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AHGUED  AND  DETERMINED 

THE   QUEEN'S  BENCH, 


nr 


MICHAELMAS    TEEM, 

XXIX.  VICTORIA. 

(COHTIHUVD  FBOM  YoL.  YL) 


IN  THE  EXCHEQUER  CHAMBER. 

Bbahd  and  Wife  against  The  Hammbbsmxth  aiid  VPridojf, 

Cirr  Railway  Company.  i867.j 

On  the  execution  of  an  inquiry  before  the  sheriff  and  a  juiy,  under    Comoanv 
The  Lands  ClAuses  ConflolidaUon  Act,  1845,  8  &  9  Fict.  c,  18.,  to  deter-    Campefuuiium 
mine  the  compensation  to  be  paid  to  the  proprietor  of  a  messuage  and  forti^ury  to 
land  in  consequence  of  their  *'  haying  been  or  being  iiyuriously  affected  ^fi^jn^^f 
bj  reason  of  the  execution  or  construction  of  the  railway  and  works ;"    Injury  from 
it  did  not  appear  "  that  any  structural  injury  was  or  would  be  caused"   ffibrcSiofL, 
to  the  premises  by  the  construction  of  the  railway ;  but  it  did  appear   ^oise  and 
that  "  by  reason  of  the  working  of  the  railway  after  it  had  been  opened   ,,„^jt»  after 
for  traffic,"  they  were  and  woiud  be  "subjected  to  vibration,  noise  and   completion  of 
Bmoke  from  passing  trains,  and  were  and  always  would  be  affected  and   rawixni 
depreciated  and  lessened  in  value  thereby  :**  Held  by  the  Exchequer         ^^* 
Qiamber,  consisting  of  Keaiina  and  Smith  JJ.,  and  iramwell  B.,  dis- 
•entiente  Channell  B.,  that  the  claimant  was  not  entitled^  compensation  : 
reversing  the  decision  of  the  Queen's  Bench,  consisting  of  Afellor  and 
Lmkjf. 

T^HIS  was  an  action  for  the  recoyeryjof  2721.9  the 

balance  of  11412.^   being  the   amount  for  which 

judgment  was  given  by  the  sheriff  of  Middlesex  for  the 

female  plaintiff^   then  Mary  Christiana  Louisa  Piper, 
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widow,  against  the  defendants,  npon  an  inquisition 
held  before  him  under  The  Lands  Clauses  Consoli- 
dation Act,  1845,  8  &  9  Fict  c.  18.,  to  assess  the 
compensation  to  be  paid  by  the  defendants  to  her  as 
executrix  and  devisee  in  fee  of  one  R.  M.  Piper,  for 
damage  sustained  by  him  in  his  lifetime  and  by  her 
since  his  decease  by  a  certain  messuage,  buildings, 
garden  and  land  having  been  or  being  injuriously 
affected  by  reason  of  the  execution  or  construction  of 
the  railway  and  works  authorized  by  the  defendants' 
Acts  of  Parliament  and  the  Acts  incorporated  there- 
with, or  otherwise  by  the  exercise  of  the  powers  vested 
in  them  by  any  Act  of  Parliament,  together  with 
interest,  &c  By  consent  of  the  parties  the  following 
case  was  stated  for  the  opinion  of  the  Court  under  a 
Judge's  order. 

J3.  M,  Piper^  deceased,  was  at  the  time  of  his  death 
seised  in  fee  in  possession  of  a  certain  messuage,  out- 
buildings, garden  and  lands,  situate  at  Shepherd's  Bush^ 
in  the  county  of  Middlesex,  and  known  as  Cumberland 
House.  He  died  in  October,  1863,  having  by  will 
appointed  the  female  plaintiff,  then  his  wife,  and  other 
persons  his  executrix  and  executors,  and  after  certain 
specific  bequests  to  her  devised  and  bequeathed  to  them 
all  and  every  his  freehold  and  leasehold  messuages,  lands, 
tenements  and  hereditaments,  and  all  other  his  real 
estate,  and  all  other  the  residue  of  his  personal  estate, 
upon  certain  trusts.  She  proved  his  will,  and  became 
solely  seised  in  fee  in  possession  of  the  messuage, 
outbuildings,  garden  and  lands  as  trustee  under  the 
wiU. 

By  The  Hammersmith  and  City  Railway  Act,  1861, 
24  &  25  Vict.  c.  clxiv.,  the  defendants  were  incorporated, 
and  were  empowered  to  make  and  maintain  a  certain 
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railway  and  works  as  therein  mentioned^  and  to  enter 
npon^  take  and  use  certain  lands  for  the  purposes  of 
that  Act  The  Lands  Clauses  Consolidation  Act^  1845^ 
8  &  9  Vict.  c.  I8.9  and  The  Railways  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict  c.  20.,  were  incorporated 
with  and  formed  part  of  that  special  Act. 

The  defendants  proceeded  to  construct  and  execute 
the  railway  and  works  under  and  in  accordance  with 
the  provisions  of  the  special  Act  and  the  Acts  incorpo- 
rated therewith.  The  railway,  in  its  course,  crossed  the 
Uxbridge  Road  nearly  at  right  angles,  and  at  and  near 
this  point  it  was  constructed  upon  a  viaduct  of  brick 
arches,  and  at  a  height  of  about  19  feet  above  the 
level  of  the  ground.  This  part  of  the  railway  was 
completed  in  or  about  the  month  of  August^  1863,  and 
the  railway  was  opened  for  public  traffic  in  the  month 
olJune,  1864. 

The  railway  never  was  worked  by  the  defendants, 
who  never  had  any  engines  or  carriages,  but  since  it 
was  first  opened  for  traffic  always  had  been  run  over 
and  worked  by  The  Great  Western  Railway  Company^ 
with  their  own  engines  and  carriages,  under  the  powers 
given  by  the  before  mentioned  special  Act  It  was 
worked  by  them  as  a  passenger  railway  only,  and  in  the 
usual  and  ordinary  way. 

Cumfterland  House  is  situated  in  the  immediate  neigh- 
bourhood of  the  railway,  near  the  spot  where  the  railway 
crossed  the  Uxbridge  Road.  No  part  of  Cumberland 
House,  and  no  lands  or  hereditaments  whatsoever  of 
H  AL  Piper,  or  of  the  female  plaintiff,  were  ever  entered 
upon  or  taken  or  used  by  the  defendants  permanently 
or  temporarily. 

The  railway  and  works  were  commenced  in  the  life- 
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time  of  R.  M.  Piper,  and  he  was  then  residing  there 
with  his  wife  and  family^  and  after  his  death  the  female 
plaintiffj  then  his  widowj  continued  to  reside  there  with 
her  family. 

The  female  plaintiff^  after  the  death  of  fi.  M.  Piper^ 
and  on  the  19th  July,  1864,  caused  to  be  served  on  the 
defendants^  by  her  solicitors^  a  notice,  of  which  the 
following  is  a  copy : — 

"  To  The  Hammersmith  and  City  Railway  Company. 

"  Take  notice  that  I,  Mary  Christiana  Louisa  Piper, 
of  Cumberland  House,  Sheplierds  Bush,  Hammersmith, 
in  the  county  of  Middlesex,  widow,  claim  to  be  entitled 
to  compensation  from  you,  the  said  Company,  for 
damage  and  injury  done  or  caused  to  be  done,  and 
which  will  hereafter  arise  and  be  occasioned,  to  my  pro- 
perty by  the  exercise  by  you,  the  said  Company,  of  the 
powers  conferred  on  you,  the  said  Company,  by  the 
several  Acts  of  Parliament  relating  thereto,  and  in  the 
course  of  and  in  and  by  the  making  and  execution  by 
you,  the  said  Company,  of  the  said  railway,  and  of  the 
works  connected  therewith,  and  by  the  working  and  use 
of  the  said  railway  by  you,  the  said  Company,  and 
consequential  thereon,  and  that  the  property  in  respect 
of  which  I  claim  compensation  is  the  said  Cumberland 
House,  with  the  buildings  and  garden  and  land  connected 
therewith,  and  adjoining  thereto,  and  that  my  interest 
in  the  said  property  is  that  of  tenant  in  fee  in  possession 
as  trustee  imder  the  last  will  and  testament  of  Robert 
MonJchouse  Piper,  deceased,  who  in  his  lifetime  and  at 
the  time  of  his  death  was  seized  in  fee  in  possession 
of  the  said  property :  and  further  take  notice  that  I  am 
also  executrix  of  the  said  last  will  and  testament  of  the 
said  Robert  Monkhouse  Piper,  deceased,  and  that,  as  such 
executrix  as  aforesaid,  I  also  claim  compensation  for 
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damage  and  injury  done  or  caused  to  be  done  to  the  [1867.] 

said  property  in  the  lifetime  of  the  said  Robert  Mank^  i]^LiD~^ 

house  PSper,  and  in  the  course  of  and  in  and  by  the  hamvis. 
making  and  execution  by  you^  the  said  Company,  of  the        ''''?^ 

said  railway,  and  of  the  works  connected  therewith :  S^ 

^'  Railway 

and  further  take  notice  that  the  amount  of  compenst-  Companj. 
tion  claimed  by  me,  as  such  trustee  as  aforesaid,  in 
respect  of  my  said  interest  as  such  trustee,  is  1500/., 
and  that  the  amount  of  compensation  claimed  by  me, 
as  such  executrix  as  aforesaid,  in  respect  of  the  interest 
of  the  said  Robert  Monkhotue  Piper,  in  his  lifetime,  is 
IWL  :  and  further  take  notice  that  I  desire  the  ques- 
tions of  such  compensation  respectively  to  be  settled  by 
a  special  jury,  and  I  require  you,  the  said  Company,  to 
take  the  necessary  steps  for  having  the  said  respective 
questions  so  settled  according  to  the  statutes  in  such 
case  made  and  provided. 

'*  Dated  this  19th  day  otJufy,  1864. 

^  Aldridge  and  Bromley ^  Grains  Jbin, 

*'  Solicitors  for  Mrs.  M.  C.  L.  Piper  J' 

The  defendants,  within  twenty-one  days  after  the 
receipt  of  this  notice,  duly  issued  their  warrant  to  the 
sheriff  of  Middlesex  to  summons  a  special  jury  under 
The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict, 
e,  18.,  as  follows : — 

**  Hammersmith  and  City  Railway. 

"  Middlesex  to  wit.  To  the  Sheriff  of  the  county  of 
Middlesex.  Whereas  we.  The  Hammersmith  and  City  Rail' 
way  Company,  incorporated  by  the  Hammersmith  and 
City  Railway  Act,  1861,  in  which  Act  The  Lands  Clauses 
Consolidation  Act,  1845,  and  The  Railways  Clauses 
Consolidation  Act,  1845,  are  respectively  incorporated, 
have  been   served  with    a    certain  notice  in  writing 
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in  the  words  and  figures  following  (that  is  to  say) 
[The  warrant  here  set  out  the  notice.]  And  whereas 
we  have  not  taken  or  used  any  part  of  the  said 
property  or  messuage  called  Cumberland  House,  build- 
ings, garden  and  land,  and  we  do  not  admit  that  the 
same   messuage  and  premises  have   been  injuriously 

affected  by  the  making  and  execution  of  the  said  rail- 
way and  of  the  works  connected  therewith,  or  by  the 
exercise  of  the  powers  by  any  Act  of  Parliament  vested 
in  us^  or  that  the  said  Robert  Monkhouse  Piper,  deceased, 
and  Mary  Christiana  Louisa  Piper  respectively  have 
sustained  any  damage  for  which  we  are  liable  to  make 
compensation  under  the  said  Acts  of  Parliament,  and  we 
altogether  dissent  from  the  said  claim.     But  subject  to 
and  under  protest  we  are  willing  to  issue  our  warrant  to 
summon  a  special  jury  in  order  that  the  amount  of 
compensation  which  we  ought  to  make  in  respect  of 
such  of  the  said  matters  (if  any)  as  may  be  proved  and 
as  under  the  said  Acts  of  Parliament  we  may  be  liable 
to  make  compensation  for  may  be  settled,  ascertained 
and  determined.     Now  therefore  we,  The  Hammersmith 
and  City  Railway  Company,   in  compliance  with   the 
request  in  that  behalf  contained  in  the  said  notice  of 
the  19th  day  of  July,  1864,  and  pursuant  to  the  pro- 
visions of  the  said  Acts  of  Parliament,  do  by  this  warrant 
under  our  common  seal  issued  to  you,  the  sherifif  of  the 
county  of  Middlesex,  require  you  to  summan  a  special 
jury  in  compliance  with  the  directions  of  the  said  Acts 
for  the  purpose  of  settling,  ascertaining  and  determining 
the  sum  or  sums  of  money  to  be  paid  by  way  of  com- 
pensation for  the  damage  (if  any)  sustained  by  the  said 
Robert  Monhhouse  Piper,  deceased,  in  his  lifetime,  or  by 
the  said  Mary  Christiana  Louisa  Piper  since  his  decease. 
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plaintiff  was  entitled  to  the  compensation  assessed  in 
respect  of  those  two  heads  as  after  mentioned.  As 
to  the  third  head  of  claim,  it  did  not  appear  that  any 
stmctural  injury  was  or  would  be  caused  to  Cumber- 
land Hotue,  or  any  of  its  outbuildings^  by  the  con- 
struction of  the  railway.  But  it  appeared,  and  was 
admitted  for  the  purposes  of  the  case,  that  by  reason 
of  the  working  of  the  railway  after  it  had  been  opened 
for  traffic  the  house  and  buildings  were  and  would  be 
subjected  to  vibration,  noise  and  smoke  from  passing 
trains,  and  were  and  always  would  be  affected  and 
depreciated  and  lessened  in  value  thereby.  The  defend- 
ants by  their  counsel  objected  to  any  evidence  being 
given  or  received  of  any  depreciation  in  value  occasioned 
by  these  causes,  and  such  evidence  was  admitted  imder 
protest. 

The  defendants  by  their  counsel  then  objected  that 
the  female  plaintiff  was  not  entitled  to  any  compensation 
under  the  third  head  of  claim,  but  finally,  and  in  order 
ihat  the  question  might  be  conveniently  raised  and 
determined,  it  was  agreed  that  the  jury  should  assess 
the  amount  of  compensation  to  the  female  plaintiff 
under  each  of  the  said  several  heads  of  claim  separately; 
and  the  jury  accordingly  assessed  the  amount  of  com- 
pensation to  be  paid  to  her  as  follows : — 

For  obstruction  of  light,   air,   and 

doorway  ...   £836    0    0 

For  damage  to  garden  in  the  lifetime 

of  the  said  B.  M.  Piper   -  -        88    0    0  . 

For  vibration  fix)m  the  use  of  the 
railway  after  construction  as  before 
mentioned  -  -  -      272    0    0 
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For  which  several  suma  they  gave  their  verdict,  and 
the  sheriff  gave  judgment  that  those  several  sums  be 
paid  by  the  defendants  according  to  the  provisions  of 
the  Acts  mentioned  in  the  warrant;  and  such  verdict 
and  judgment  were  afterwards  and  before  the  com- 
mencement of  this  suit  recorded  according  to  law. 

After  the  giving  of  the  verdict  and  judgment,  and 
before  this  suit,  the  female  plaintiff  intermarried  with 
the  male  plaintiff. 

Before  the  commencement  of  this  suit  the  defendants 
paid  into  the  Bank  of  England  to  the  account  of  the 
Accountant  General  of  the  Court  of  Chancery,  to  the 
credit  of  Ex  parte  The  Hammersmith  and  City  Railway 
Company^  in  the  matter  of  The  Hammersmith  and  City 
Railway  Act,  1861,  the  sum  of  836/1  so  assessed  as 
aforesaid  for  obstruction  of  light,  air  and  doorway,  and 
they  also  paid  to  the  plaintiffs  the  sum  of  88/.  so  assessed 
as  aforesaid  for  damage  to  the  garden  in  the  lifetime  of 
H  M.  Piper.  The  plaintiflb  made  n6  further  claim  in 
respect  of  any  of  those  sums. 

The  plaintiffs  contended  and  the  defendants  denied 
that  the  female  plaintiff  was  entitled  to  have  compen- 
sation made  to  her  by  the  defendants  in  respect  of  the 
matters  falling  under  the  third  head  of  claim.  It  was 
admitted,  for  the  piirposes  of  the  case,  that  all  such 
demands  of  payment  of  that  sum  as  were  necessary  to 
entitle  the  plaintiffs  to  such  writ  of  mandamus  as  is 
after  mentioned  had  been  made  by  the  plaintiffs 
upon  the  defendants,  and  that  payment  had  been  refused 
by  them. 

The  question  for  the  opinion  of  the  Court  was, 
Whether   the    female   plaintiff  was  entitled   to  have 
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compensation  made  to  her  by  the  defendants  in  respect 
of  the  matters  falling  under  the  third  head  of  claim. 

If  the  question  should  be  answered  in  the  affirmative^ 
judgment  was  to  be  entered  for  the  plaintiffs  as  the  Court 
should  direct^  either  for  the  sum  of  2721  with  interest 
thereon,  &c.,  or  that  a  peremptory  writ  of  mandamus 
should  issue  commanding  the  defendants  to  pay  the 
sum  of  272/.,  with  interest  thereon,  into  the  bank 
in  the  name  and  with  the  privity  of  the  Accountant 
General  of  the  Court  of  Chancery  in  England^  to  be 
placed  to  the  account  there  of  such  Accountant  Oeneral 
Ex  parte  The  Hammersmith  and  City  Railway  Company^ 
in  the  matter  of  The  Hammersmith  and  City  Bailway 
Act,  1861. 

If  the  question  should  be  answered  in  the  negative, 
judgment  was  to  be  entered  for  the  defendants  with 
costs  of  suit. 

The  case  was  argued  in  Michaelmas  Term  and  Vaca- 
tion, 1865,  on  the  17th  and  27th  November. 


Hawkins  {Joseph  Dixon  with  him),  for  the  plaintiffs. — 
The  first  and  main  question  in  this  case  is  of  great  im- 
portance, viz.,  whether,  on  an  inquiry  for  the  purpose  of 
assessing  compensation  to  an  individual  for  damage  to 
his  property  caused  by  the  construction  of  a  railway 
authorized  by  Act  of  Parliament,  the  jury  can  take  into 
consideration  the  damage  that  may  result  from  smoke, 
noise  and  vibration  after  the  line  is  completed.  There 
is  another  question,  viz.,  whether,  supposing  the  affir- 
mative, this  Company  is  liable  to  make  compensation 
to  the  claimant,  seeing  that  the  injury  complained  of 
has  been  occasioned  by  their  lessees.  The  claimant  is 
entitled  to  judgment  on  both  points. 
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Provided  always,  that  in  the  exercise  of  the  powers  by 
this  or  the  special  Act  granted  the  Company  shall  do  aa 
little  damage  as  can  be,  and  shall  make  full  satisfaction 
in  manner  herein  and  in  the  special  Act,  and  any  Act 
incorporated  therewith,  provided,  to  all  parties  interested, 
for  all  damage  by  them  sustained  by  reason  of  the  exer- 
cise of  such  powers/'  Sect.  87  empowers  the  Company 
to  enter  into  any  contract  with  any  other  Company, 
being  the  owners  or  lessees  in  possession  of  any  other  rail- 
way, for  the  passage  over  or  along  the  railway.  [They 
referred  to  the  definition  of  ''  the  Company"  given  in 
the  interpretation  clause,  sect.  8,  and  also  to  sect.  86.] 

The  Lands  Clauses  Consolidation  Act,  1845, 8  &  9  Vict. 
c.  18.  s.  68.,  referred  to  in  this  Act,  relates  to  the  mode 
of  procedure  tox  recovering  compensation  '' in  respect  of 
lands,  or  of  any  interest  therein,  which  shall  have  been 
taken  for  or  injuriously  affected  by  the  execution  of  the 
works.''  By  sect.  49  the  sums  to  be  paid  for  the  value  of 
the  lands,  and  also  for  compensation  for  injury  done  or  to 
be  done  to  the  lands  held  therewith,  are  to  be  assessed 
separately.  Sect  63.  ^'  In  estimating  the  purchase  money 
or  compensation  to  be  paid  &c.,  regard  shall  be  had  &c. 
not  only  to  the  value  of  the  land  to  be  purchased  or 
taken  by  the  promoters  of  the  undertaking,  but  also  to 
the  damage,  if  any,  to  be  sustained  by  the  owner  of  the 
lands  by  reason  of  the  severing  of  the  lands  taken  from 
the  other  lands  of  such  owner^  or  otherwise  injuriously 
affecting  such  other  lands  by  the  exercise  of  the  powers 
of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith."     [They  also  referred  to  sects.  18,  21,  8a] 

Statutes  which  give  large  powers  to  Companies  to 
construct  works  of  public  utility,  by  which  they  are 
enabled  compulsorily  to  interfere  with  the  property  of 
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individuals^  should  be  construed  against  the  Companies 
and  favourably  to  the  individuals.  [Mellar  J.  It  is 
dear  that  what  merely  affects  the  amenities  of  a  house 
cannot  be  taken  into  consideration.  Ltuh  J.  Suppose 
the  Company  shake  a  house  until  it  falls^  has  the  owner 
a  remedy  ?]  Yes.  For  it  is  not  necessary  that  the  injury 
be  structuraL  The  test  is  whether^  if  this  mischief  were 
done  by  a  private  individual,  an  action  would  lie,  as  in 
that  event  compensation  may  be  recovered  against  the 
Company ;  Glover  v.  T%e  North  Staffordshire  Railway 
Company  {a\  The  New  River  Company  v.  Johnson  lh\ 
per  Coehbum  C.  J. ;  Croft  v.  The  London  and  North  Wes^ 
tern  Railway  Company  (c).  The  Caledonian  Railway  Com- 
fony  V.  OgiUoy  {d\  If,  indeed,  the  nuisance  were 
inch  as  to  affect  the  whole  community,  no  action  would 
lie  by  the  individual,  although  he  sustained  greater 
damage  than  others.  And  compensation  may  be  given 
for  injury  to  the  land  of  a  party,  though  arising  from 
something  done,  not  upon  it,  but  on  adjoining  land 
taken  from  him  by  the  Company  in  virtue  of  their  statu- 
tory powers:  In  re  TheStochport^  TimperUyand  Altring- 
ham  Railway  Company  {e). 

There  is  no  express  decision  on  this  point.  It  has 
indeed  been  said  that  a  claimant  against  a  public 
Company  cannot  recover  compensation  for  vibration, 
for  which  is  cited  a  dictum  by  Lord  Campbell  in 
Be  Penny  and  the  South  Eastern  Railway  Company  (/), 
a  dictum  which  was  not   necessary  for  the  decision 
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(a)  16  Q.  B.  912.  (b)  2E.^E.  436.  442. 

(e)  SB.  4-8.  436.  (d)  2 Maeq.  229. 

(0  33JLJ,Q.  B.  261 ;  10  Jur.  N.  8.  614. 
(/)  7  jF.  #  -B.  660.  672. 
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of  that  case  and  is  at  variance  with  what  is  said  in  it 
by  Crompton  J,,  p.  671.  \^MeUor  J.  Attention  was  not 
drawn  there  to  the  distinction  between  injuries  from 
the  execution  of  the  works  and  injuries  firom  canying 
on  the  business  of  the  railway.]  Chamberlain  v.  7%e 
ff^est  End  of  London  and  Crystal  Palace  Railway  Com^ 
pany  (a),  and  Ricket  v.  TRe  Metropolitan  Railway  Com" 
pany  (A)  may  be  cited ;  but  the  former  related  only  to 
injuries  to  the  trade  of  a  public  house ;  and  the  latter  to 
compensation  for  loss  in  trade.  [They  also  cited  Bradley 
V.  Gill  (cj.]  Lee  v,  Milner  {d)  turned  on  the  language 
of  a  special  Act ;  and  in  Read  v.  The  Victoria  Station  and 
Pimlico  Railway  Company  (e)  the  mischief  could  not 
be  foreseen.  [^Lush  J.  referred  to  Moore  v.  The  Great 
Southern  and  Western  Railway  Company  {f)  and  Tuohey 
V.  Same  {g). 


Karslake  (^Horace  Lloyd  with  him),  for  the  defendants. 
— The  Company  have  not  been  guilty  of  any  negligence. 
They  have  not  taken  any  land  of  the  claimants^  or  done 
any  injury  to  their  land,  or  interfered  with  any  easement 
of  theirs.  What  they  complain  of  was  done  by  the  lessees 
of  the  defendants  in  the  working  of  their  line,  the  con- 
struction of  which  was  authorized  by  the  Legislature. 
If  a  man  runs  a  railway  over  his  own  land  so  as  to  render 
it  a  nuisance  to  his  neighbours  he  will  be  liable,  but 
his  lessee  will  not;  and  if  he  dedicates  his  land  to 
the  public  for  a  highway  he  is  not  liable  to  be  sued 

(a)  2  5.  ^  /S.  605 ;  affirmed  on  error,  Id.  617. 

{h)  6  -B.  ^  i8f.  149;  reversed  on  error,  Id.  156. 

(c)  1  LiUw.  69.  (i)  2  M.  4'  W.  824. 

(«)  IK^C.  826. 

(/)  10  Irish  Com.  Law  Rep.  46.  (g)  Id.  98. 
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by  his  neighbours  who  are  disturbed  by  carts  and  car- 
riages passing  oyer  it.     So  the  setting  up  a  school  or  shop 
near  a  yaluable  house  is  no  ground  for  compensation. 
The  act  done  must  be  actionable  to  give  a  right  to 
compensation,  but  it  does  not  follow  that  because  an 
action  would  have  lain  before  the  statute  the  party  is 
necessarily  entitled  to  compensation  since  the  statute. 
Where,  under  the  provisions  of  an  Act  of  Parliament 
which   recited  that  a  railway  between  certain  points 
would  be  of  great  public  utility,  and  materially  assist 
the  agricultural  interest  and  general    traffic    of   the 
conntry,  a  railway  was  constructed  parallel  and  adjacent 
to  an  ancient  highway,  and  the  locomotive  engiaes  on 
the  line  frightened  the  horses  of  the  persons  using  it, 
it  was  held  that  no  indictment  lay  against  the  Company 
for  a  nuisance,  as  it  must  be  supposed  that  the  Legis- 
lature intended  to  legalize  all  consequences  following 
from  what  they  authorized ;  R^  v.  Pease  (a).     A  rail- 
way Company  authorized  by  the  Legislature  to  use 
locomotive  engines  is  not  liable  for  injury  caused  by 
fire  to  land  which  has  arisen  by  mere  accident ;  Vaughan 
V.  The   Taff  Vale  Railway  Company  (ft).     The  thing 
causing  the  mischief  here  was  not  done  upon  land  taken 
by  the  Company  from  the  claimant,  as  was  the  case  in 
Re  The  Stockport^  Timperley  and  Altringhan  Railway 
Company  {c) ;  and  where  it  is  not,  it  is  not  for  every 
amount  of  annoyance  that  an  action  would  lie  at  com- 
mon law  :  thus  mere  personal  annoyance  will  not  suffice, 
nor  can  a  reversioner  sue  for  annoyance  to  his  tenant ; 
Mumford  v.  The  Oxford^  Worcester  and  Wolverhampton 
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(a)  4B.f  Ad.  30. 

(i)  bff.^N.  679 ;  reversing  the  judgment  of  the  Exch.  3  Id.  743. 

(c)  33  L,  J,  Q.  B.  251 ;  10  Jur.  N.  8,  014. 


16 


[EXCH.  CH.  HILARY  VACATION. 


[1867.] 

B&AND 
V. 

Hammee- 

8MITH 

and 

CiTT 

Railway 
Company. 


Railway  Company  (a).  Now  vibration  does  not  in  the 
least  interfere  with  the  claimant's  title  to  the  land. 
Sect.  63  of  The  Lands  Clauses  Consolidation  Act,  1845, 
only  applies  where  there  has  been  a  severance  of  land. 
Where  a  man  is  compelled  to  part  with  a  portion  of  his 
land,  it  is  reasonable  to  give  him  compensation,  not  only 
for  the  value  of  the  portion  taken,  but  for  the  injury 
done  to  the  rest.  [They  referred  to  sects.  22  and  49.] 
It  must  be  conceded  that  this  point  is  not  con- 
cluded by  any  direct  authority ;  but  there  are  several 
wdl  considered  dicta  upon  it.  In  The  Caledonian  Rail- 
way Company  v.  Ogilvy  {b)  Lord  Cranworth  C.  says : 
**  I  am  far  from  admitting  that  he''  (L  e.  a  complainant) 
'^  would  have  a  right  of  compensation  in  some  cases  in 
which,  if  the  Act  of  Parliament  had  not  passed,  there 
might  have  been  not  only  an  indictment,  but  a  right  of 
action.*'  In  Glover  v.  The  North  Staffordshire  Railway 
Company  (c)  Lord  Campbell  says :  '*  In  some  instances, 
and  they  often  are  cases  of  great  hardship,  land  is 
depreciated  in  value  without  being  what  the  statute  terms 
injuriously  afiTected."  In  Broadbent  v.  The  Imperial 
Gas  Company  {d)  Willes  J.  says,  p.  458,  speaking  for 
himself  and  Crompton  J. :  ''  The  expression  '  the  works' 
seems  to  us  more  properly  to  apply  to  the  construction 
of  the  manufactory''  (i.  e.  the  gas  works),  ''  than  to  the 
use  of  it  from  day  to  day,  for  the  purpose  of  making  or 
supplying  gas"  *  *  *  p.  459.  *'  The  cases  relating  to  rail- 
ways seem  to  us  to  establish,  that  compensation  is  given 
in  respect  of  the  calculable  damage  caused  or  to  be 
caused  in  or  by  the  execution  of  the  permanent  works 
of  the  Company  authorized  by  statute — for  instance. 


(a)  1  if.  #  jy;  34. 

(c)  16  Q.  B.  912.  921. 


(6)  2  Macq,  229. 235. 
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obstmctiDg  ways  or  injaiing  lights — (as  to  when  future 
damage  may  be  assessed^  see  the  judgment  of  Parke  B. 
in  Lee  y.  Milner  (a)  ) ;  that  an  injurious  act,  unauthorized 
by  statute,  or  done  by  the  Company  negligently  in 
abuse  of  their  statutory  powers,  is  the  proper  subject  of 
an  action ;  and  that  any  act,  other  than  the  erection  of 
the  permanent  works,  if  properly  done  by  the  Company 
in  pursuance  of  the  statute,  whatever  damage  it  may 
erase,  is  considered  sufficiently  compensated  for  by  the 
pnhliG  benefit  expected  to  follow,  and  is  neither  a  subject 
of  action  nor  of  compensation/'     In  Re  Penny  and  Tlie 
South  Eastern  Railway  Company  {b)  Erie  J.  says,  p.  671 : 
**  With  respect  to  the  question  of  vibration,  I  think  that, 
under  sect.  68  of  The  Lands  Clauses  Consolidation  Act, 
1845,  Penny  would  be  entitled  to  compensation  for 
damages  arising  from  that  cause  during  the  construction 
of  the  works,  but  not  for  those  arising  after  their  com- 
pletion.''     And  Crompton  J.  adds  :  '^  Perhaps,  looking 
at  the  effect  of  the  various  statutes  taken  together,  the 
damage  arising  from  the  vibration  might  be  a  proper 
ground  for  compensation,  though  I  am  inclined  to  think  it 
not  within  the  provisions  of  sect.  68  of  The  Lands  Clauses 
ConsoUdation  Act,  1845/'     Lord  Campbell  says,  p.  672, 
"  As  it  is  our  desire  to  assist  the  undersheriff  as  much  as 
possible  in  proceedings  of  this  nature,  I  wish  to  add 
that  I  am  of  opinion  that  the  injury  arising  from  the 
tibration  during  the  construction  of  the  works  was  a 
proper  ground   for  compensation,  because    an    action 
could  have  been  maintained  before  the  Company  had 
acquired  their  statutory  authority ;  but  that  the  damage 
arising  from  the  vibration  after  the  construction,  and 
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(fi)  7  E,fB.  660. 
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during  the  user,  of  the  railway,  is  not  a  ground  for 
compensation,  at  all  events  under  this  precept/' 

Joseph  Dixon  (absente  Hawkins),  in  reply>  haying  been 
directed  to  confine  himself  to  the  main  x>oint. — There 
is  no  difference  in  principle,  and  no  distinction  is  made 
in  any  of  the  statutes,  between  a  Company  taking  land 
and  injuriously  affecting  it  in  the  hands  of  the  owners. 
By  sect.  6  of  The  Bulways  Clauses  Consolidation  Act, 
8  &  9  Vict  c.  20.,  the  Company  are  directed  to  make 
''full  compensation^'  "to  the  owners  and  occupiers  of 
and  all  other  parties  interested  in  any  lands  taken  or 
used  for  the  purposes  of  the  railway,  or  injuriously  affected 
by  the  construction  thereof  ;'^  and  sect  16  says  they  shall 
make ''  full  satisfaction^'  ''for  all  damage  by  them  sustained 
by  reason  of  the  exercise  of  such  powers.''    Language  to 
the  same  effect  is  used  in  The  Lands  Clauses  Consolidation 
Act,  8  &  9  Vict.  c.  18.  ss.  18.  21.  22.    And  by  sects.  49 
and  63  of  this  latter  Act  the  jury  are  directed  to  assess 
separately  the  damages  for  purchase  of  the  land  and 
those  for  injuriously  affecting  it     \Melhr  J.    A  man 
is  passing  on  horseback,  and  his  horse,  being  frightened 
at  the  noise  of  the  train,  bolts :  the  rider  is  thrown  and 
receives  injury :   is  the  Company  to  make  compensa- 
tion ?j    No.    There  was  no  special  dami^e  to  him  fnore 
than  to  the  rest  of  the  Queen's  subjects.     Rtcket  v.  The 
Metropolitan  Railway  Company  (a)  shews  that  there  is 
a  difference  between  lands  injuriously  affected  and  per^ 
sons  injuriously  affected.     The  reason  why  the  owner 
of  a  reversion  cannot  claim  compensation   is   that  it 
must  be  given  once  for  all,  and  the  Company  get  posses- 
sion of  the  land  for  all  time. 

(a)  5  B.  #  .S'.  149.  156. 
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The  language  of  Lord  Campbell  in  Re  Penny  and  The 
South  Eastern  RaUway  Company  (a)  has  been  cited,  but 
his  concluding  w(»rds  shew  that  he  did  not  mean  to  be 
understood  as  saying  that  compensation  for  damage  of 
this  nature  could  not  be  granted  under  any  circumstances. 
In  Broadbent  v.  The  Imperial  Gas  Company  (&)  the  statute 
regulating  the  defendants'  Company  expressly  reserved 
the  right  of  action  for  making  gas,  and  so  far  the  judg- 
mart  of  Willes  J.  can  be  upheld ;  the  rest  is  extra-judiciaL 
Besides,  the  mischief  there  arose  fix)m  the  peculiar  man- 
ner in  which  the  Company  made  their  gas,  but  here  the 
Court  will  take  notice  that  there  must  be  vibration  on 
til  railways. 
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MsLLOK  J.    The  case  has  been  extremely  well  argued 
on  both  sides.   The  plaintiffs'  counsel  have  put  before  us 
sereral  matters  worthy  of  attention,  but  they  have  failed 
to  convince  me  that  the  distinction  they  take  is  a  sound 
0D6.     The  only  injury  for  which  this  item  of  compen- 
sation was  assessed  by  the  jury  was  for  using  locomotive 
en^es  on  a  railway  already  constructed.     That  is  an 
use  authorized  to  be  made  in  the  ordinary  business  of 
the  railway,  provided  it  be  done  without  negligence, 
for  I  quite  agree  if  a  Company  exercise  this  power 
negligently  actionable  injury  will  be  sustained.     But 
the  difficulty  of  the  plaintiffs'  counsel  is  that  under  the 
terms  of  none  of  the  statutes,  whether  The  Lands  Clauses 
ConsoUdation  Act,  1845,  The  Railways  Clauses  Conso- 
lidation Act,  1845,  or  the  special  Act  for  this  line,  is 
compensation  allowed  for  that   which  was  done  here, 
which  must  be  looked  on  as  damnum  absque  injuria. 


(a)  7  E.^  B.  660. 


(6)  7  De  G.  M.  #  G.  436. 


c  2 


20 


[1867.] 

B&AND 
V. 

Hammer- 

BMITH 

and 

City 

Railway 

CompaDj. 


[EXCH.   CH.   HILARY  VACATION. 

One  can  well  understand  many  reasons  inducing  the 
Legislature  to  authorize  this  use  of  railways,  when  once 
constructed,  while  declining  to  subject  the  Companies  to 
actions  for  injuries  at  the  suit  of  many  individuals.  It 
is  impossible  to  construct  a  railway  in  the  metropolis  or 
any  large  town  without  incouTeniencing  a  great  number 
of  persons,  and  claims  of  that  description  ought  not  to  be 
weighed  against  the  convenience  of  having  the  railway. 
In  particular  instances  this  may  work  hardship,  and 
perhaps  does  so  here,  but  I  cannot  find  my  way  to 
say  that  the  Legislature  meant  to  give  compensation  in 
such  a  case,  for  the  jury  have  found  that  this  was  done  in 
the  ordinary  use  of  the  railway ,  and  I  cannot  consider  it  a 
negligent  abuse  of  the  power  to  run  locomotive  engines. 

Consider  the  object  of  The  Railways  Clauses  Consolida- 
tion Act  and  The  Lands  Clauses  Consolidation  Act.  They 
authorize  Companies  to  take  lands  against  the  will  of  the 
owner.  But  it  would  be  monstrous  if  the  Companies  were 
not  to  make  compensation  when  they  sever  one  portion 
of  a  man^s  land  from  another,  and  thereby  injuriously 
affect  the  latter.  This  case  is  very  different  from  In  re 
The  Stockport^  Temperley  and  Altringham  Railway  Com- 
pany  {a).  It  seems  a  very  reasonable  distinction,  which 
may  or  may  not  be  upheld,  that  if  the  Legislature  com- 
pels a  man  to  part  with  a  portion  of  his  land  under  cir- 
cumstances that  will  injure  the  rest,  they  may  have 
intended  to  give  him  compensation  for  that,  although  not 
for  damage  arising  from  the  works  of  the  Company  in 
cases  when  .no  part  of  his  land  is  taken.  Looking 
at  this  matter,  not  now  for  the  first  time,  I  think 
we  must  read  the  clauses  of  these  Acts  to  mean 
that  compensation  shall  be  given  for  injuries  arising 
from  the  execution  of  the  works,  and  not  from  the  use 

(fl)  33  L.  J,  Q,  B,  251 ;  10  Jur.  K  S.  614. 
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of  them  afterwards.     Therefore,  what  Lord  Campbell 

aajB  in  Re  Penny  and  The  South  Eastern  Railway  Com- 

fomf  (a)  is  the  true  distinction.     I  agree  that  there  are 

vords  attributed  to  him  at  the  end  of  his  dictum  not 

necessary  for  the  decision  of  the  case ;   but  it  is  clear 

vhat  was  his  opinion,  and  Erie  J.  delivers  one  similar. 

I  think  those  opinions  are  sound,  and  now  that  the 

question  has  undei^ne  a  full  and  able  discussion  and 

erery  case  bearing  on  the  subject  has  been  cited,  I  am 

of  opinion   that  our  judgment  ought  to  be  for  the 

defendants. 
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Lush  J.     I  am  of  the  same  opinion.    The  railway 
Acts  give    compensation  to  two  classes   of  persons; 
Krst,  Those  whose  lands  are  taken  for  the  purposes 
of  the  railway ;    Second,  Those  whose  lands  are  not 
taken,  but   are  injuriously  affected  by  the  railway. 
With  the  first  we  have  nothing  to  do  in  this  case, 
sad  I  will  therefore  go  to  the  second.    This  is  sub* 
ject  to   two  important    limitations.      1.    The    injury 
must  be  to  land.    2.    The  land  must  be  injuriously 
affected  by  the  works  of  the  Company  in  the  sense  that 
an  action  would  have  lain  if  there  were  no  statute  on 
the  subject     The  cases  of  Chamberlain  v.  The  West  End 
of  London  and  Crystal  Palace  Railway  Company  (i) 
and  Ricket  y.   The  Metropolitan  Railway  Company  (c) 
affect  the  first  branch.  Now  then  as  to  the  second.  Even 
if  the  land  be  injuriously  affected,  is  it  so  "  by  the  exe- 
cution of  the  works"  ?  That  is  the  language  of  this  parti- 
cular clause  which  provides  the  machinery  for  getting  com- 
pensation.    The  execution  of  works  in  its  primary  sense 

means  the  construction  of  the  railway,  and  so  understood 

{a)  7  E.  #•  B,  660.  672.  {b)  2  B.  #  -Sf.  605. 617. 

(c)  5  Id,  149. 156. 
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the  claimants'  case  would  fall  to  the  ground.    But  then 
recourse  is  had  to  The  Railways  Clauses  Consolidation 
Act,  1845,  8  fc  9  Vict.  c.  20.,  which,  as  well  as  The 
Lands  Clauses  Consolidation  Act,  1845, 8  fc  9  Vict  c.  18., 
contains  a  different  form  of  expression  and  shews  that 
compensation  is  not  limited  to  mischief  arising  from  the 
execution  of  the  works,  but  after  the  execution  of  the 
works  is  completed,  and  while  they  are  being  used.    Now 
sect.  6  of  the  former  Act,  on  which  this  argument  is 
based,  is  under  the  following  heading: — ^'And  with 
respect  to  the  construction  of  the  railway  and  the  works 
connected  therewith."     One  would  therefore  suppose 
that  the  clauses  following  meant  to  relate  to  the  con- 
struction of  the  railway.    Then  that  section  says,  **  The 
Company  shall  make  to  the  owners  and  occupiers  of 
and  all  other  parties  interested  in  any  lands  taken  or 
used  for  the  purposes  of  the  railway,  or  injuriously 
affected  by  the  construction  the/reof,  fall  compensation 
for  the  value  of  the  lands  so  taken  or  used,  and  for  all 
damage  sustained  by  such  owners,  occupiers,  and  other 
parties,  by  reason  of  the  exercise,  as  regards  such  lands, 
of  the  powers  by  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  vested  in  the  Company.'^     This, 
it  is  clear,  means  the  same  as  sect.  68  of  The  Lands 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18., 
namely,  compensation  is  limited  to  such   damage  to 
property  as  arise  from  the  construction  of  the  railway. 
Here  the  damages  were  not  caused  by  that,  but  by  the 
uise  of  the  railway  by  running  trains  on  it,  an  act 
authorized  by  the  statutes. 

Judgment  for  the  defendants. 


The  plaintiffs  having  brought  error  on  this  judgment, 
the  case  was  argued,  after  Easter  Term,  May  10,  1866 ; 
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before  E&LS  C.  J.,  Pollock  C.  R,  Btles  and  Kea- 
nNG  JJ.^  and  B&amwell,  Channell  and  Piqott  BB. 
Btle8  J.  and  Pigott  B.  left  before  the  conclusion  of 
the  argument 

MdUak  (^Hawkins  and  Joseph  Dixon  with  him),  for  the 
plaintiffs. — The  general  intention  of  the  Legislature  in 
The  Railways  Clauses  Consolidation  Act,  1845,  8  &  9 
Fict  c.  20.,  was  to  give  compensation  for  every  injury  to 
real  property  arising  from  the  powers  conferred  on 
Companies  by  that  Act  [He  referred  to  the  preamble, 
and  sects.  6,  16,  86.]  The  statute  should  be  Uberally 
eonstroedy  so  as  to  repress  the  mischi^  and  advance  the 
lemedy. 

The  otlier  side  oonteud  that  as  sect.  6,  which  gives 
the  right  to  compensation,  is  one  of  a  group  of  sections 
with  the  heading,  ^  With  respect  to  the  construction  of 
the  railway  and  the  works  connected  therewith,^'  the 
right  to  compensation  must  be  limited  to  mischief  caused 
by  the  construction  of  the  works  of  the  railway,  and  does 
not  extend  to  any  mischief  arising  from  its  uE^e  after 
completion.  That  is  a  narrow  construction  of  the  Act 
[Channell  B.  Marriage  v.  The  Eastern  Counties  and  The 
London  emd  Blachwall  Railway  Companies  (a)  is  an 
authority  that  the  provisions  of  every  section  in  a  group 
of  sections  with  a  general  heading  are  to  be  construed 
with  reference  to  that  heading.]  The  Company  vir- 
tually claim  an  easement  in  the  claimants^  property,  for 
they  claim  a  right  to  deprive  them  of  the  free  enjoy- 
ment of  the  light  and  air  in  it ;  thus  creating  a  servi- 
tude. [Bramwell  B.  Rex  v.  Pease  (b)  shews  that  a 
railway  Company  may  be  indicted  for  a  nuisance  to  their 
neighbours  unless  authorized  by  the  Legislature.     Did 

(«)  9  ff.  L.  a  32.  {h)  4  -B.  #  Ad.  30. 
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the  Acts  in  question  give  these  Companies  a  right  to 
create  nuisances  to  their  neighbours  ?]  If  not^  no  railway 
could  be  constructed  in  the  metropolis.  These  Companies 
are  not  restricted  to  their  functions  as  carriers^  for,  by 
sect.  92,  they  may  allow  others  to  act  as  such.  A 
railway  Company  authorized  by  the  Legislature  to  use 
locomotive  engines  is  not  responsible  for  damage  from 
fire  occasioned  by  sparks  emitted  from  engines  travel- 
ling on  their  line,  unless  there  has  been  negligence  on 
their  part ;  Vaugluin  v.  The  Taff  Vale  Railway  Com" 
pany  (a). 

The  other  side  will  rely  on  The  Lands  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  18.,  but  that  Act 
only  relates  to  the  machinery  for  obtaining  compensation, 
not  the  principle  of  compensation  itself.  [He  referred 
to  the  preamble  and  the  definition  in  sect.  2  of  "  the 
works"  or  "  the  undertaking.'"]  The  expressions  "  execu- 
tion of  the  works*'  and  '*  execution  of  the  undertaking*' 
aroused  indiscriminately  throughout  the  Act :  sects.  18^ 
22,  38, 49,  63, 68. 

There  is  no  case  precisely  in  point.  The  language  of 
Lord  Campbell  in  Re  Penny  and  The  South  Eastern 
Railway  Company  (b)  is  extrajudicial,  the  only  decision 
in  that  case  being  that  the  railway  Company  had  no 
right  to  overlook  the  claimant's  premises,  and  the  lan- 
guage of  Crompton  J.  is  rather  at  variance  with  that  of 
Lord  Campbell.  Nor  is  Glover  \.  The  North  Staffordshire 
Bailway  Company  (c)  a  direct  decision,  for  there  a  con- 
siderable part  of  the  obstruction  to  the  claimants  right 
of  way  was  caused  by  the  user  of  the  railway  after  it  was 
made.     In  re  2%e  Stockport^  TimperUy  and  AUringham 

(a)  5H,4'N.  679 ;  reversing  the  judgment  of  the  Exch.,  3  Id,  743. 

(b)  7E.^B.m), 

(c)  16  Q,  B.  912. 
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Railway  Company  (a)  is  on  a  different  question^  and  is  an 
aathority  that  where  a  portion  of  land  has  been  taken 
by  a  Company  and  used  in  a  manner  to  do  injury  to  the 
remainder,  the  owner  of  the  land  is  entitled  to  compen- 
sation.    Chamberlain  v.  The  West  End  of  London  and 
Crystal  Palace  Railway   Company  (Jb),   Ricket  v.    The 
Metropolitan  Railway  Company  {c\  and  the  other  cases 
that  have  been  decided  on  these  sections,  have  no  bearing 
on  the  present.     [Bramwell  B.  referred  to  Turner  v.  The 
Sheffield  and  Rotherham   Railway    Company   (</),   and 
Channell  B.  to  The  London  and  North  Western  Railway 
Company  v.  Bradley  (^).] 
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J^arslake  {Horace  Lloyd  with  him),  for  the  defendants. 
—No  negligence  is  alleged  against  the  Company ;  no  land 
has  been  taken  by  them  from  the  claimants,  and  no  struc- 
tural damage  has  been  done  to  their  house ;  and  whatever 
has  been  done  was  done,  not  by  them,  but  by  their 
lessees.  The  case  &Us  within  the  principle  of  Rex  v. 
Pease  {f),  that  any  inconvenience  experienced  from  the 
use  of  locomotive  engines  on  a  railway  must  be  endured 
when  that  use  is  legalized  by  statute ;  The  Caledonian  Rail- 
way  Company  v.  Ogilvy  {g).  Stats.  24  &  25  Vict  c.  70. 
and  28  &  29  Vict,  c,  83.  authorize  and  regulate  the  use 
of  them  even  on  turnpike  and  other  roads.  Nor  is  there 
any  interference  with  an  easement  of  the  claimants; 
besides  which  the  female  plaintiff  claims  as  owner  in  fee. 
Companies  are  required  by  these  statutes  to  pay  com- 
pensation for  doing  that  which  ordinary  owners  might 


(a)  23  L.  J.  Q.  B.  351 ;  10  Jur.  N,  8.  614. 
(h)  2  3.4-  8.  e05;  affirmed  on  error,  Id,  617. 
(c)  5  Id.  149 ;  rercrscd  on  error,  Id.  156. 
(i)  10  M.  #  W.  425. 
(/)  4  5.  #  Ad.  30. 


(f )  3  Afac.  f  G.  336. 
(£l)  2  Macq.  229. 
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do  at  their  pleasure.  Thus  a  private  individual  may 
set  up  a  shop  to  the  detriment  of  his  neighbour,  or  may 
by  dedication  to  the  public  convert  his  premises  into  a 
highway,  or  he  may  construct  a  railway  and  run  loco- 
motives upon  it,  at  least  if  the  locomotives  are  not  noisy 
ones.  In  order  to  render  any  thing  a  nuisance  to  pro- 
perty it  must  be  appreciable,  but  if  the  other  side  are 
right  every  person  living  within  the  sound  of  the  railway 
whistle  would  have  a  claim  for  compensation.  There  is 
this  additional  difficulty,  that  the  compensation  must  be 
assessed  on  the  supposition  that  the  number  of  trains 
and  the  amount  of  noise  occasioned  by  them  each 
day  will  never  alter,  and  that  the  premises  will  never 
change  their  character.  The  scheme  of  The  Lan^s 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict  c.  18.,  is 
that  compensation  shall  be  claimed  once  and  for  ever. 
{He  referred  to  the  preamble,  and  sects.  6,  18,  63  and 
68  of  that  Act,  and  to  The  Railways  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict.  c.  20.  ss.  16.  86.  108.  114 ; 
and  relied  on  The  East  oTtd  West  India  Docks  Railway 
Company  v.  Gatike  (a),  Freemantle  v.  The  London  and 
North  Western  Railway  Company  (i),  In  re  Penny  v. 
The  South  Eastern  Railway  Company  (c),  the  decision  in 
Vaughan  v.  Tlie  Tccff  Vale  Railway  Company  (d), 
and  the  language  of  WiUes  J.  in  Broadbent  v.  The  Im- 
perial Gas  Company  (c).]  The  report  of  Glover  v.  The 
North  Eastern  Railway  Company  (/)  is  not  very  dear. 


MelUsh,  in  reply. — It  is  true  the  damage  here  was 


(a)  3  Mac.  #  O.  155.  (b)  10  C,  B,  N,  8.  89. 

(c)  IK^B,  6G0.  {d)  bU.^N.  679. 

(e)  7  De  G,  M.  j-  G.  436,  458,  set  out  ante,  p.  16. 
(/)  16  C.  B.  912. 
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occupy.     Now  for  this  the  plaintiffs  may  be  entitled  to 
a  remedy  under  the  compensation  clauses ;  or  may  be 
it  is  to  be  sought  by  the  occupiers  from  time  to  time  by 
action;   or  may  be  there  is  no  remedy.     The  latter 
seems  to  me  impossible.     It  seems  impossible  that  it 
can  have  been  enacted  that  this  damage  can  be  done  with- 
out any  compensation.     But  one  reason  for  such  a  state 
of  things  is  given^  and  that  is  one  I  can  treat  with  respect 
only  on  account  of  the  respect  due  to  those  who  have 
used  it :  it  is  said  that  the  railway  and  the  working  of 
it  are  for  the  public  benefit^  and  therefore  the  damage 
must  be  done  and  be  uncompensated.     Admitting  the 
damage  must  be  done  for  the  public  benefit^  that  is  no 
reason  why  no  compensation  should  be  given.     It  is  to 
be  remembered  that  that  compensation  comes  from  the 
public  which  gets  the  benefit:    it  comes  from  those 
who  do  the  damage,  but  ultimately  from  the  public  in 
the  fares  they  pay.     If  the  fares  will  not  pay  for  this 
damage  and  a  fair  profit  on  the  Company*s  capital,  the 
speculation  is  a  losing  one^  as  all  the  gain  does  not  pay 
all  the  loss  and   leave  a  fair  profit.    Either  therefore 
the  railway  ought  not  to  be  made  or  the  damage  may 
well  be  paid  for.     But  frirther^  though  if  it  were  the 
law  and  practice  to  do  individuals  a  damage  for  the 
benefit  of  the  public  without  compensation^  no  one  in 
particular  could  complain  when  it  happened  to  him^  as 
every  one  would  know  he  held  his  property  subject 
to  being  deprived  of  it  or  having  it  injured  when  it 
suited  the  public,  still  such  a  law  and  practice  would 
be  highly  inconvenient  and  mischievous.     It  is  however 
idle  to  discuss  such  a  question,  as  the  Legislature  has 
acted  on  no  such  consideration  \  for  if  the  public  benefit 
is  a  good  reason  for  damaging  a  man's  property  without 
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oompensatiouy  so  would  it  be  for  taking  it  without  com- 
pensatioiL  But  the  Legislature  has  made  the  most 
careful  and  minute  provisions  for  the  payment  of  com- 
pensation for  everything  taken,  and  indeed  for  everything 
injuriously  affected ;  and  it  is  absurd  to  suppose  that  it 
was  intended  that  if  a  house  was  damaged  to  the  extent 
of  1/.  a  year  by  its  light  and  air  being  diminished,  com- 
pensation should  be  given ;  and  intended  it  should  not 
be  where  the  damage  was  ten  times  as  great^  but  caused 
by  the  vibration,  noise  and  smoke  of  the  trains.  I  approach 
the  consideration  of  this  case  therefore  with  the  certainty 
that  it  was  not  meant  that  these  plaintiffs  should  be 
without  remedy,  and  with  strong  belief  that  one  will  be 
found  for  them. 

But  is  it  by  action  or  under  the  compensation  clauses 
of  the  statute  ?  My  own  opinion,  if  free,  would  say 
the  former,  and  for  the  following  reasons.  The  common 
law  right  of  action  for  a  common  law  nuisance  is  not  in 
terms  taken  away;  the  right  to  compensation  is  not 
clearly  given.  It  is  said  the  right  of  action  is,  by 
implication,  taken  away  by  the  clauses  permitting  the 
nae  of  locomotives.  I  should  have  expected  express 
words  to  that  effect  if  it  had  been  intended.  It  is  a 
very  strong  thing  to  say  that  an  actionable  nuisance 
and  damage  may  be  inflicted  on  another,  and  that  by 
implication  the  right  of  action  is  taken  away.  But  I  am 
clearly  of  opinion  that  no  such  thing  was  intended.  To 
understand  the  meaning  of  these  clauses  it  is  necessary 
to  trace  their  origin.  The  statutes,  the  Lands  Clauses 
and  the  Railways  Clauses  Consolidation  Acts  1846 
themselves^  recite  that  such  clauses  as  are  contained  in 
them  "usually**  appear  in  Acts  of  Parliament  autho- 
rizing the  taking  of  land  and  the  construction  of  rail- 
ways, and  that  it  is  desirable  to  avoid  the  necessity 
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of  repeating  them.  They  ought,  therefore^  to  have 
no  greater  or  other  effect  in  the  general  Acts  than 
they  had  in  the  particular.  Now^  it  is  not  suppos- 
able  that  in  a  special  Act  for  a  particular  Company 
an  anomaly  so  great  would  be  introduced  as  that  an 
actionable  nuisance  might  be  committed  with  no  com- 
mon law  remedy,  and  for  the  benefit  of  the  undertaking 
that  their  profits  might  be  larger,  and  that  this  should 
be  done  without  express  words.  But,  further,  I  contend 
the  words  do  not  mean  nor  imply  it.  The  general 
heading  of  the  sections  in  The  Railways  Clauses  Con- 
solidation Act,  1845,  supposed  to  authorize  a  nuisance 
without  remedy  is  *'With  respect  to  the  carrying  of 
passengers  and  goods  upon  the  railway,  and  the 
tolls  to  be  taken  thereon/'  The  first  of  those  sec- 
tions, 86,  is  for  the  purpose  of  allowing  the  Company 
to  be  carriers  on  their  own  line,  which  otherwise  would 
have  been  ultra  vires,  and  of  limiting  the  charges  they 
could  make.  The  Company  wanted  no  law  to  enable 
them  to  use  a  locomotive,  any  more  than  it  did  to  use 
''other  moving  power  and  carriages  and  waggons,'* 
except  to  avoid  the  objection  of  ultra  vires.  A  man 
may  use  a  locomotive  on  his  soil  and  freehold,  and  so 
may  a  corporation.  They  do  want,  that  is  to  say  they 
do  not  possess,  the  power  to  use  it  so  as  to  be  a  nuisance 
to  their  neighbours.  But  if  this  was  intended  to  be 
given  where  are  the  words  ?  The  words  are  sufficient 
if  meant  to  give  vires  ultra  those  of  a  Company  to 
make  a  railway,  but  insufficient  if  meant  to  authorize 
the  doing  of  damage.  Besides,  the  use  of  other  moving 
power,  and  of  carriages  and  waggons,  is  authorized. 
In  what  sense  ?  That  a  nuisance  may  be  committed  by 
their  use  without  remedy?  Impossible;  for  it  was 
n^ver  ocmtemplated  they  would  be  a  nuisance.     Sec- 
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fifty  trains  a  day  at  thirty  miles  an  hour  might  be  a 
grieyoos  nuisance,  though  much  better  for  the  public 
and  the  Company.  Where  is  the  line  to  be  drawn  ? 
Take  the  case  of  the  plaintiff  in  Vaughan  v.  The  Taff 
Vale  Railway  Company  (a).  There  the  Company  de- 
clared they  went  as  slowly*  as  they  could  consistent 
with  practical  utility,  and  with  every  contrivance  for 
safety.  But  they  might  have  had  one  servant,  or 
ten  or  one  thousand,  at  the  spot  in  question  to  prevent 
their  grass  catching  fire  and  burning  the  plaintiff's 
wood.  This  would  have  cost  them  money,  and  it 
was  cheaper  to  bum  the  wood,  or  at  all  events  on  a 
calculation  of  chances  better  to  risk  doing  so,  than 
to  have  a  sufficient  number  of  servants ;  but  how  is 
compensation  to  be  calculated  for  such  a  matter  ?  More- 
over, if  these  plaintiffs  are  entitled,  so  is  the  owner  of 
every  piece  of  land  near  the  railway ;  for  though  there 
may  be  no  house  on  it  now  it  is  possible  there  would 
have  been.  But  that  is  now  prevented  by  the  railway, 
at  least  to  the  same  advantage  as  before.  Therefore  the 
land  is  injuriously  affected,  if  this  is. 

For  these  reasons  I  should  have  thought  the  right  of 
action  not  taken  away,  and  the  remedy  by  compensation 
not  given.  But  the  former  question  is  concluded  by 
Vaughan  v.  The  Taff  Vale  Railway  Company  (a),  which 
shews  that  no  action  would  lie  in  the  present  case,  there 
being  neither  negligence  nor  misfeazance,  nor  anything 
avoidable.  Being  of  opinion,  then,  that  it  Hiever  could 
have  been  intended  that  there  should  be  no  remedy,  I 
think  it  right  to  hold  any  words  that  are  capable  of  it 
to  mean  to  give  a  remedy  by  implication.  Of  course 
we  must  not  put  a  meaning  on  words  which  they  cannot 


(a)  bH.^N.  679;  reveming  the  judgment  of  the  Exch.,  3  N.  743. 
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bear  to  remedy  an  injustice^  however  gross.     But  I 
think  the  words  "  injuriously  affected  by  the  construc- 
tion thereof  and  ''full  compensation  for  all  damage 
sustained  by  reason  of  the  exercise^  as  regards  such  lands 
of  the  powers  &c.''  niay^  and  where  it  is  established  there 
is  no  right  of  action  must^  have  the  effect  of  giving  com- 
pensation for  the  damage;  for,  according  to  the  case  of 
Vaughan  v.  TheTaff  Vale  Railway  Company ,  immediately 
on  the  construction  of  the  railway,  and ''  by  the  construc- 
tion thereof/'  a  right  accrued  to  do  this  damage.    How, 
then,  can  it  be  said  the  lands  are  not  injuriously  affected 
"by  the  construction  thereof"  if  they  thereby  became  sub- 
ject to  this  ?  They  immediately  come  under  a  servitude 
as  Mr.  MelUsh  put  it   Suppose  it  had  been  enacted  ex- 
pressly that^  on  the  construction  of  the  railway,  there 
should  be  a  right  to  use  it  so  as  to  create  a  nuisance 
actionable  at  common  law ;  would  not  that  have  been 
matter  for  compensation  as  much  as  though  it  had  been 
enacted  that  the  owner  should  make  a  grant  of  such  a 
serritude  ?    But  it  makes  no  difference  whether  it  is  ex- 
pressly or  otherwise  enacted,  if  it  is  enacted,  and  Vaughan 
T.  The  Taff  Vale  Railway  Company  shews  it  is.     As  to 
the  argument  that  the  premises  are  none  the  worse,  but 
only  the  occupiers,  it  is  enough  to  say  the  same  thing 
might  be  said  to  a  claim  for  compensation  for  diminished 
Kght.     It  is  to  be  observed  the  word  is  not  ''  in*'  or 
"  during,''  but  "  by"  the  construction  of  the  railway. 
Besides,  this  is  a  damage  sustained  by  occupiers  by  an 
exercise,  as  regards  these  lands,  of  the  powers  of  the 
Act.    I  come,  therefore,  to  the  conclusion  that  the 
judgment  below  is  wrong  and  should  be  reversed. 

It  is  no  use  my  referring  to  authorities.    I  agree  with 
the  reasoning  of  the  Court  below.  I  am  driven  by  the  case 
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of  Vaughan  v.  The  Taff  Vale  Railway  Company  to  hold 
they  are  wrong.  There  is  no  other  case  which  we  are 
not  at  liberty  to  review  here,  and  much  of  the  uncer- 
tainty of  opinion  which  has  prevailed  is  attributable  to 
an  iincertainty  which  that  case  has  removed  while  it 
continues  an  authority,  and  there  is  this  to  be  said 
for  thus  holding  that  the  defendants  are  to  pay  once 
and  for  aU,  and  not  be  subject  to  repeated  actions. 
As  to  Rex  V.  Pease  {a)  I  say,  with  great  respect,  the 
reasons  there  given  are  not  to  my  mind  satisfactory. 
The  case  itself  was  not  one  of  private  wrong  but  of  a 
public  nuisance.  In  the  latter  case,  if  for  the  public 
benefit,  the  public  is  at  once  the  gainer  and  loser,  and 
the  one  may  in  some  sense  be  set  against  the  other,  and 
so  it  might  have  been  that  without  an  Act  of  Parliament 
the  matter  complained  of  there  would  have  been  no 
public  nuisance.  But  this  is  not  the  case  of  a  public 
but  of  a  private  nuisance,  where  the  loser  and  gainer 
are  not  the  same  to  the  same  extent. 


Channell  B.  I  regret  that  I  differ  from  the  majority 
of  the  Judges  present  who  take  part  in  the  judgment. 
The  case  was  argued  before  a  very  full  Court.  Two  of 
the  Judges  were  necessarily  obliged  to  go  to  chambers, 
and  decline  to  take  part  in  the  judgment,  and  as  the 
chiefs  of  the  two  Courts  are  removed,  I  am  sorry  that 
there  remains  so  small  a  Court  for  the  decision  of  so 
important  a  case.  An  elaborate  judgment  was  prepared 
by  the  Lord  Chief  Justice  of  the  Common  Pleas  (6), 
and  I  may  state  so  much  as  this,  that  he  proposed  to 
affirm  the  judgment  of  the  Court  below  on  two  grounds. 

{a)  4  B.  #  Ad.  30. 

{h)  See  note  at  the  end  of  the  case. 
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AgreeiDg  as  I  do  in  one  of  them  I  did  not  at  first 
prepare  a  written  judgment;  but  as  that  judgment  is 
withdrawn  I  thought  it  right  to  prepare  one  for  myself 
which  I  now  read. 

In  this  case  the  question  for  our  consideration  is, 
whether  compensation  can  be  recovered  \mder  The 
Lands  Clauses  Consolidation  Act,  1845,  or  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  or  under  the 
defendants'  special  Act,  for  an  injury  to  the  plaintiffs' 
house  (not  amounting  to  a  structural  injury)  caused  by 
the  running  of  trains  on  the  defendants'  railway.  The 
first  point  which  arises  is,  whether  the  plaintiff  would 
have  had  a  good  cause  of  action  if  what  he  complains 
of  had  been  done  on  the  land  of  a  neighbour  without 
the  authority  of  any  Act  of  Parliament ;  that  is,  whether 
his  complaint  is  not  merely  of  a  nuisance  to  him  in  the 
wide  sense  in  which  that  word  is  sometimes  used, 
bat  of  a  nuisance  which,  if  not  authorized  by  Act  of 
Parliament,  would  have  been  an  actionable  one. 

It  is  now  I  think  well  settled  by  the  decisions  of  various 
Courts  that  compensation  cannot  be  recovered  under 
these  Acts  except  where  a  right  of  action  has  been  taken 
away.  Whether  the  converse  proposition  holds  good, 
that  wherever  a  right  of  action  has  been  taken  away 
compensation  has  been  given,  is  one  of  the  points  we 
have  now  to  determine. 

Upon  the  first  point  I  think  it  must  be  taken,  on  the 
facts  stated  in  the  case,  that  the  plaintiffs*  complaint  is 
of  an  actionable  nuisance.  The  jury  have  found  that 
by  the  vibration,  noise  and  smoke  the  value  of  the  house 
is  depreciated  by  272L  1  think  it  must  be  taken  that 
this  amounts  to  substantial  damage  and  not  mere 
annoyance,  and  that  therefore  the  nuisance  would  be 
an  actionable  one  within  the  ordinary  definition  ^nd 
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the  rule  to  be  dedaced  from  the  receut  case  of  Bamfard 
V.  Tumley  (a),  reviewing  the  decision  in  Hole  v.  flar- 
hw  (i).  That  being  so^  has  the  right  of  action  been 
taken  away  ?  This  question  is  I  think  set  at  rest  by 
Vaughan  v.  The  Toff  Vale  Railway  Company  {c),  in 
this  Courts  which  is  an  authority  binding  upon  us  here. 
We  must  therefore,  I  think,  hold  that  the  right  of  action 
which,  as  I  think,  the  plaintiffs  here  would  have  had  if 
the  defendants  had  been  private  individuals  acting  with- 
out the  sanction  of  any  Act  of  Parliament,  has  been 
taken  away.  Does  it  therefore  follow  that  they  have  a 
claim  for  compensation?  It  may  be  improbable  that 
the  Legislature  should  have  intended  to  take  away  a 
right  without  giving  a  claim  for  compensation,  but  can 
it  be  said  to  be  impossible  f  Reasons  may  be  stated 
which  he  Legislature  may  possibly  have  acted  upon. 
They  may  have  looked  to  the  gain  to  the  public  by  the 
existence  of  the  railway,  the  small  number  of  cases  in 
which  a  real  grievance  would  be  caused,  and  the  small 
amount  of  damages  which  would  be  recovered,  as  com- 
pared with  the  number  of  caJses  in  which  claims  might 
probably  be  made,  and  the  fact  that  a  remedy  was  pro- 
vided or  existed  for  any  improper  or  negligent  use  of 
the  railway.  These  are  reasons  on  which,  as  it  seems  to 
me,  the  Legislature  may  have  acted  in  enacting,  if  they 
have  done  so,  that  persons  in  the  position  of  the  plain- 
tiffs here  should  have  no  claim  for  compensation.  But 
as  it  seems  to  me,  it  is  not  for  us  to  find  reasons  for  the 
law  enacted  by  Parliament;  I  prefer  to  put  the  best 
construction  I  can  on  the  words  of  the  Act  of  Parlia- 
ment, and,  imless  the  result  is  one  which  we  can  see  it 


(a)  3  £.  ^  iS.  66 ;  reyersing  the  judgment  of  the  Q.  B.,  Id,  62. 

{h)  4  C.  B.  N.  8.  334. 

(c)  bK^K  679 ;  reversing  the  judgment  of  the  Exch.,  3  Id,  743. 
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mentioning  particularly  several  powers,  all  of  which 
relate  entirely  to  the  construction^  and  then  says  that 
**  they  may  do''  all  other  acts  necessary  for  making, 
maintaining,  altering,  or  repairing,  and  using  the  railway, 
provided  that  in  the  exercise  of  the  powers  of  that  or 
the  special  Act  they  make  to  aU  parties  interested  "  full 
satisfaction'^  for  all  damage  by  them  sustained  by  reason 
of  the  exercise  of  such  powers.  This  section  therefore 
gives  to  the  Company,  upon  the  condition  of  their  making, 
compensation,  certain  powers  for  a  certain  purpose,  viz., 
the  construction  of  the  railway.  It  gives  them  power 
to  do  aU  acts  necessary  for  using  the  railway.  This, 
pkced  as  it  is  under  the  general  heading,  and  being 
given,  as  it  is,  ''for  the  purpose  of  constructing  the 
railway,"  can  only  mean  power  to  do  all  acts  of  con- 
struction necessary  for  using,  that  is,  without  which  the 
railway  cannot  be  used,  and  not  all  acts  of  using  it  when 
constructed.  The  acts  of  using  are  authorized,  not  by 
this  section,  but  by  sect.  86  and  other  sections  under  an 
appropriate  heading  which  make  no  mention  of  compen- 
sation. I  can  see  nothing  then  in  the  sections  which 
give  a  right  to  compensation  for  any  injurious  affection 
except  one — "  by  the  construction  of  the  works."  Then 
comes  the  only  remaining  question,  is  an  injury  by  the 
running  of  trains,  which  could  not  happen  unless  the 
railway  had  previously  been  constructed,  an  injury  by 
the  construction? 

I  do  not  think,  according  to  the  doctrine  adopted  by 
our  Courts  where  they  have  to  decide  if  one  thing  is 
caused  by  another,  that  is  so.  The  maxim  ''In  jure  causa 
proxima^nonremotaspectatur"  seems  to  apply.  lean  no 
more  say  that  this  damage  by  the  running  of  trains  is 
caused  by  the  construction  of  the  line,  than  I  could  that 
the  death  of  a  man  run  over  on  the  line  was  caused  by 
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the  yibration^  noise  and  smoke.  The  Company  admit 
their  liability  to  make  compensation  for  the  obstruction 
of  light,  air  and  doorway,  but  dispute  their  liability  to  the 
residue  of  the  claim ;  and  the  question  now  is  whether 
the  plaintiff  is  entitled  to  recover  the  272L  awarded  by 
the  jury  in  respect  of  such  residue. 

The  rule  of  construction  is  well  established  that, 
generally,  no  compensation  can  be  awarded  under  the 
provisions  of  the  statutes  which  came  into  question  in 
this  case,  unless  the  acts  causing  the  damage  in  respect 
of  which  the  claim  is  made  are  of  such  a  nature  as 
would  have  entitled  the  claimant  to  maintain,  an  action 
against  the  Company  if  such  acts  had  been  done  with- 
out statutable  authority. 

Two  questions  therefore  arise,  first,  whether  a  com- 
mon law  right  of  action  would  have  existed  against  the 
Company  if  they  had  no  legislative  powers ;  and,  second, 
if  such  an  action  might  have  been  maintained,  whether 
the  statute,  authorizing  the  acts  causing  damage  other- 
wise actionable,  has  given  compensation  to  the  person 
sustaining  the  damage. 

On  the  first  point  (in  the  discussion  of  which  I  of 
course  assume  that  no  statute  intervenes)  I  think  the 
facts  are  sufficient  to  establish  the  existence  of  a  nui- 
sance giving  the  plaintiffs  a  right  of  acticm  against  the 
Company.  It  must  be  taken  on  this  special  case  that 
the  vibration  and  other  annoyances  were  so  great  as  to 
affect  in  a  sensible  degree  the  ordinary  enjoyment  of 
the  plaintiffs^  house,  and  greatly  to  diminish  its  value. 
Such  a  noxious  disturbance  of  a  man's  house,  accom- 
panied by  such  consequences,  is  surely  an  actionable 
wrong,  to  which  the  great  maxim  "  Sic  utere  tuo  ut 
alienum   non  Isedas^'   clearly  extends.     There  can,   I 
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thereby  rendered  lawful^  the  injury^  however  great^  is 
without  remedy.  Undoubtedly  Parliament  may  have 
done  this ;  but  one  certainly  would  expect  to  find>  in 
conformity  with  the  most  ordinary  principles  of  justice 
and  the  usual  practice  of  Parliament^  that  when  the 
rights  of  one  man  are  prejudicially  affected  by  legisla- 
tion for  the  benefit  of  others  provision  would  be  made 
for  just  and  adequate  compensation.  It  is  often  hard 
on  individuals  to  have  their  property  taken  or  interfered 
with  against  their  will  by  a  railway  Company^  this 
private  hardship  must,  however,  be  endured  for  the  sake 
of  imdertakings  which,  although  springing  fix)m  private 
enterprise,  are  of  general  utility ;  but  it  would  seem  to 
be  unnecessary,  and  therefore  oppressive,  not  only  to  sub- 
ject such  persons  to  inconvenience,  and  their  property  to 
depreciation,  but  to  deprive  them  also  of  pecuniary  com- 
pensation. Such  persons  would  in  that  case  obviously 
bear  an  unfair,  because  an  unnecessary,  burden,  in  com- 
parison with  others,  for  works  of  pubUc  benefit.  But, 
however  reasonable  provisions  for  giving  compensation 
in  cases  like  the  present  may  seem  to  be,  the  question 
is  whether  they  are  contained  in  these  statutes  or  not, 
for  unless  they  are  found  there  our  judgment  must  be 
for  the  defendants. 

The  provision  mainly  relied  on  by  the  plaintiffs' 
counsel  is  the  6th  section  of  The  Railways  Clauses  Con- 
solidation Act,  1845.  The  plaintiffs'  house  has  not  been 
taken  or  used,  but  it  has  been  injuriously  affected  in 
such  a  way  that  the  injurious  affection  would  have  been, 
but  for  the  statutes,  an  actionable  injury.  Is  this  injury 
within  the  scope  and  meaning  of  the  clause  ? 

The  Company,  having  failed  to  shew  that  the  case 
is  excluded  firom  the  operation  of  the  clause  by  the  rule 
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established  by  the  House  of  Lords  in  The  Cvkdanian 
RaUway  Company  t.  Ogilvy  (a),  seek  to  add  a  further 
^imitatioiii  to  the  right  to  compensation,  based  on  a  dis- 
tinction between  injuries  caused  by  the  building  of  the 
railway  and  those  caused  by  the  necessary  use  of  it  for 
tiie  rery  purpose  for  which  it  is  built,  and  to  exclude 
die  latter  from  all  compensation.     They  rely  on  the 
words  ''the  construction  of  the  railway''  found  in  the 
introductory  heading  of  the  6th  clause,   and  in  the 
danse  itself.    The  general  intention  of  the  Legislature, 
to  be  collected  from  the  language  of  the  clause,  appears 
to  me  to  be  to  give  compensation  to  landowners  for 
injurioos  affection  of  their  lands  by  reason  of  the  exer« 
dae  of  any  of  the  powers  by  the  Acts  vested  in  the 
Company.    Now  one  of  the  powers  so  vested  in  the 
Company  is  that  of  using  engines  and  carriages  on  the 
railway  (see  sect  86)^    If  this  power  could  be  practi- 
oily  exercised  without  causing    vibration,   noise  and 
smoke,  then  the  Company  would  not  be  justified  in  sub* 
jecting  the  plaintiffs  and  their  property  to  these  nuisances, 
and  an  action  might  be  brought  against  the  Company, 
notwithstanding  the  statute,  for  abusing  their  powers. 
Bat  as  these  annoyances  are,  as  I  suppose,  the  inevitable 
and  necrasary  results  of  the  ordinary  and  careful  use  of 
engines  and  carriages  on  a  railway,  the  Legislature  must 
be  presumed  to  have  contemplated  and  legalised  not 
only  such  use  but  the  consequences  of  it.     The  right 
of  action,  then,  is  gone,  and  the  redress,  if  at  all,  is 
mider  the  compensation  clause  (see  Rex  v.  Pease  (6), 
Vaughan  v.  The  Taff  Vale  Raihoay  Company  (c)  ). 
A  further  important  provision  is  found  in  the  16th 

(a)  2  Macq.  229.  (6)  4  B.  #  Ad.  30. 

(c)  5i2:#^.  679. 
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clause.  In  that  clause^  after  enacting  yarious  things  the 
Ck>mpany  may  do  in  constructing  the  railway^  a  general 
power  is  given  in  these  words,  ^^  They  may  do  all  other 
acts  necessary  for  making,  maintaining,  altering,  or 
repairing,  and  using  the  railway.''  It  is  contended  by 
the  Company  that  the  16th  clause  makes  provision  only 
for  what  is  done  during  the  process  of  construction  of 
the  railway.  The  commencement  of  the  clause  has  no 
doubt  language  bearing  that  import,  but  the  general 
power  I  have  quoted,  so  far  as  it  gives  powers 
of  maintaining,  altering,  repairing,  and  using,  the 
railway,  does  not  appear  to  be  so  limited.  If  these 
powers  of  using  the  railway  had  not  been  ex* 
pressly  enacted,  they  must  have  been  presumed  to 
arise  by  necessary  implication,  because  the  only  purpose 
for  which  the  railway  is  biiilt  is  to  carry  these  engines 
and  carriages.  I  fully  agree,  therefore,  with  the  learned 
Judges  of  the  Court  of  Queen's  Bench  that  the  running 
of  trains,  causing  the  damage  in  question,  is  an  autho- 
rized and  legalised  use  of  the  railway ;  and,  because  this 
is  so,  I  think  it  is  right  to  construe  the  clause,  if  it  can 
be  done,  consistently  with  the  language  in  favour  of  the 
right  to  compensation* 

The  6th  clause,  so  far  as  it  relates  to  injurious  affec- 
tions of  land,  omitting  the  words  as  to  land  taken  or 
used,  may  be  read  as  follows : — "  The  Company  shall 
make  to  the  owners,  &c.,  of  lands  injuriously  affected 
by  the  construction  of  the  railway,  full  compensation 
(or  all  damage  sustained  by  such  owners  by  reason  of 
the  exercise,  as  regards  such  lands^  of  the  powers  by 
this  Act,  &&,  vested  in  the  Company."  These  words,  as 
I  have  before  observed,  seem  to  me  to  indicate  a  general 
intention  to  give  compensation  for  all  injurious  affection 
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contend.  In  the  ease  of  The  Caledonian  Railway  Com- 
panyy.  Oytlvy  (a)  the  cause  of  damage  was  held  not  to  be 
actionable  at  common  law^  and  therefore  excluded  by 
the  rule  established  by  that  decision.  The  case  of 
Glover  v.  The  North  Staffordshire  Railway  Company  (6) 
was  cited  for  the  plaintiffs.  There  a  private  way  was  crossed 
by  a  line  of  railway  on  a  levels  and  gates  were  put  up 
on  either  side  of  it^  and  keys  of  them  given  to  the 
claimant.  It  was  held  he  was  entitled  to  compensation 
on  the  ground  that  the  acts  of  the  Company  would^  but 
for  the  parliamentary  powers^  have  been  actionable. 
There  the  injury  arose  not  so  much  from  the  structure 
of  the  railroad  as  from  the  use  of  it  with  engines  and 
carriages ;  for  if  there  had  been  no  use,  the  gates  might 
have  been  left  open,  and  the  way  would  not  have  been 
interfered  with.  The  Court  certainly  do  not  draw  the  dis- 
tinction now  relied  on  between  structure  and  use.  Lord 
Campbell,  in  his  judgment,  says,  p.  924, "  Here  deprecia- 
tion is  caused  by  the  erection  of  the  gates,  which  are 
obstructions  more  or  less :  and  I  should  say,  also,  by  the 
liability  of  danger  from  the  passing  of  trains.^^  Erie  J. 
also  refers  to  the  danger  produced  by  the  parsing  of  the 
trains  in  the  use  of  the  railway  as  an  injurious  affection 
of  the  plaintiff's  land. 

On  the  other  hand,  some  of  the  observations  of  the 
learned  Judges  in  the  case  of  Re  Penny  and  the 
South  Eastern  Railway  Company  (c)  seem  to  have  a 
contrary  tendency ;  but  there  the  inquisition  was 
clearly  bad,  because  the  sum  awarded  included  compen- 
sation in  respect  of  damage,  viz.,  the  overlooking  of  the 
premises,  which  was  clearly  not  actionable  at  common 


(fl)  2  Nacq,  229.  (b)  16  Q.  B.  912. 

(c)  1  E,^B.  660. 
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law.  There  was  also^  no  doubt^  a  claim  for  vibration, 
and  the  Court,  or  some  members  of  it^  appear  to 
think  that  compensation  might  be  recovered  in  respect 
of  the  vibration  arising  during  the  construction  of  the 
raflway,  but  not  for  the  vibration  caused  subsequently. 
This  expression  of  opinion  cannot^  however^  be  taken  as 
a  decision  on  the  question^  for,  strictly,  it  was  unneces- 
.  sary  to  the  judgment.  If  the  general  power  of  using 
the  railway  contained  in  the  16th  section,  to  which  I 
have  adverted,  is  not  confined  to  the  period  of  con- 
struction there  would  appear  to  be  no  ground  for  the 
distinction  referred  to  by  the  Court ;  and  it  certainly 
seems  strange,  if  it  is  really  so  enacted,  that  a  man  may 
/  have  compensation  for  the  annoyance  caused  by  the 
use  of  engines  during  the  construction  of  a  railway,  and 
not  for  a  perhaps  greater  and  more  noxious  use  after- 
wards. The  inclination  of  Mr.  Justice  Crom/^^on's  opinion 
in  that  case,  p.  671,  seems  to  have  been  that  for  damage 
caused  by  vibration  compensation  was  recoverable. 

An  argument  in  support  of  the  defendants'  construc- 
tion was  founded  on  the  difficulty  of  assessing  compen- 
sation, inasmuch  as  the  nuisance  would  depend  on  the 
amount  and  nature  of  the  traffic  and  would  fluctuate 
with  it.  But  surely  the  probable  amount  of  traffic 
might  be  estimated  with  reference  to  the  district,  the 
direction  of  the  line  of  railway,  and  other  like  circum- 
stances. In  many  cases  of  compensation  the  estimate 
must,  in  a  great  degree,  be  based  on  probable  contin- 
gencies ;  and  the  difficulty  is  no  greater  here  than  that 
which  existed  in  the  case  where  compensation  was  given 
for  the  injurious  affection  of  land  by  the  gates  put  up 
to  protect  the  railway,  which  crossed  a  private  way  on  a 
level     There  the  degree  of  injury  mainly  depended  on 
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the  degree  in  which  the  line  was  used  for  traffic.  Besides 
it  is^  as  I  understand^  admitted  that  if  any  part  of  the 
plaintiffs*  land  had  been  taken  they  would  have  been 
entitled  to  include  in  their  compensation  damages  for 
the  present  nuisance,  and  the  difficulty  in  that  case 
would  equally  have  arisen,  and  must  have  been  solved. 

It  was  further  argued  that  a  decision  in  favour  of  the 
plaintiffs  would  admit  a  multiplicity  of  other  claimants. 
But  it  may  be  remarked  that  claims  can  only  be  made 
in  respect  of  injurious  affection  of  land,  and  then  only 
where  the  injury  is  of  such  a  nature  as  would  have 
supported  an  action  for  damages  if  there  had  been  no 
parliamentary  powers.  If,  however,  claims,  thus  limited, 
should  happen  to  be  numerous,  it  would  not  be  a  sound 
reason  for  refusing  just  compensation  to  a  man  who  has 
sustained  injury  and  been  deprived  of  his  common  law 
right  of  redress,  or  for  presuming  that  the  Legislature 
intended  that  others  may  be  subject  to  the  like 
injustice. 

In  the  result  I  am  of  opinion  that  the  plaintiffs  are 

entitled  to  succeed  on  this  special  case,  and  consequently 

that  the  judgment  of  the  Court  of  Queen's  Bench  ought 

to  be  reversed. 

Judgment  reversed  {a). 


(a)  The  following  written  judgment  was  prepared  by  Eblb  C.  J., 
but  was  not  deliyered  in  consequence  of  his  resignation  between  the 
argument  and  the  day  of  delivering  judgment. 

The  plaintiffs  brought  this  action  for  the  amount  assessed  by  a  com- 
pensation jury  for  an  alleged  iz\jurious  affection  of  land  within  sect.  68 
of  The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict,  c.  18.,  and 
the  question  is  whether  the  facts  shew  that  they  were  entitled  to  ^at  com- 
pensation. The  verdict  must  be  taken  to  establish  that  the  defendants 
constructed  on  their  own  land  a  railway  within  a  few  feet  from  the 
plaintiffs  house ;  that  after  it  had  been  completed  the  locomotive  engines, 
in  the  ordinazy  and  proper  use  of  a  railway,  either  by  noise  or  by  smoke 
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lands,  and  the  defondants,  although  a  raQway  Company,  haye  the  nsoal 
rights  of  property  against  the  a^oining  owner.  Each  owner,  as  agamst 
his  neighhonr,  has  a  right  to  cause  some  noise,  smc^e  and  Tibration  on 
his  own  land,  and  is  not  liable  to  an  action  if  a  part  of  such  n<Hse^  smoke 
and  Tibration  extends  to  his  neighbour's  land. 

The  defendants  are  not  shewn  to  have  violated  directly  any  rig^t  of 
the  plaintiffi',  or  to  have  done  any  act  which  was  not  lawftd  taken  by 
itselt  As  to  damage  consequential  on  acts  lawful  in  themselTCS,  damage 
alone  will  not  sustain  the  action,  it  may  be  damnum  absque  ii\juri&. 

The  cause  of  action,  if  any,  lies  in  the  excess  of  the  damage  bey<md 
what  is  considered  reasonable  after  taking  into  account  the  eireum- 
stances  of  time  and  place,  and  quantity  of  annoyance,  and  the  relatioii 
of  the  a^'oining  properties  to  each  other.  This  cause  of  action  is 
immersed  in  undefined  uncertainty.  There  is  no  standard  by  which  to 
measure  degrees  of  annoyance,  or  to  estimate  the  effect  of  eiTcumstanees ; 
each  neighbour  is  a  source  of  some  annoyance :  proximity  necessitates 
mutual  forbearance :  the  degr^  of  forbearance  to  be  required  is  mea- 
sured by  the  sensibility  to  feelings  of  delicacy  in  the  tribunal  which 
has  to  decide  the  case,  and  cannot  be  foreseen  till  that  decision  is  given. 
The  maxim  "sic  utere  tuo  ut  alienum  non  Isedas"  is  no  help  to  a 
decision,  as  it  cannot  be  applied  till  the  decision  is  made ;  and  the  use 
of  the  word  "  nuisance"  in  the  discussion  prolongs  the  dispute^  because 
it  means  both  annoyance  that  is  actionable,  and  also  that  which  .is  not 
actionable ;  and  where  the  question  is  whether  an  annoyance  is  action- 
able, the  word  "  nuisance"  introduces  an  equirocation  which  is  fiatal  to 
any  hope  of  a  dear  settlement 

The  confusion  which  pervades  the  reports  of  Hole  v.  Barlow^  4  C.  2?. 
N,  8,  S84,  and  the  cases  in  sequel  thereto,  relating  to  ^e  annoyance 
firom  the  smoke  of  a  brickmaker  to  the  adjoining  dwelling  house,  is  an 
example  both  of  the  uncertainty  of  this  cause  of  action  and  of  the  ill 
effect  of  the  word  "  nuisance"  upon  the  discussion.  In  the  present  case 
the  plaintiff  had  to  maintain  the  same  point  as  the  plaintiff  maintained 
in  Hole  v.  Barlow^  and  his  action  would  lie  if  the  jury  had  found  that 
the  annoyance  firom  smoke,  noise  and  vibration  was  an  excess  beyond 
the  degree  which  they  thought  reasonable  between  close  neighbouis 
under  the  surrounding  circumstances ;  but  no  such  question  was  answered 
by  the  juiy,  and  indeed  could  not  be,  because  none  such  was  raised 
before  them  or  left  to  them  by  the  presiding  officer.  It  follows  that  no 
cause  of  action  appears  on  the  record,  and  consequently  there  is  no 
iijurious  affection  within  sect.  68. 

It  was  fbrther  argued,  for  the  defendants,  that  the  annoyance  from 
noise^  smoke  and  vibration  catised  by  the  trains,  even  if  amounting  to 
the  degree  required  for  an  action,  was  not  an  iiyurious  affection  of  the 
kmd  within  sect  68,  but  an  annoyance  personal  to  those  persons  whoae 
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iNliqgi  wottBttd  therefrom.  It  is  dear  that  if  trains  did  ran,  and  bj 
the  annqjanoe  from  the  amoke  and  noise  injured  the  health  of  a  person 
ftaadiBg  on  the  plaintiff's  land,  the  action  for  such  injury  would  be  bj 
Udb  and  not  bj  the  plaintiff  in  respect  of  his  land.  But  I  do  not  further 
tensB  this  pcnnt  now,  as  the  supposed  cause  of  action  in  the  plaintiff 
dosi  not  appear  to  me  to  be  sufficiently  defined  on  this  record  to  enable 
■s  to  di^KMe  of  the  case  on  this  ground. 

Aiwmiing  for  the  purposes  of  this  judgment  that  the  plaintiff  shews 
Att  his  land  has  been  injuriously  affected  to  a  degree  that  would  sustain 
SB  action  at  common  law,  we  then  come  to  the  second  question  relating 
t»  the  eaose  thereof — ^is  it  shewn  that  this  ii\]urious  affection  arose  by 
nsMa  of  the  exercise  as  regards  this  land  of  the  powers  vested  in  the 
CoBpany  by  sects.  6  and  16  of  The  Railways  Clauses  Consolidation  Act, 
1S49^  mder  which  he  claims  ? 

Ihe  plaintiff  contended  for  an  answer  in  the  affirmatiTe,  and  his  main 
sqinment  seemed  to  be  that  the  defendants  had  been  enabled  to  con- 
Mnct  the  railway  by  the  exercise  of  the  powers  given  by  those  sections, 
^sad  if  they  had  not  constructed  the  railway  the  Company  could  not  have 
m  the  trains,  and  the  noise,  smoke  and  vibration  therefrom  could  not 
ksve  caused  the  damage  complained  of.  But  in  my  opinion,  upon  these 
ka»,  the  plaintiff  shews  no  title  to  any  compensation,  and  my  reason 
iibeeaaise  the  alleged  damage  was  consequential  upon  the  lawful  use  of 
As  railway  with  dne  care  and  skill  after  it  had  been  completed.  For 
mA.  eooseqaflntial  damage  I  cannot  find  that  any  compensation  is 
piBted. 

I  do  not  stop  to  inquire  what  are  the  rights  of  running  trains  vested 
m  the  defendants  at  common  law  as  owners  of  land.  I  assume  for  this 
pmpose  that  they  derive  their  right  from  their  statutes,  and  I  take  it  to 
U  dear  that  throughout  all  the  enactments  relating  to  railways  the 
Legislature  has  recognised  the  right  of  the  Companies  to  run  trains 
thanon.  It  is  spedflcally,  though  inddentally,  mentioned  in  The  Sail- 
ttsp  Claoaes  ConsoUdation  Act,  1845,  sects.  86  et  seq.,  and  the  right  has 
been  further  recognised  in  repeated  acyndications  on  the  effect  of  these 
itatstes,  and  I  again  refer  to  Ths  CaUdonian  Canal  Company  v.  Ogilvy, 
%Maeq.  229,  Vaugkan  v.  Ths  Taff  VaU  Bailway  Company,  S  ff.  j- N. 
743^  Frmmantle  v.  Tke  London  and  North  Western  Bailway  Con^any, 
IOC.  B.  B,  A  89,  and  JSer  v.  P^aee,  AB.j-  Ad,  30.  Then,  as  to  compen- 
■tioD,  it  is  certain  that  the  railway  Companies  may  lawfully  do  some 
acts  under  their  statutes  which  would  be  unlawfbl  without  them.  In 
ta^eetof  all  acts  so  rendered  lawftd  the  right  of  action  is  taken  away; 
BnuSmU  r.  Tke  Jmperial  Gas  Company,  7  Be  Gex,  Macn,  ^  0»  436. 
Ib  icqpeet  of  some  of  such  acts  where  the  right  of  action  is  taken  away, 
a  title  to  compensation  is  created  in  lieu  of  such  right  of  action,  and 
thaa  the  important  questifiD  is  raised  what  is  the  limit  under  the  statutes 
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of  the  title  to  compensation  ?  And,  confining  my  answer  to  sects.  6 
and  16,  which  are  the  only  sections  on  which  the  plaintiff  relies,  I  say 
that  title  to  compensation  is  limited  to  two  classes  of  cases ;  the  first  is 
under  sect.  6,  where  land  has  been  taken  and  there  is  injury  cansed  by 
such  taking  either  to  the  owner  of  the  land  taken  or  to  the  owner  of 
some  adjoining  land  injuriously  affected  thereby ;  the  second  is  under 
sect  16,  where  in  the  construction  of  the  railway  consequential  damage 
to  the  actionable  degree  has  been  caused  to  land  by  the  works  either  of 
constructing  or  maintaining  the  railway. 

In  these  two  classes  of  cases  the  title  to  compensation  is  definite. 
In  the  first  it  is  assumed  that  there  is  a  wrong  done  by  taking  land  and 
obstructing  easements.  In  the  second  there  are  wider  words,  but  the 
limit  is  fixed  both  in  point  of  time  and  also  in  the  class  of  operations, 
to  damage  caused  during  the  time  the  acts  of  construction  or  main- 
taining are  going  on,  so  that  after  the  completion  of  the  railway  the 
Company  is  protected  from  liability  for  damage  consequential  on  the 
proper  use  of  the  railway.  Beyond  these  two  classes  of  cases  I  do  not 
find  any  grant  of  compensation  by  the  two  sections  here  in  question, 
certainly  none  in  respect  of  the  grievance  here  complained  of. 

In  confirmation  of  this  view  I  proceed  to  an  examination  of  those 
sections  in  detail.  I  wotdd  premise  that  this  statute,  as  weU  as  The 
Lands  Clauses  Consolidation  Act,  1845, 8  &  9  Vict.  c.  18.,  is  dirided  into 
divisions  appropriate  to  different  portions  of  the  subject,  and  each  of 
these  divisions  is  headed  by  an  appropriate  title,  and  the  enactments 
in  each  division  relate  to  that  heading,  and  all  are  to  be  construed  by 
reference  thereto.  Both  of  the  sections  now  in  question  are  in  the  division 
of  The  Hallways  Clauses  Consolidation  Act  headed  by  these  words  "  With 
respect  to  the  construction  of  the  railway  and  the  works  connected 
therewith,"  therefore  all  the  sections  in  the  division  are  to  be  interpreted 
by  this  heading,  and  all  either  give  or  regulate  powers  for  such  con- 
struction among  them.  Sect.  6  contains  powers  for  taking  land  for 
such  construction,  and  sect  16  contains  auxiliary  powers  of  interference 
with  ways,  waters,  and  the  like,  for  the  same  purpose.  Sect  6  enacts 
in  effect  that  in  exercising  the  powers  given  to  the  Company  by  the 
statutes  to  construct  the  railway  and  to  take  lands  for  that  purpose,  the 
Company  shall  make  to  the  parties  interested  in  any  lands  taken  or  used 
for  the  purposes  of  the  railway,  or  injuriously  affected  by  the  construc- 
tion thereof,  fxdl  compensation  for  the  value  of  the  lands  taken  or  used, 
and  for  all  damage  sustained  by  such  parties  by  reason  of  the  exercise, 
as  regards  such  lands,  of  the  powers  by  the  statutes  vested  in  the 
Company.  Then  sect.  16  enacts  in  effect  that  the  Company,  for  the 
purpose  of  constructing  the  railway  and  the  accommodation  works  con- 
nected therewith,  may  execute  certain  specified  works,  and,  among  othen, 
alter  rivers,  drains,  and  the  like,  and  do  all  other  acts  necessary  for 
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Many  of  the  aathoritiei  lelatixig  to  the  rig^t  ip  compensatioii  m 
exAmined  in  Sicket  t.  The  MetropcUtan  BaUway  Company,  d  B,  f  B, 
146,  149,  and  many  are  well  collected  by  Mr.  Mmdey  SrnUh  in  hia 
edition  of  Eodgu  on  RaUwayt,  1866^  bnt  none  eeem  to  me  to  be  rderaot 
here.  I  notice,  before  condnding,  an  argument  that  the  trains  cansing 
the  grieyance  complained  of  ran  in  the  exercise  of  the  power  giTen  by 
sect.  16  relating  to  the  use  of  the  railway,  but,  as  sect  16  only  contains 
power  to  execute  works  for  the  purpose  of  constructing  and  using  the 
railway,  I  Uiink  it  cannot  be  maintained  that  the  actual  use  of  a  com- 
pleted railway  is  a  work  for  the  purpose  of  using  it  within  sect  16^ 
and  I  understand  that  the  argument  was  not  relied  on  by  the  counsel 
for  the  plaintiff. 

These  reasons  lead  me  to  the  conclusion  that  compensatioa  is  not 
given  by  the  statutes  for  damage  caused  by  noise,  smoke  and  Yibraiion 
as  stated  in  the  case,  and  that  the  plaintiff  fiiils  on  both  grounds,  and 
the  judgment  of  the  Court  bebw  ought  to  be  affirmed. 


[1866.] 
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HuBBEBSTY  against  The  Manchestsb,  Sheitield 
AND  LiNCOLNSHiBE  Railway  Company. 


By  The  Companies  Clauses  Consolidation  Act,  1845,  8  &  9  Viet,  e.  16« 
s.  16.,  *'  no  shareholder  shall  be  entitled  to  transfer  any  share,  after  any 
call  shall  have  been  made  in  respect  thereof  until  he  shall  have  paid 
such  call,  nor  until  he  shall  have  paid  all  calls  for  the  time  being  due  on 
erery  share  held  by  him."  In  1847  the  holder  of  oriffinal  shares  in  a 
railway  Company,  on  which  he  had  paid  calls,  had  aUotted  to  him  in 
respect  of  his  shares  new  preference  shares :  these  shares  were  all  paid 
up.  During  1848  and  1849  five  calls  were  made  on  the  original  shareiL 
and  were  not  paid.  While  the  first  and  second  calls  were  unpaid  he  eold 
twenty  of  the  new  shares,  and  the  transfer  was  registered.  In  January, 
1856,  the  remaining  new  shares  were  converted  into  stock.  In  M<^,  1856^ 
he  sold  to  the  plamtiff  a  portion  of  the  stock,  and  executed  a  transfer 
deed.  Held,  that  sect  16  applied  only  to  shares  on  which  a  call  could  be 
made,  and  therefore  the  Company  was  bound  to  register  the  tranafor 
deed,  though  the  caUs  on  the  original  shares  were  unpaid. 


npHIS  was  an  action  in  which  the  plaintiff  claimed  a 
writ  of  mandamns  under  The  Common  Law  Pro- 
cedure Act,  1864^  to  command  the  defendants  to  register 
the  transfer  of  a  portion  of  the  preference  stock  of  the 
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defendantB'  Company  purchased  hy  the  plaintiff;  and  by       [1866.] 
eoue&t  the  following  special  case  was  stated  without  '"hubbsutT 

In  1815  John  HubherUy  became  the  holder  of  one      ^^ 
knadred  and  thirty-three  26/.  shares  in  the  undertaking      Companj. 
of  Tke  Sheffield  and  Lincohuhm  Rcaboay  Company  ^  and 
labseqnently  paid  calls  upon  those  shares  amounting  to 
HL  lOi.  on  each  share. 

In  1846  The  Sheffield  and  Lincolnehxre  RaUway  Com- 
pony  was  amalgamated  with  other  Companies  under 
the  name  of  The  Manehesier,  Sheffield  and  Lincolnehiro 
RaUway  Company, 

At  a  meeting  of  the  Company,  held  on  the  18th 
Aaputt  1847,  it  was  resolved  that,  for  raising  the  addi- 
tional capital  of  872,0002.  authorised  by  Acts  passed 
in  the  preceding  session  of  Parliament,  there  be  created 
87,200  new  shares  in  the  Company  of  10/.  each,  to  be 
<aDed  ''preference  lOiL  shares,'^  upon  the  terms  and  in 
the  manner  following,  via. : — 

^  1st.  Such  new  shares  to  entitle  the  holders,  upon 
the  amount  paid  up  by  them,  to  a  guaranteed  dividend 
of  not  less  than  7^2.  per  cent,  for  the  period  of  six  years, 
to  commence  firom  the  Ist  Jtdy,  1849,  and  of  not  less 
than  9L  per  cent,  in  perpetuity  thereafter,  but  the  divi- 
dend in  no  case  to  be  less  than  that  paid  on  the  other 
ihares  which  are  not  guaranteed. 

''2nd.  On  the  new  shares  the  full  sum  of  107.  per 
shsie  to  be  paid  up  by  three  instalments  or  calls  as 
follows,  viz. :  57.  per  share  on  the  1st  October,  1847, 
2L  lOi.  per  share  on  the  1st  January,  1848,  and  2L  lOs. 
per  share  on  Ist  July,  1848. 

"  Srd.  All  moneys  paid  in  advance  of  calls  to  entitle 
tiie  shareholders  to  interest  at  the  rate  of  57.  per  cent, 
per  annum  while  in  advance. 
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[1866.]  "4th.  The  new  shares  to  be  offered  rateably  to  the 

HuBBiB9rT~  ^^^^^  of  the  shareholders  upon  the  register  sealed  at 

Mahchbstsb    *'^^®  meeting  in  the  proportion,  as  near  as  may  be,  of 

-^  one  new  share  for  every  50/.  (in  nominal  value)  of  share 

Company,     capital  held  by  them  respectively,  and  such  offer  to  be 

made  by  letter  transmitted  by  post  by  the  secretary  to 

the  shareholders. 

*^  5th.  All  new  shares  on  which  the  first  instalment 
shall  not  be  paid  on  the  Ist  October  next  to  be  appro- 
priated by  the  directors  on  the  preceding  terms  amongst 
shareholders  who  may,  previous  to  the  said  Ist  October, 
apply  for  any  number  of  such  shares  beyond  the  rate- 
able proportion  to  which  they  are  entitled. 

"  6th.  All  new  shares  not  appropriated  as  before  pro- 
vided to  remain  at  the  disposal  of  the  directors,  to  be 
issued  at  such  time,  on  such  terms  and  in  such  manner 
as  they  may  think  fit  for  the  benefit  of  the  Company.'^ 

In  1847  John  Hubbersty,  in  pursuance  of  this  resolu- 
tion, had  allotted  to  him  in  respect  of  the  one  hundred 
and  thirty-three  252.  shares  sixty-six  lOL  new  shares  in 
the  Company.    These  shares  were  all  fully  paid  up. 

During  the  years  1848  and  1849  five  calls  of  21.  10«. 
were  made  in  respect  of  the  original  25/.  shares  held  by 
John  Hubberstt/y  and  due  notice  of  the  making  of  the 
calls  was  given  to  him  on  the  8th  August,  These  calls 
were  not  paid. 

After  the  second  of  the  calls  had  been  made  and  while 
the  same  were  due  and  unpaid,  viz.,  on  the  14th  Aprils 
1849,  John  Hubbersty  sold  twenty  of  the  10/.  shares,  and 
the  transfer  to  the  purchaser  \(as  on  the  I2ih  May  regis- 
tered in  the  books  of  the  Company.  The  remaining  forty- 
six  of  the  10/.  shares  were  afterwards,  on  the  24th  Janu-^ 
ary,  1856,  converted  into  stock,  and  were  represented  by 
460/.  of  the  Company's  6/.  per  cent,  preference  stock. 
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•  No  dindends  were  declared  on  the  10/.  shares  up  to  June^      [1866.] 

1850.    On  the  26th  Fdnruary,  1861^  a  partial  dividend    HuBBBasTr" 

(not  amounting  to  the  guaranteed  dividend  of  6/.  per  ha^chbstsb, 

cent.)  was  declared  on  these  shares  for  the  half  year      jj,^^ 

ending  the  31st  December,  1850.     Dividends  were  also      Company. 

declared  on  these  shares  for  the  half  years  ending  June 

UkiDecember,  1851.  From  December,  1851^  to  December, 

1854^  no  dividends  were  declared  on  these  shares^  but 

in  January^  1856,  161/.  S^L  per  cent,  preference  stock 

vas  placed  to  John  Hubbersty^  credit  in  respect  of  the 

ondedared   dividends  up   to  June,   1850,  the  unpaid 

portion  of  the  dividends  of  December,  1850^  and  the 

undeclared  dividends  from  December,  1851^  to  December 

1854     Since  December,  1851,  no  dividends  upon  the  10/. 

shares  had  been  paid  to  John  Hubbersty,  except  that  of 

December,  1855.     No  dividend  was  ever  paid  to  John 

BMersty  upon  the  460/.  6L  per  cent,  preference  stock, 

or  on  the  161/.  S^L  per  cent,  preference  stock.     From 

the  time  of  the  allotment  to  John  Hubbersty  of  the  10/. 

preference  shares  down  to  and  inclusive  of  the  month 

of  August,  1850,  his  name  appeared  in  the  usual  sealed 

Hst  of  shareholders.     In  1850  the  25/.  shares  paid  up 

were  converted  into  consolidated  stock,  and  his  name 

from  August,  1850,  down  to  and  inclusive  of  February, 

1855^  appeared  in  the  sealed  list  of  shareholders  in  respect 

of  the  10/.  preference  shares.    In  respect  of  the  one 

hundred  and  thirty-three  25/^  shares  his  name  appeared 

(during  the  same  period)  at  the  end  of  the  last  mentioned 

list,  but  before  the  seal  was  affixed. 

From  the  2nd  February,  1855,  the  list  containing  the 
names  of  shareholders  who  had  paid  up  their  calls  was 
sealed,  and  John  Hubbersty's  name  appeared  in  that  list 
for  the  10/.  preference  shares  only.  Another  list  was 
made  in  the  latter  pages  of  the  same  book,  containing 
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[1866.]     the  names  of  the  holders  of  shares  who  had  not  paid  their 

HvBBXRSTT    ealls.  This  list  was  not  sealed.    John  Huibersty^s  name 

llAjioBnTn,  appeared  in  the  last  mentioned  list  down  to  Avffusi, 

A,      1861.    From  that  lime  hi.  name  did  not  .ppe«  in  «.y 

Comptmy.     ^^  ^f  shareholders  as  the  holder  of  the  one  hundred  and 

thirty-three  26/.  shares,  bnt  in  point  of  bd  these  shares 

not  been  declared  forfeited. 

On  the  24th  May,  lS&6,JoknHubbersiy  sold  to  the  j^ain- 
tiff,  Philip  HvhherMiy,  460L  of  the  6/.  per  cent,  preference 
stock  so  held  by  him.  The  deed  of  transfer  was  duly 
executed  by  John  Hubbersty,  in  compliance  with  the  pro- 
Tinons  of  TheCompanies  Clauses  Consolidation  Act,  1845, 
8&  9  Vict.e.  16.,  and  was  tendered  to  the  secretary  of  the 
.  Company  for  the  purpose  of  registration  under  sect  15. 
The  defendants  however,  relying  on  the  provisions  of 
sect  16,  refused  to  register  the  transfer,  on  the  ground 
that  John  Hubbersty,  the  transferor,  had  not  paid  the 
calls  due  upon  the  original  25L  shares  held  by  him. 

The  Acts  creating  the  preference  shares  and  the  stock 
were  to  be  taken  as  part  of  the  case. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  transferee  was  entitled  to  have  the  transfer 
registered. 

MelHih  {Quam  with  him),  for  the  plaintiff. — ^First 
The  Company  cannot  refuse  to  register  a  transfer  of  pre- 
'  ference  stock  because  the  owner  of  it  holds  shares  on 
which  calls  have  been  made  and  not  paid  by  him.  Pre- 
ference stock  and  shares  are  separate  and  distinct 
Sect.  14  of  stat.  8  &  9  Vict  c.  16.,  which  is  the  first  of 
a  series  of  clauses  relating  to  ^*  the  transfer  or  trans- 
mission of  shares,'^  enacts  that,  subject  to  the  regulations 
therein  or  in  the  special  Act,  every  shareholder  may 
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idl  and  transfer  his  shares  or  his  stock ;   thereby  dis-      [1806.1 
tingaiahixig  between  shares  and  stocky  and  treating  them    hubbwwtt" 
IS  aeparate  things.     Sect.  16  provides  for  the  registration  ^^^  ^' 
of  deeds  of  transfer.    Sect  16  enacts:  ''No  share-         ^e* 

Bailwij 

liolder  shall  be  entitled  to  transfer  any  share,  after  any  Company. 
on  shall  have  been  made  in  respect  thereof,  nntil  he 
ihaU  have  paid  snch  call,  nor  nntil  he  shall  have  paid  all 
calls  for  the  time  being  dneon  every  share  held  by  him.'' 
Tbt  first  branch  of  this  section  applies  only- to  shares  on 
which  a  call  has  been  made;  it  cannot  apply  to  stock, 
fiff  it  is  impossible  that  any  call  can  be  due  in  respect 
of  stock;  and  the  second  applies  to  the  same  subject- 
matter  as  the  first  It  might  be  contended  that  the 
leoond  branch  does  not  apply  to  a  different  class  or  de- 
icriptian  of  shares  firom  that  to  whidi  the  shares  to  be 
trusferred  belong :  bnt  at  any  rate  the  section  does 
sot  apply  to  stock.  The  object  of  the  section  ia,  that  if  a 
man  holds  a  certain  number  of  a  particular  set  of  shares 
OQ  which  a  call  has  been  made,  he  shall  not,  by  paying 
the  call  on  some  of  them,  be  able  to  transfer  those :  if 
he  holds  two  sets  of  shares,  one  of  which  is  unincum- 
hered  with  an  unpaid  call,  the  section  does  not  restrain 
him  firom  transferring  that.  Sect.  61,  which  gives 
ftis  power  of  converting  or  consolidating  shares  into 
stock,  confines  it  to  shares  "  in  respect  whereof  the  whole 
money  subscribed  shall  have  been  paid  up.''  By  sect 
62,  after  the  conversion  or  consolidation,  all  the  provisions 
whidi  require  or  imply  that  the  capital  of  the  Company 
shall  be  divided  into  shares  and  disting^uished  by  numbers 
shall,  as  to  so  much  of  the  capital  as  has  been  converted 
or  consolidated,  cease,  '*  and  the  several  holders  of  such 
stock  may  thenceforth  transfer  their  respective  interests 
I,  or  any  parts  of  such  interests,  in  the  same  man- 
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[1866.]      ner  and  subject  to  the  same  regulations  and  provisions 
HuBBSRSTT    ^  ^'  according  to  which  any  shares  in  the  capital  of  the 
MAsoHiESTKa,    ^™P*"*y  might  be  transferred  under  the  provisions  of 
^^-  this  or  the  special  Act'*     But  these  words  do  not  incor- 

Companj,  porate  sect.  16  and  make  it  apply  to  the  transfer  of 
stock ;  they  only  require  that  the  transfer  of  stock  shall 
be  made  with  the  same  formalities  as  the  transfer  of 
shares;  viz.,  by  deed  and  registration  which  are  pre- 
scribed in  sects.  14  and  15.  [Lush  J.  Sect.  18  makes 
provision  for  the  transmission  of  shares  in  case  of  death, 
bankruptcy,  insolvency  or  marriage ;  there  is  no  section 
expressly  providing  for  the  transmission  of  stock  in  such 
cases ;  it  would  seem  that  either  stock  must  be  included 
under  the  word  shares  in  sect  18,  or  transmission  must 
be  implied  imder  the  word  transfer  in  sect.  62.  Mellar  J% 
Sect.  63  requires  a  register  of  the  holders  of  stock  distinct 
firom  the  raster  of  shareholders.]  The  difference  is,  that 
shares  are  specific  and  numbered ;  stock  is  not  so,  and 
may  be  sold  in  fractional  amounts. 

Secondly.  The  Company  cannot  refuse  to  register 
the  transfer  of  shares  on  account  of  a  call  unpaid,  when 
they  have  omitted  the  name  of  the  holder  in  respect  of 
those  shares  from  the  register.  [He  referred  to  sects.  6, 
8,  9.]  [Lush  J.  The  shares  were  not  declared  to  be 
forfeited ;  therefore  he  might  chiim  to  have  his  name 
restored  on  the  roister.] 

Manisiy  {J.  A,  Russell  with  him),  for  the  defendants. 
— First.  A  holder  of  stock  is  a  holder  of  a  share  in  the 
capital  of  the  Company,  and  is  in  the  same  position  for 
the  purposes  of  voting  at  the  meetings  of  the  Company, 
and  with  r^ard  to  transfer,  transmission,  and  the  conse- 
quences of  not  having  paid  calls,  as  a  bolder  of  shares. 
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By  sect  6  of  stat.  8  &  9  Vict,  c,  16.,  the  capital  of  the  [1866.] 

Company  is  to  be  divided    into  shares   numbered    in  ^^^^ 

arithmetical  progression^  beginning  with  number  one;  ^- 

and  every  share  is  to  be  distinguished  by  its  appropriate  &c. 

Railway 

number.      And  by  sect.  57  the  capital  raised  by  the      Companj. 
creation  of  new  shares  is  to  be  considered  as  part  of  the 
general  capital,  and  subject  to  the  same  provisions,  with 
reference  to  the  payment  of  calls  and  forfeiture  of  shares 
on  nonpayment  and  otherwise,  as  if  it  had  been  part  of 
die  original  capital^  so  that  the  capital,  though  repre- 
sented by  a  variety  of  shares,  is  one  entire  things  and 
there  is  one  body  of  shareholders   having  a  common 
interest.     The  object  of  the  prohibition  in  sect  16  is  to 
give  the  Company  an  additional  security  for  unpaid  calls 
by  a  restriction  on  the  transfer,  not  only  of  the  shares 
on  which  the  caH  has  been  made,  but  of  all  the  property 
the  holder  of  the  shares  has  in  the  Company.     ILush  J. 
Suppose  a  person  holds  two  different  sets  of  shares,  and 
t  call  is  made  on  both,  and  the  call  on  one  is  due  and 
laid,  and  on  the  other  not  due,  may  not  he  transfer  those 
on  which  the  call  has  been  paid  ?]    No :  the  disability  of 
the  shareholder  to  transfer  created  by  sect.  16  is  **  until 
he  shall  have  paid  all  calls  for  the  time  due  on  every 
share  held  by  him."     If  these  shares  had  not  been  con- 
ferted  into  stock  they  could  not  have  been  transferred 
until  the  calls  on  the  25/1  shares  had  been  paid.     If  the 
present  case  is  not  within  the  words  of  sect.  1 6  it  is 
brought  within  it  by  sect  62.     \Mellor  J.     The  Legis- 
litore  may  have  intended  to  give  an  advantage  to  the 
holders  of  stock  by  separating  it  from  some  of  the  inci- 
dents of  shares.]     That  does  not  appear  to  have  been 
the  view  of  the  Legislature,  for  by  sect  62  they  make 
shares  converted   or    consolidated    into    stock    under 
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[1866.]      *^<^  61  transferable  ''  in  tke  same  manner  and  subject 

HoBBBBSTT    ^  ^^^  sauie  regulations  and  provisions  as  or  according 

liMioHBsm,  *^  ^bich"  shares  may  be  transferred.     These  r^ulations 

j^*^        and  provisions  are  contained  in  sects.  14 — 20;  and  the 

Company,     prohibition  or  restriction  in  sect.  16  is  such  a  provision. 

[MeUar  J.     That  section  refers  to  two  sets  of  shares — 

shares  on  which  a  call  has  been  made  and  shares  on 

which  calls  are  due.     Lush  J.     Shares  on  which  lio 

call  has  ever  been  made  are  not  within  the  section.] 

The  section  does  not  mention  two  sets  of  shares ;   the 

latter  branch  of  it  requires  that  ''all  calls"  shall  be 

paid. 

Secondly.  The  name  of  the  transferor  was  on  the 
r^;ister  when  the  calls  were  made^  and  his  name  has 
never  been  erased  from  that  register.  By  sect  12  the 
certificate  is  evidence  of  proprietorship  of  shares. 

MeWsh,  in  reply. — The  only  difficulty  arises  finom 
those  sections  which  contemplate  the  creation  of  new 
shares  on  the  raising  of  additional  capital:  sects.  56-68.. 
But  the  whole  capital  is  to  be  paid  pari  passu;  the 
directors  cannot,  under  sect  21^  make  a  call  on  a  section 
only  of  the  shares. 

Mellob  J.  I  am  of  opinion  that  the  transfer  of 
these  shares  ought  to  be  registered ;  that  it  is  a  valid 
transfer,  and  that  there  is  no  restriction  on  the  right 
of  the  shareholder  to  transfer  them.  It  is  not  however 
easy  to  arrive  at  a  satisfsu^ry  conclusion  without  a  very 
careful  consideration  of  the  sections  of  stat  8  &  9  Vict. 
c  16.  There  is  some  embarrassment  in  the  distinction 
which  was  urged  between  shares  paid  up  and  converted 
into  stock  and  shares  not  so  converted;  but  on  the 
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mam  point  it  appears  to  me  that,  according  to  the  true      [1866.] 

meaning  of  the  sections^  there  is  no  restriction  on  the    hubbebstt' 

trmsfer  oi  shares  the  amount  of  which  has  been  paid  ^^  ^' 

uf,  and  therefore^  a  fortiori^  no  restriction  on  the  transfer      ^^ 

of  consolidated  stock*  There  are  no  words  in  the  statute     Gompsiix. 

to  prevent  that  transfer^  except  the  express  prohibition 

in  the  16th  section,  which  enacts,  '^No  shareholder 

shall  be  entitled  to  transfer  any  share,  after  any  call 

shall  have  been  made  in  respect  thereof,  until  he  shall 

have  paid  such  call,''  that  is  the  call  made  in  respect 

thereof  ''nor  until  he  shall  have  paid  all  calls  for  the 

time  being  due  on  every  share  held  by  him.''  According 

to  the  literal  meaning  of  these  words,  a  shareholder 

having  shares  liable  to  calls,  and  on  which  a  call  has 

been  made,,  cannot  transfer  them  without  paying  that 

call,  nor,  if  he  has  other  shares  on  which  calls  are  in 

tirear,  until  he  has  paid  those  calls  also.    Mr.  Manisty 

argued  that  it  was  intended  by  the  Legislature  that  the 

Company  should  retain,  as  a  security  for  calls  on  a 

diareholder,  any  shares  he  may  hold  on  which  calls 

have  been  paid  up  or  which  have  been  converted  into 

stock.     But  I  can  find  no  words  in  the  statute  which 

indicate  any  such  intention.     There  is  nothing  to  shew 

that  the  Company  retain  any  other  than  a  personal 

security  against  the  shareholder:  they  may  bring  an 

action  against  him  for  the  call  or  forfeit  his  shares, 

and  I  think  it  would  be  unreasonable  to  enlarge  the 

words  of  sect.  16  so  as  to  impose  on  a  person  who  holds 

consolidated  shares  or  stock,  as  well  as  shares  liable  to 

calls,  and  on  whidi  calls  have  been  made,  a  restriction 

that  he  shall  not  be  allowed  to  transfer  the  consolidated 

shares  or  stock  until  every  liability  in  respect  of  other 

shares  has  been  discharged. 
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[1866.]  Sheb  J.     The  person  who  transferred  the  preference 

HuBBEBSTT    stock  to  the  plaintijQT  had  not  paid  his  calls  upon  original 

Maxohebter,  shares  held  by  him,  and  in  respect  of  which  the  pre- 

•>  ^^  ference  stock  had  been  allotted :  and  it  has  been  con- 

Railway  ' 

Company,  tended,  on  behalf  of  the  defendants,  that  under  the 
1 6th  and  62nd  sections  of  stat.  8  &  9  Vict.  c.  16.  the 
defendants  are  not  bound  to  transfer  the  preference 
stock  until  the  former  holder  of  it  has  paid  up  all  his 
calls.  If  there  be  any  ground  for  that  contention,  it 
must  rest  on  the  language  of  the  62nd  section,  which 
after  providing  for  the  conversion  or  consolidation  of 
shares,  proceeds :  "  the  several  holders  of  such  stock 
may  thenceforth  transfer  their  respective  interests 
therein,  or  any  parts  of  such  interests,  in  the  same 
manner  and  subject  to  the  same  regulations  and  pro- 
visions as  or  according  to  which  any  shares  in  the 
capital  of  the  Company  might  be  transfened  under  the 
provisions  of  this  or  the  special  Act.''  It  was  contended 
by  Mr.  Manisty^  and  at  first  I  inclined  to  that  view, 
that  those  words  incorporated  the  restrictions  of  the 
16th  section,  and  therefore  the  holder  of  preference 
stock,  in  respect  of  which  from  the  fact  of  its  being 
stock  all  calls  must  have  been  paid,  could  not  transfer 
it  until  be  had  paid  calls  due  on  shares  whiqh  had  not 
been  consolidated.  But  on  further  consideration  I  think 
that  is  not  the  true  construction.  The  16th  section  is 
a  restriction  on  the  provisions  of  the  14th,  which 
provides  for  the  transfer  of  shares,  and  enacts  that, 
subject  to  the  regulations  in  that  or  the  special  Act 
contained,  every  shareholder  may  sell  and  transfer  his 
shares  or  bis  stock  according  to  the  form  therein 
prescribed.  That  provision,  taken  in  conjunction  with 
the  16th  section,  evidently  relates  to  the  transfer  of 
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shares  in  respect  of  which  all  calls  have  been  paid ;  and      [1866.] 


upon  the  sancie  footing  with  such  shares  as  to  transfer    Hubberstt 
is  placed^  by  the  reference  in  the  62nd  section^  the  Mancbestsb, 
interest  of  a  shareholder  in  the  capital  stock  of  the       Railway 
Company  into  which  shares    have  been  converted  or      Company. 
consolidated  under  sect.  61.      The  restriction  in  the 
16th  section  clearly  applies  only  to  shares  in  respect  of 
which  a  call  has  been  made,  and  shares  in  respect  of 
vhich  there  has  been  a  default'  in  not  paying  calls  which 
had  become  due :  it  has  no  reference  to  shares  which 
are  firee  from  that  objection  to  their  transfer,  and  does 
not  include  stock.     The  provision  in  the  62nd  section, 
that  the  holders  of  stock  may  transfer  their  interests 
therein  ''in  the  same  manner  and  subject  to  the  same 
regulations  and  provisions  as  or  according  to  which  any 
shares  in  the  capital  of  the  Company  might  be  trans- 
ferred under  the  provisions  of  this  or  the  special  Act»'' 
applies  only  to  the  formal  provisions  for  the  transfer 
and  authentication  of  the  transfer  of  shares,  and  does 
not  introduce  the  exceptional  provisions  of  the  16th 
section,  in  respect  of  a  call  having  been  made  and  being 
due  in  respect  of  shares  the  property  of  the  person  who 
desires  to  transfer  his  stock.     Therefore,  our  judgment 
ought  to  be  for  the  plaintiff,  and  the  Company  must 
register  the  transfer  of  these  shares. 

Lush  J.  The  view  which  I  take  of  this  case  renders 
it  unnecessary  for  me  to  express  an  opinion  whether 
stock  is  subject  to  the  same  restrictions  as  unpaid 
shares,  because  I  am  of  opinion  that  if  these  shares 
had  not  been  converted  into  stock,  still  the  16th  section 
of  stat.  8  &  9  FicL  c,  16.  would  not  have  prohibited  the 
transfer  of  paid  up  shares.  That  section  appears  to  me 

VOL.   VII.  F  B.  &  s.     * 
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[1866.]  to  refer  entirely  to  shares  subject  to  or  incumbered 
HUBBEB8TT  ^th  a  pending  liability  to  calls.  The  first  branch 
Hahohbstkb,  ^'  '*^^  shareholder  shall  be  entitled  to  transfer  any 
j^^  share  after  any  call  shall  have  been  made  in  respect 
Company,  thereof,  until  he  shall  have  paid  such  call''  If  the 
enactment  had  stopped  there,  it  is  clear  that  it  could 
not  have  applied  to  shares  in  respect  of  which 
no  call  had  been  made  or  shares  not  subject  to 
calls.  And  the  second  bhmch  does  not  in  my  opinion 
apply  except  to  cases  within  the  first  branch ;  so  that  a 
person  holding  a  share  encumbered  with  a  pending  call 
shall  not  transfer  it  until  he  has  paid  that  call,  ^^  nor 
until  he  shall  have  paid  all  calls  for  the  time  being  due 
on  every  share  held  by  him.^'  The  subject  of  the  enact- 
ment is  a  share  subject  to  a  call,  and  if  a  case  is  not 
within  the  purview  of  the  section  neither  branch  can 
apply  to  it.  Therefore  I  am  of  opinion  that  when 
a  person  is  the  holder  of  two  classes  of  shares  and  no 
call  has  been  made  in  respect  of  one  class  but  a 
call  has  been  made  in  respect  of  the  other,  he  may 
transfer  the  shares  of  the  first  class  without  paying  the 
calls  due  upon  the  second ;  and  whether  they  have  been 
fully  paid  up  makes  no  difference,  because  that  case  is 
not  the  subject  of  the  enactment.  But  if  a  person  holds 
100  shares  of  one  class,  and  a  call  has  been  made  on  all 
of  that  cliass,  as  it  must  be  if  made  on  any,  he  cannot 
liberate  any  of  those  shares  without  paying  the  call  on 
all  of  them  and  all  calls  in  arrear  in  respect  of  shares  of 
that  class.r  We  ought  to  be  careful  not  to  construe  the 
words  of  this  enactment  so  as  to  restrict  the  n^otiability 
of  shares,  and  hold  any  case  to  be  within  it  which  is  not 

plainly  within  its  language. 

Judgment  for  the  plaintiff  (a). 

(a)  Error  has  been  brought  in  this  case. 
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[1866.] 


Eliza  Reynolds  against  Bowley  and  another.  \Friday, 

Ifavember 

16tlL] 


The  iMuikrapt  and  the  plaintifl^  his  sister,  occapied  a  di^iij  farm  and 
carried  on  the  business  of  a  oowkeeper ;  the  stock  on  the  farm  was  paid    Bankrupt 
for  bj  them  in  equal  shares,  but  tne  business  was  to  be  carried  on  in   Law  Cm^ 
the  name  of  the  bankrupt.    The  bankrupt  bought  and  sold  the  stock    solidation  Jet, 
from  time  to  time  for  the  benefit  of  himself  and^e  plaintiff:  the  house-    1849,  12  4"  13 
hold  and  £uin  expenses  were  paid  for  out  of  the  profits  of  the  business.    Vict.  e.  106. 
A  partnership  account  was  kept  between  the  bankrupt  and  the  plaintiff;   <.  125. 
thej  had  no  joint  banking  account:  the  bankrupt  was  rated  to  the  relief   Order  gnd 
of  the  poor,  sc. ;  all  receipts  for  rates  and  taxes  were  given,  all  business    disposition 
transactions  were  conducted,  all  debts  in  respect  of  the  farming  business   of  bankrupt, 
were  contracted,  and  SkU  sales  and  purchases  were  made  in  his  name  ontv.    Apparent 
The  plaintiff  deroted  her  whole  time  and  labour  in  assisting  the  bank-   owner, 
mpt  u  the  management  of  the  joint  business,  but  it  was  not  generally    Dormant 
known  that  she  was  a  partner.     The  Court  having  power  to  draw  partner, 
inferences  of  fiict :  Held, 

1.  That  the  plaintiff  had  allowed  the  bankrupt  to  appear  as  sole  owner 
of  the  business. 

2.  That  the  goods  of  the  partnership  were  in  the  order  and  disposition 
of  the  bankrupt  by  consent  and  permission  of  the  true  owner,  within 
The  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Fict.  c.  106.  s.  125. 


THHIS  was  an  action  to  recover  200/.,  being  the  agreed 
moiety  of  the  proceeds  of  goods  sold  by  the  defen- 
dants; and  by  consent  the  following  case  was  stated 
without  pleadings. 

The  plaintijQT  was  the  sister  of  T.  H.  Reynolds,  of  the 
Marsh  Farm,  in  the  parish  of  Swindon,  in  the  county  of 
Wilts,  cowkeeper,  who  was  adjudged  bankrupt  on  the 
dth  December,  1864.  The  defendants  were  creditors' 
assignees  appointed  under  the  bankruptcy. 

In  April,  1861,  J.  Reynolds,  the  father  of  the  bank- 
rapt  and  of  the  plaintiff,  then  occupying  the  farm  which 
was  a  dairy  farm,  and  carrying  on  the  business  of 
a  oowkeeper  thcure,  gave  up  possession  of  the  farm  to 
the  bankrupt  and  the  plaintiff  and  sold  the  stock  on  the 

F  2 
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[1866.]      ftLrm  to  them  at  a  valuation  for  6502.  and  the  bankrupt 

Beynolds      P^^  ^  •'•  ^^^^^^^  ^^^'y  ^^^  ^^  plairitiflf  paid  him  50/., 

^  "'  part  of  the  valuation^  and  each  of  them  made  and  gave 

to  him  a  promissory  note  for  275/.  payable  with  interest 

for  the  balance.    The  promissory  note  was  as  follows : — 

"  Marsh  Farm,  Swindon. 
"  275/.  «  5th  April,  1861. 

'^  On  demand  I  promise  to  pay  Mr.  John  Reynolds 
or  his  executors  275/.,  and  5^  per  cent,  interest  per 

annum. 

*'  Eliza  Reynolds. 

<'  Six  months  notice  to  be  given  before  demand.^ 


a 


Immediately  upon  the  completion  of  the  purchase  of 
the  stock  the  bankrupt  and  the  plaintiff  entered  into 
the  following  agreement : — 

"  This  is  to  certify  that  we  the  undersigned  T.  H. 
Reynolds  and  Eliza  Reynolds  agree  to  commence  busi- 
ness at  the  Marsh  Farm  from  Old  Lady  Day,  1861, 
taking  to  all  the  farm  stock  from  our  father  Mr.  John 
Reynolds  for  the  sum  of  650/.  and  agree  to  carry  on  the 
business  with  an  equal  share  of  all  the  farm  profits, 
each  paying  an  equal  sum  of  325/.  each  for  the  farming 
stock  and  an  equal  share  of  all  farm  expenses.  The 
household  furniture  all  belonging  to  T.  H,  Reynolds 
except  the  furniture  in  Eliza  Reynolds*^  bedroom  which 
is  her  own  property.  We  also  agree  to  take  the  Marsh 
Farm  of  A.  L.  Goddard  Esq.  on  a  fourteen  years 
lease,  and,  in  case  of  the  death  of  T.  H.  Reynolds,  Eliza 
Reynolds  to  retain  her  interest  or  share  in  the  said 
lease  except  in  the  case  of  the  marriage  of  the  said 
Eliza  Reynolds ;  in  that  case  Eliza  Reynolds  agrees  to 
withdraw  from  partnership  in  the  farm  altogether  on 
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receiving  the  half  amount  of  money  due  from  the  farm      [1866.] 
to  her  by  T.  H.  Reynolds.    Eliza  Reynolds  agrees  to  be     -BxtviowB 
a  sleeping  partner,  the  business  to  be  conducted  and      ^  ^- 
carried  on  in  the  name  of  T.  H.  Reynolds.    In  case  of 
a  marriage  of  Eliza  Reynolds  a  valuation  of  the  farm 
eflbts  to  take  place  at  the  Old  Lady  Day  following 
such  marriage^  and  a  twelve  months  notice  to  be  given 
for  paying  off  Eliza  Reynolds's  share  in  the  farm  stock 
and  dSects;  all  farm  receipts  and  expenses  and  all  sums 
of  money  drawn  out  of  the  business  to  be  entered  in 
the  farm  book  kept  for  the  purpose. 
^'Witness  fF.  Reynolds.'*    (Signed)  '•  T.  If.  Reynolds. 

'' Eliza  Reynolds:' 
In  pursuance  of  this  agreement  both  the  bankrupt 
and  the  plaintiff  continued  from  the  date  thereof  to 
reside  upon  the  4arm  and  carried  on  the  business  of 
oowkeepers  until  November,  1864  A  lease  of  the  farm 
for  fourteen  years  was  granted  to  the  bankrupt  alone 
on  the  6th  of  July,  1861.  The  plaintiff  and  the  bank- 
rupt both  resided  in  the  farmhouse  and  the  business 
vas  carried  on  according  to  the  terms  of  the  agree- 
ment, and  under  and  by  virtue  thereof  the  bankrupt 
bought  and  sold  the  stock  from  time  to  time  for  the 
mutual  benefit  of  himself  and  the  plaintiff.  The  house- 
liold  and  farm  expenses  were  paid  out  of  the  profits.  The 
interest  due  on  the  promissory  notes  respectively  was 
also  paid  out  of  the  profits.  The  bankrupt  and  the 
idaintiff  drew  equally  on  account  of  their  share  of  the 
profits,  and  in  April,  1864^  the  bankrupt  gave  the 
plaintiff  his  promissory  note  for  100/.  as  her  share  of 
the  profits  at  that  time.  A  partnership  account  book 
was  kept  between  the  bankrupt  and  the  plain  tiff;  •  at  the 
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[1866.]      oommencemcnt  of  which  was  written  the  following  Agtee* 

BsTiroLM     nicnt  or  memorandum  in  writing  :— 

BowLBT.  "  "^^  "  ^  certify  that  we  the  undersigned  Thama» 

Bazett  and  Eliza  Reynolds  commence  bnsineas  at  the 
Marsh  Farm  £rom  Old  Lady  Day,  taking  to  all  fann 
fitock  from  our  father  Mr.  John  Reynolds  for  the  sum  of 
650/.,  and  agree  to  carry  on  the  business  with  an  equal 
share  of  all  the  farm  profits,  each  paying  equal  sum  of 
825/.  each  for  the  farm  stock  not  including  household 
furniture  which  will  all  belong  to  T.  H,  Reynolds  except 
the  furniture  in  Eliza  Reynolds^B  bedroom  which  will  be 
her  own  private  property.  We  also  agree  to  take  the 
farm  of  A.  L.  Goddard  Esq.  on  a  fourteen  years  lease,  and 
in  the  case  of  death  of  either  party  the  half  advantage 
of  lease  to  accrue  to  the  survivor.  All  monies  drawn 
out  from  the  business  for  private  uses  to  be  entered  in 
this  book  each  party  always  drawing  equal.  All  labour 
and  farm  expenses  to  be  entered  in  this  book  and  all 
monies  received  to  be  entered. 
*'  Witness  J.  Reynolds.''     (Signed)  '*  T.  H.  Reynolds. 

''  Eliza  Reynolds." 
They  had  no  joint  banking  account.  The  bankrupt 
had  a  separate  banking  account,  but  it  was  his  private 
banking  account  and  had  no  direct  reference  to  the 
farm  or  stock,  or  profits  or  expenses  thereof,  and  the 
bankrupt  alone  during  the  time  he  and  the  plaintiff 
resided  on  the  farm  was  rated  to  the  relief  of  the  poor, 
&c. ;  and  all  receipts  for  rates  and  taxes  of  all  descrip- 
tions were  given  in  the  bankrupt's  name,  and  the 
plaintiff's  name  never  appeared  in  the  business  save  in 
the  partnership  book.  All  business  transactions  were 
conducted  solely  in  the  bankrupt's  name,  and  all  debts 


XXX.  VICTORIA.]  71 


in  respect  of  the  fiuming  business  were  contracted  solely      [1866.] 

in  his  name.     All  sales  and  purchases  were  made  in     bbtmolds 

the  bankrupt's  name  only.     All  this  was  done  with      bowlxt 

the  plaintiff*8  consent  and   permission^  nor   did   the 

phuntiff  interfere  in  any  way  in  the  management  of  the 

business^  or  in  any  sales  or  purchases^  but  the  plaintiff 

who  resided  with  the  bankrupt  devoted  her  whole  time 

•nd  labour  in  assistmg  him  in  the  management  of  their 

joint  business  in  which^  although  known  to  the  plaintiff's 

relatives  and  friends  and  to  some  of  the  tradesmen  of 

Swindon,  it  was  not  generally  known  in  business  that 

she   was    a    partner.    The    plaintiff    and    the    bank- 

mpt  were  however  in  the  habit  of  drawing  equally  on 

sooonnt  of  their  share  of  the  profits^  and  the  moneys  so 

drawn  by  them  were  entered  in  the  partnership  book  of 

account  headed  or  entitled  as  the  Marsh  Farm  Accounts, 

as  also  the  rent  paid  to  the  landlord  and  all  payments 

for  rates  and  taxes  of  every  description,  and  all  sums  of 

money  or  bills  paid  by  the  plaintiff  and  the  bankrupt  to 

the  different  tradesmen  for  goods  supplied  to  them ;  the 

amounts  or  respective  moieties  of  each  of  them  the 

plaintiff   and    bankrupt    respectively,  in  discharge  of 

snch  bills,  being    set  out  separately  in  the  book  of 

account. 

On  the  16th  November^  1864,  the  bankrupt  being 
embarrassed  on  account  of  biUs  accepted  by  him  for  a 
brother,  absconded,  and  then  committed  an  act  of  bank- 
ruptcy of  which  the  plaintiff  then  had  notice.  The 
plaintiff  remained  in  the  farmhouse  and  continued  to 
sell  the  milk  and  other  produce  of  the  farm  until  the 
seizure  after  mentioned. 

On  the  9th  November,  1864,  T.  H.  Reijnolds  was  adju 
dicated  bankrupt  upon  that  act  of  bankruptcy,   and 
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[1866.]  ^^^  defendants  were  appointed  creditors'  assignees.  The 
BsTNoiDs  messenger  of  the  Court  of  Bankruptcy,  under  the  usual 
BowLKT.  warrant,  on  the  9th  of  December  seioed  and  took  pos- 
session of  the  stock  upon  the  farm  on  behalf  of  the 
assignees. 

On  the  10th  December  notice  was  given  to  the 
assignees  that  the  plaintiff  claimed  an  interest  in  the 
stock. 

In  January,  1865,  the  defendants  under  order  of  the 
Court  of  Bankruptcy  sold  the  whole  of  the  stock,  and 
this  action  was  brought  to  recover  a  moiety  of  the 
proceeds  of  the  same.  The  stock  so  seized  and  sold 
was  either  stock  which  had  been  purchased  from  the 
&ther  of  the  bankrupt  or  which  had  been  purchased 
with  money  arising  from  the  sale  of  the  stock  so  pur- 
chased from  him  or  out  of  the  profits  made  in  and  by 
carrying  on  the  business. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  one  half  of  the 
proceeds  of  the  sale;  and  in  order  to  determine  that 
point  the  Court  were  to  be  at  liberty  to  draw  all  such 
conclusions  of  facts  as  a  jury  might  properly  draw^  if 
the  facts  stated  had  been  proved  before  them. 

By  The  Bankrupt  Law  Consolidation  Act,  1849, 
12  &  13  Vict  c.  106.  s.  125.,  "If  any  bankrupt  at  the 
time  he  becomes  bankrupt  shall,  by  the  consent  and 
permission  of  the  true  owner  thereof,  have  in  his  posses- 
sion, order,  or  disposition  any  goods  or  chattels  whereof 
he  was  reputed  owner,  or  whereof  he  had  taken  upon 
him  the  sale,  alteration,  or  disposition  as  owner,  the 
Court  shall  have  power  to  order  the  same  to  be  sold 
and  disposed  of  for  the  benefit  of  the  creditors  xmder 
the  bankruptcy." 
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The  case  was  argued  November  13th  and  16th,  and      ri866 1 
jodgment  given  on  the  latter  day. 


Maenamara,  for  the  phiintiff. — The  question  is,  whe* 
ther  ike  interest  of  the  plaintiff  in  the  farming  stock 
passed  to  the  assignees  of  the  bankrupt  as  being  in  his 
possession,  order,  or  disposition  as  reputed  owner,  with 
the  consent  of  the  plaintiff,  the  true  owner,  within 
8tat  12  &  18  Viet.  c.  106.  s.  125. 

First.  The  present  is  not  the  case  of  a  dormant 
partner  residing  at  a  distance.  The  plaintiff  was  in 
joint  possession  of  the  farming  stock  with  her  brother. 
[Cockbum  C.  J.  But  she  allowed  him  to  use  the  whole 
u  his  own :  he  did  all  the  acts  which  a  tenant  of  the 
fium  does :  he  made  all  the  purchases  and  all  the  sales, 
and  received  all  the  money.  No  person  acquainted 
with  the  facts  here  would  doubt  that  he  was  the  farmer. 
The  plaintiff  was  on  the  farm  as  his  servant  and 
assistant,  subject  to  this,  that  he  was  to  give  her  certain 
profits.] 

Secondly.  The  inclination  of  theCJourtsin  recent  times 
has  been  not  to  extend  the  operation  of  this  enactment 
of  the  bankrupt  law ;  they  have  been  unwilling  to  allow 
the  debts  of  one  man  to  be  paid  by  the  property  of 
another ;  and  the  change  in  the  usages  of  trade,  and 
the  grounds  on  which  credit  is  given  in  the  mercantile 
community  justify  a  change  in  the  construction  of  this 
clause,  and  affect  the  question  of  fact  whether  the  bank- 
rapt  was  reputed  owner  of  the  goods  under  circumstances 
to  enable  him  to  obtain  false  credit  by  the  possession  of 
them.  The  preamble  to  sect.  11,  the  corresponding  clause 
of  Stat.  21  Jac,  1.  c.  19.,  is,  "And  for  that  it  often  falls 
out  that  many  persons,  before  they  become  bankrupts^  do 
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[1866.]      convey  their  goods  to  other  men  upon  good  considera* 

Kbtkoldb     ^^^f  y®*  ®^^  ^®  ^^P  *^®  same,  and  are  the  reputed 
-Q  ^'  owners  thereoi^  and  dispose  the  same  as  their  own.'' 

This  shews  that  the  enactment,  when  first  introduced, 
was  meant  to  apply  where  persons  by  secret  convey- 
ances passed  the  property  in  their  goods.  At  the  pre- 
sent day  a  trader  does  not  obtain  credit  by  the  possession 
and  apparent  ownership  of  other  persons'  goods,  but  on 
his  character  for  solvency  and  general  estimation  as  a 
merchant;  per  Parke  B.  in  Wldtfield  v.  Brand  {a)  and 
Belcher  v.  Bellamy  {b). 

The  first  case  on  the  question  of  partnership  is  Cold- 
well  V.  Gregory  (c) :  that  is  a  direct  authority  that 
Stat  21  Jac,  1.  c.  19.  «.  11.  does  not  apply  to  a  dormant 
partner ;  for  such  a  doctrine  would  sweep  away  the  joint 
property  of  all  the  partners  for  payment  of  the  separate 
debts  of  the  bankrupt  partners,  and  leave  the  solvent  part- 
ners liable  for  the  partnership  debts.  That  case  was  ques- 
tioned by  Lord  EUxm  in  Ex  -parte  Dyster  {d)  and  was 
departed  fix)m  and  overruled  in  Ex  parte  Enderby  re 
Gilpin  {e)  and  Smith  v.  Watson  (/).  But  in  Ex  parte, 
Enderby  re  Gilpin  {e),  after  the  dissolution  of  the  part- 
nership by  effluxion  of  time,  the  retiring  partner 
allowed  the  stock  and  ejQTects  of  the  partnership  to 
remain  in  the  possession  of  the  bankrupt  ^Lush  J.  The 
retiring  partner  was  as  much  owner  of  a  moiety  of  the 
property  after  the  expiration  of  the  partnership  as  before.] 
But  the  possession  was  not  according  to  the  then  exist- 
ing right  and  title  of  the  parties,  according  to  the  usage 
of  trade  and  course  of  business.    In  Smith  v.  Watson  (/) 

(a)  16  Af.  #  fT.  282.  285.  (6)  2  £»?«.  303. 309. 

(c)  1  I^e  119.  id)  2  Rose  256. 

(«)  2B.^a  389.  (f)  2  B,  J-  C.  401. 
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there  was  no  partnership)  bnt  only  an  agreement  for  a      [1866.] 
diriaion  of  profits  and  losSj  and  therefore  no   joint     hxtmolm" 
interest  in   the   goods.      [Cockbum  C   J.     In   that      bowlit. 
CMe  {a)  the  Judges  refer  to  the  continuing  interest 
•8  the  ground  of  their  decision.]    In  Ex  parte  Chuck  {b) 
the  partnership  continued  up  to  the  date  of  the  bank* 
mptcj  of  the  firm ;  and  therefore  it  was  not  a  case  of 
lepated  ownership.    Here  only  one  partner  of  the  firm 
was  bankrupt.    There  must  be  a  consent  of  the  true 
owner  to  the  possession  of  the  goods  by  the  other  as 
a{^MUient  owner ;  Load  v.  Green  {c),  Hudson  v*  Smith  (d), 
fotCoekbum  C.  J.  and  Blackburn  J. ;  and  there  cannot  be 
iQch  a  consent  unless  there  is  a  power  to  resume  posses- 
sion, which  the  plaintiff  had  not.    The  reasoning  on 
wludi  Caldwell  ▼.  Gregory  (e)  proceeded  is  in  accordance 
with  the  later  decisions  that  books  deposited  by  the 
owner  with  a  bookseller,   Whitfield  ▼.  Brand  (/),  and 
docks  belonging  to  a  customer  in  the  possession  of  a 
dodunaker,  Hamilton  v.  Bell  (y),  are  not  within  the 
dause.    In  that  latter  case  AMereon  B.  said,  p.  548 :  '^  A 
decision  which  is  unquestionable  in  one  century,  might 
not  be  applicable  to  a  case  imder  apparently  the  same 
Kt  of  circumstances  in  the  next  century,  owing  to  the 
dumge  which  has  in  the  meantime  taken  place  in  the 
dealings  of  mankind.    In  olden  times,  gentlemen  did 
not  job  their  carriages.    They  not  only  do  so  now,  but 
they  hare  their  own  coat  of  arms  upon  the  carriage. 
So^  again,  it  is  customary  in  the  north  of  England  for 
manufacturers  to  hire  machinery :''   and  this  is  adopted 

(a)  2B.fa  401.  (b)  8  Binff.  469. 

W  15  Af.  #  W,  216.  (rf)  6  ^.  ^  8.  431.  447.  450. 

(I)  I  Price  119.  (/)  16  Af.  #  W.  282. 

(g)  10  Eich.  545. 
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[1866.]  ^7  Pollock  C.  B.^  pp.  549-550.  Recent  l^slation  has 
RBTwoLDfl""  crowed personstoiuyestmoneyinmercimtileimdertalclxigs 
BowLEY  ^tliout  being  liable  as  partners ;  The  Companies  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  16.  s.  36.,  The 
Joint  Stock  Companies  Act,  1856,  19  &  20  Vict.  c.  47. 
8.  61.  [MeUor  J.  One  can  understand  why  assignees 
of  a  bankrupt  should  have  advantages  which  are  not 
given  to  an  execution  creditor.]  This  enactment  of  the 
bankrupt  law  is  penal ;  and  Lord  Bedesdale,  in  Joy  t. 
Campbell  (a),  gave  an  exposition  of  its  meaning  which  was 
adopted  by  Parke  B.  in  Load  y.  Green  (b)  and  Whitfield  v. 
Brand  (c),  and  by  Pollock  C.  B.  and  Parke  B.  in  HamU" 
ton  y.  Bell  (d).  In  that  last  case  Parke  B.  said :  ^*  I  have 
always  considered  that  the  best  exposition  of  the  mean- 
ing and  object  of  the  words,  '  in  his  order  and  disposi- 
tion with  consent  of  the  true  owner,^  is  that  which  ia 
given  by  Lord  Bedesdale  in  Joy  v.  Campbell  (a),  where^ 
in  commenting  upon  the  11  &  12  6r.  8.  c.  8.  s.  9.,  which 
contains  those  words,  he  said,  'That  clause  refers  to 
chattels  in  the  possession  of  the  bankrupt,  '^  in  his  order 
and  disposition  with  consent  of  the  true  owner ;''  that 
means,  where  the  possession,  order,  and  disposition  is  in 
a  person  who  is  not  the  owner,  to  whom  they  do  not 
properly  belong,  and  who  ought  not  to  have  them,  but 
whom  the  owner  permits  unconscientiously,  as  the 
Act  supposes,  to  have  such  order  and  dispositicHu 
The  object  was  to  prevent  deceit  by  a  trader  from  the 
visible  possession  of  a  property  to  which  he  was  not 
entitled ;  but  in  the  construction  of  the  Act,  the  nature 
of  the  possession  has  always  been  considered,  and  the 
words  have  been  construed  to  mean  possession  of  the 

(a)  1  8ch.  #  L.  328.  336.  (6)  16  M.  j-  W.  216.  222. 

(c)  16  M,  #  W.  282.  286.  (rf)  10  Exck.  545.  548.  551. 
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goods  of  another  with  the  consent  of  the  true  owner/  [1866.] 
This  clause  in  the  Bankrupt  Act  certainly  belongs  to  a  Bbtholds 
time  of  commerce  more  ancient  than  the  present ;  for,  Bowlkt. 
in  dealings  with  tradesmen,  the  creditor  does  not  now 
look  to  the  goods  themselves  so  much  as  to  the  general 
dsncter  of  his  debtor/'  There  is  nothing  uuconscien- 
tkmsor  improper  in  a  dormant  partner  allowing  the 
partnership  property  to  remain  in  the  hands  of  the  acting 
ptrtner.  {^Cockbum  C.  J.  Here  the  general  public 
were  kept  in  ignorance  of  the  real  position  of  these 
ptitiet  to  each  other.  The  doctrine  of  Lord  Redesdale 
mnst  be  understood  with  reference  to  the  case  then 
imder  consideration.]  Further,  the  nature  of  the  pos- 
aesBion  of  the  apparent  owner  is  to  be  regarded.  There- 
fare  goods  in  the  possession  of  a  person  as  trustee  or 
executor,  or  as  &ctor  with  a  power  of  sale,  becoming 
btnkmpt,  will  not  pass  to  the  assignees;  Mace  v. 
CadM  (a\  Winch  v.  Keeley  (6),  The  Earl  of  Shaftes- 
hay  ▼.  Bussett,  per  BayUy  J.  (e),  Whiffield  y.  Brand,  per 
Parke  B.  (i/).  In  Doria  and  Macrae  an  Bankruptcy, 
Pi411,  it  is  said,  ''There  is  no  reputed  ownership  in 
r^ard  to  a  dormant  partner." 

H.  James,  for  the  defendants.  —First.  There  was  no 
disclosure  of  the  joint  ownership  of  the  goods.  [^Cock- 
hwrn  C.  J.  The  bankrupt  did  everything  incidental  to  the 
sole  and  undivided  ownership  of  the  goods.  Lush  J. 
He  had  the  order  and  disposition  of  them.] 

Secondly.  The  order  and  disposition  clause  of  the 
Bankrupt  Acts  applies  to  a  dormant  or  secret  partner. 

(a)  Cotrp.  232.  233.  (6)  1  T,  E.  619. 

(c)  IB.4:C.  666.  672-3. 

(d)  16  M.  4-  W.  282.  284.  286. 
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[1886.]  Coldwell  v.  Oregory  (a),  in  which  the  contrary  was  held, 
Bbtholm     ^^^  he&a  overruled.    A  doubt  was  first  thrown  upon  it 

BowLBT.  ^y  ^^^^  Eldon  in  Ex  parte  Dyster  (i),  who,  however, 
declined  to  decide  the  point  without  legal  assistance ;  but 
there  is  no  trace  of  the  case  afterwards  either  in  the 
Court  of  Bankruptcy  or  in  a  Court  of  law.  In  Smith  v. 
WaUon  (c),  which  is  not  distiuguishable  from  the  present 
case,  it  was  expressly  said  by  Bayley  and  Best  J  J.  that 
Coldwell  "v.  Gregory  {a)  had  been  considered  and  over- 
ruled in  Ex  parte  Enderby  re  Gilpin  {d\  and  Best  J.  added, 
p.  412,  ''  Independently  of  that  authority  I  think  that 
the  decision  in  Coldwell  v.  Gregory  (a)  cannot  be  sup- 
ported without  repealing  the  statute^'  21  Jae.  1.  c.  19. 
s.  11.,  ''which  contains  no  exception  in  favour  of  secret 
partners.  I  cannot,  indeed,  readily  conceive  any  case 
more  completely  within  the  mischief  which  the  enact- 
ment was  intended  to  remedy.  For  if  a  secret  partner- 
ship could  be  set  up  as  an  answer  to  assignees  claiming 
property  which  had  been  left  in  the  order  and  disposition 
of  the  bankrupt,  as  apparent  owner;  enormous  debts, 
unconnected  with  the  partnership  business,  might  be 
contracted  upon  the  credit  gained  by  the  possession  of 
property,  when  a  person  wholly  unknown  to  the  creditors 
might  claim  to  the  exclusion  of  their  just  demands.'' 
In  Ex  parte  Enderby  re  Gilpin  {d)  the  partnership  had 
been  dissolved  by  effluxion  of  time  before  the  bankruptcy, 
and  it  might  have  been  argued  that  the  retiring  partner 
ought  to  have  withdrawn  his  goods  at  the  expiration  of 
the  partnership.  [Mellor  J.  There  may  be  this  distinc- 
tion. As  long  as  the  partnership  continues  one  partner 
may  have  no  means  of  getting  possession  of  the  partner- 

(fl)  1  Price  119.  .      {b)  2  Rou  256. 

{e)  2B,fC.  401.  406.  {d)2B.^  C,  389. 
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ship  property  except  by  suit  in  Chancery,  but  after  the  [1866.] 
partnership  ia  at  an  end  it  may  be  unconscientious,  in  the  betholds 
sense  in  which  that  word  is  used  by  Lord  Redesdak  in  bowlit 
Joy  V.  Camphell{a),  to  allow  the  goods  of  the  partnership 
to  remain  in  the  possession  of  one  partner.]  The  judg- 
XDCDt  in  Ex  parte  Enderby  re  Gilpin  applies  to  debts 
due  to  the  concern  as  well  as  to  goods  in  the  possession 
of  the  bankrupt  at  the  expiration  of  the  partnership. 
[Mettar  J.  If  a  partner  allows  partnership  debts  to 
remain  unpaid  without  notice  to  the  debtors  that  they 
had  become  the  sole  property  of  one,  they  are  in  the 
same  position^  as  goods,  though  in  Ex  parte  Sprague^ 
h  re  Brewster  (&),  7\mer  L.  J.  thought  that  on  the 
dissolution  of  a  partnership  there  was  a  distinction 
between  goods  and  debts  with  reference  to  the  question 
of  reputed  ownership.  Lush  J.  When  a  partner  retires 
the  debts  are  usually  handed  over  to  the  continuing 
partners]  In  Ex  parte  Chttck{c)  Tindal  C.  J.,  delivering 
the  opinion  of  himself  and  Littledale  J.,  referring  to  Ex 
parte  Efulerby  re  Gilpin,  said,  p.  472,  ''To  the  autho- 
rity of  that  case  we  certainly  subscribe.  In  that 
case,  indeed,  the  partnership  had  expired  by  e£9uxion 
of  time  before  the  commission  issued ;  in  the  present 
case  it  continues  up  to  the  date  of  the  commission; 
but  we  cannot  think  that  circumstance  makes  any 
difference  in  principle  between  the  two  cases/'  [Lush  J. 
Ex  parte  Chuck  was  decided  on  stat.  6  &•  4.  c.  16. 
«.  72.]  As  to  the  case  of  trustees  not  being  within  sect. 
125  of  stat  12  &  13  Vict.  c.  106.,  there  can  be  but  one 
owner  of   goods.     In  the  case  of  a  joint  ownership 

(a)  I  Sch.fL,  328.  336.  (b)  ^DeG.M.fO.  866. 871. 

(c)  8  Bing.  469. 
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[1866.1      ^^  property  there  is  a  power  to  take  it  into  joint  po&ses- 
Bbtnolds     ^^^*     L^^^  J-     Suppose  a  racehorse,  the  joint  pro- 
^*  perty  of  two  persons^  is  in  the  possession  of  one,  can  the 

other  take  it  out  of  his  possession?]  No ;  but  he  can 
make  it  known  to  the  world  that  he  is  joint  owner,  for 
instance,  by  insisting  that  if  entered  for  a  race  it  should 
be  entered  in  his  name.  It  is  said  that  the  clause  applies 
only  to  goods  of  which  the  owner  permits  another  person 
unconsdentiously  to  have  the  order  and  disposition ;  and 
the  dicta  of  Parke  S.  in  Hamilton  v.  Bell  {a),  approving 
the  judgment  of  Lord  Redesdale  in  Joy  v.  Campbell  {b)y  are 
cited  in  support  of  this  argument.  But  the  law  infers 
that  the  permission  was  unconscientious;  the  effect  being, 
to  defeat  the  object  of  the  statute,  which  was  to  prevent 
a  credit  being  obtained  by  the  possession  of  goods  which 
belong  to  another  person.  [He  referred  to  Cooper  y. 
Slade  (c),  per  Willes  J.,  on  the  meaning  of  the  word 
'*  corruptly  *'  in  The  Corrupt  Practices  Prevention  Act, 
1854, 17  &  18  Vict.  c.  102.] 

Macnamara,  in  reply. — Here  the  possession  of  the 
goods  by  the  bankrupt  was  rightful  by  reason  of  his 
interest  in  them,  and  he  could  not  be  rightfully  deprived 
of  it.  If  the  real  owner  does  all  he  can  to  obtain  pos- 
session of  the  goods  they  cease  to  remain  in  the  order 
and  disposition  of  the  bankrupt  with  his  consent ;  Bel' 
cher  V.  Bellamy  (d).  The  plaintiff  could  not  have  main- 
tained an  action  against  the  bankrupt  to  recover  the 
goods :  it  would  have  been  a  breach  of  the  whole  arrange- 
ment between  them.  There  must  be  a  real  owi^er  of 
the  goods  as  distinguished  from  the  apparent  owner; 

{a)  10  Exch.  545.  548.  {h)  I  Sch.  #  L.  328.  336. 

(c)  6  K  L.  a  746.  773.  (rf)  2  Exch.  303.  309. 
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Load  V.  Green  {a\  Belclier  v.  Bellamy  {b).     [^Lush  J.  In       [18C6.] 
Load  T.  Green  there  was  no  reputed  ownership.     Mel-     retkolds 
for  J.    And  no  joint  ownership.     Shee  J.     In  Kirkley       ^^J^ 
?.  Hodgson  (c),   referred    to  in  -Er  par^^  Enderby  re 
GUpm  {d),  where  the  original  owner  of  a  ship  mort- 
gaged three  fourth  shares  of  it  to  the  defendant,  who 
did  no  act  to  make  it  generally  known  or  notorious  to  the 
woiid  that  there  had  been  any  alteration  in  the  property, 
it  was  held  that  the  owner  having  become  bankrupt  was 
apparent  owner  of  the  shares  with  the  consent  of  the 
tme  owner;  and  therefore  stat  4  (?.  4  e.  41.  s.  44.  was 
passed,  which  enacted  that  if  the  mortgage  of  a  ship  or 
of  any  shares  thereof  were  registered,  the  case  should  be 
taken  out  of  the  operation  of  this  clause  of  the  bankrupt 
law;  and  this  clause  was  re-enacted  in  stat.  6  G.  4.  c.  110. 
1. 46.]     Here  the  plaintiff  and  the  bankrupt  were  jointly 
interested  from  the  beginning.-    In  the  cases  cited  on 
the  other  side  the  true  owner  was  once  sole  owner. 

CocKBURN  C.  J.  I  think  that  upon  the  construction 
of  stat  12  k  13  FicL  c.  106.  s.  125.,  our  judgment  must 
be  in  favour  of  the  defendants.  This  is  a  question  of  great 
difficulty,  and  there  is  much  to  be  urged  on  both  sides  in 
the  way  of  argument  and  authority.  On  the  one  hand  it  is 
acase  of  hardship  if  the  goods  of  a  dormant  partner,  which 
may  be  required  for  the  discharge  of  partnership  debts, 
are  available  for  the  creditors  of  the  ostensible  partner 
in  the  event  of  his  separate  bankruptcy.  On  the  other 
hand  it  may  be  contended  that  the  intention  of  the 
statute  was  to  prevent  a  person  acquiring  false  credit  by 
the  apparent  possession  of  property  which,  either  wholly 

(a)  15M,4-W.  216.  {h)  2  Exch.  303.  309. 

(c)  1  B,  4'  C.  588.  (d)  2B,S[C.  389.  397. 
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[1866.]      or  partially^  is  not  his ;  and  whether  that  arises  from  a 
Retsolls     contract  of  partnership  between  the  ostensible  and  the 

BowLET  dormant  partner,  or  from  other  circumstances  uncon- 
nected with  the  partnership,  it  comes  equally  within  the 
mischief  against  which  the  statute  was  directed.  Inde- 
pendently of  authorities^  the  question  is  one  of  so  much 
difficulty  that  I  should  wish  for  time  to  consider ;  but 
there  are  authorities  in  favour  of  the  defendants  which 
are  binding  on  us. 

In  Coldwellv.  Gregory  {a)  the  Court  of  Exchequer  held 
that  goods,  in  which  a  secret  partner  was  jointly  interested 
with  an  apparent  partner^  left  in  the  possession  of  the 
latter  under  circumstances  precisely  similar  to  those  in 
the  present  case,  were  not  in  his  possession,  order  and 
disposition  as  reputed  owner  with  the  consent  and  per- 
mission of  the  true  owner,  so  as  to  be  within  the  pro- 
visions of  the  Bankrupt  Act  then  in  force.  That  de- 
cision, however,  did  not  find  favour  with  Lord  Eldon^ 
a  great  authority  in  these  matters,  who,  in  Ex  parte 
Dyster  {b),  evidently  entertained  serious  doubts  as  to 
its  propriety,  and  the  effect  of  these  doubts  was  that  in 
Ex  parte  Enderby  re  Gilpin  (c)  he  sent  a  case  to  a  Court 
of  law  for  its  opinion,  and  this  Court  reported  to  the 
Lord  Chancellor  what,  in  their  opinion,  the  law  was. 
The  counsel  who  ai^ed  that  latter  case  against  the 
assignees,  and  was  one  of  the  Judges  who  afterwards 
decided  Hamilton  v.  Bell  {d\  pointed  out  that  the  case 
in  the  Exchequer,  Coldtcell  v.  Gregory  (a),  was  expressly 
in  point,  and  that  the  Court  could  not  decide  in  favour  of 
the  assignees  without  overruling  that  case.  Nevertheless 
this  Courts  aft;er  an  elaborate  ailment,  reported  that  the 
property  and  effects  of  the  partnership  were  in  the  order 

(a)  1  Pnce  1 19.  {h)  2  Rose  256. 

(c)  2  J5.  #  C.  389.  (d)  10  Exck,  545. 
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and  disposition  of  the  bankrupt  at  the  time  of  the  bank.       [1866.] 
ruptcy  within  the  true  intent  and  meaning  of  stat.  21     bbyholm 
Jac.  1.  c.  19.  #.11.     In  Smith  v,  Watson  {a\  attention 
having  been  directed  in  the  course  of  the  argument 
to  CoUwell  T.    Gregory  (A),  Bayley  J.   said,    p.   406, 
"  That  case  was  considered  by  this  Court  in  Ex  parte 
GilpiMy   and  we  certified   that  a  secret   partner    was 
within  the  statute ;"  and  Best  J.  added,  "  I  could  not 
have  signed  the  certificate  sent  in  that  case,  unless  I 
had   satisfied  myself  that  the  decision  in  Coldwell  v. 
Gregory  cannot  be  supported."     Therefore  it  is  quite 
clear  that  this  Court,  by  the  certificate  sent  in  Ex  parte 
Enderby  re  Gilpin  (e),  intended  to  overrule  the  decision 
in  Coldwell  v.  Gregory  {b\  and  that  in  Smith  v.  Wat" 
son  (a)  they  determined  to  abide  by  the  opinion  there 
expressed.     That  being  so,  we  must  take  it  that  accor- 
ding to  the  decision  of  this  Court  Coldwell y*  Gregory  {b) 
is  not  law ;  in  other  words,  that  property  left  by  a  secret 
partner  in  the  possession  of  the  ostensible  partner  is 
within  the  statute,  being  property  in  the  possession  of 
the  bankrupt  as  reputed  owner  with  the  consent  of  the 
tiue  owner.     Without  saying  what  would  have  been  my 
own  independent  opinion,  we  are  bound  by  the  decisions 
of  this  Court  expressly  on  the  point.     I  sincerely  hope 
that  this  case  may  be  taken  to  a  Court  of  error,  which 
is  the  only  tribunal  which  can  deal. with  the  question 
unfettered  by  the  authority  of  a  co-ordinate  Court 

M£LLOB  J.  I  also  feel  that  we  are  bound  by  the 
decisions  in  this  Court,  although  the  tendency  of 
modem  decisions  has  been  in  the  other  direction,  and 

(a)  2  J?.  #  C.  401.  (A)  1  Trke  119. 

(e)  2B.^C.  389. 
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[1866.]  *^®  judgment  of  Lord  RedesdaU  in  Joy  v.  Campbell  {a) 
Ketnolda     ^*^  ^^^  ^^^  ^^^^  approbation  by  Parke  B.  and  Pollock 

BowLEY  ^'  ^"  *^  expressing  the  true  law  in  Hamilton  v. 
Bell  (i).  If  there  had  been  any  later  decision  in 
one  of  the  Courts  upon  the  same  state  of  circum- 
stances as  in  the  present  case^  I  should  have  felt 
at  liberty  to  follow  it  after  the  decisions  in  this 
Court  had  been  shaken.  But  there  is  no  such  deci- 
sion; therefore  we  are  bound  to  adopt  the  rule  laid 
down  in  this  Courts  and  to  hold  that  in  the  case  of  a 
secret  partner  and  the  bankruptcy  of  the  ostensible 
partner  the  property  of  the  partnership  is  in  the  order 
and  disposition  of  the  bankrupt  with  the  consent  of 

the  true  owner. 

If  the  point  were  new^  I  should  adopt  the  suggestion 

made  by  Mr.  Macnamara^  that^  Inhere  the  consent  of 
the  true  owner  to  the  possession  of  the  goods  by 
another  person  is  not  voluntary^  but  the  bankrupt 
has  a  right  to  have  possession  in  respect  of  his  own 
title  to  or  interest  in  the  goods^  the  case  was  not  in- 
tended to  be  brought  within  this  clause,  which  is  penal 
in  this  sense,  that  it  refers  to  a  person  who  does  not, — 
except  improperly  and  unconscientiously,  as  is  said  by 
Lord  Redesdale  in  Joy  v.  Campbell  {a)  and  approved  by 
Parke  B.  and  Pollock  C.  B.  in  Hamilton  v.  Bell  (b),  and 
without  any  special  reason  beyond  his  own  voluntary 
act, — leave  goods  in  the  possession  of  a  trader.  In  the 
present  case  that  cannot  be  said :  the  goods  were  pur- 
chased for  the  purpose  of  carrying  on  the  partnership 
business,  and  the  possession  of  them  by  the  bankrupt 
was  consistent  with  the  terms  of  the  partnership.  How- 
ever, as  this  Court  has  overruled  Coldwell  v.  Gregory  (c) 

(«)  1  8ch,  #  L.  328.  336.  {h)  10  Exch,  545.  548.  553. 

(c)  \  Price  119. 
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1865.  On  the  28th  May  the  master  signed  a  receipt  for 

llETNOLDtf     959i  8*.  3A  on  account  of  the  charter  of  the  barque 

js^,         27.  Jex.    The  plaintiffs  received  at  the  same  time  the 

charter-party  and  bills  of  lading,  the  freight  on  them 

amounting  to  981/.  9tf. 

The  ship  arrived  at  Liverpool  in  November^  1864.  At 
that  time  there  was  a  balance  of  the  3000/.  chartered 
freight,  amounting  to  upwards  of  1000/.,  unpaid.  The 
cargo  was  discharged  on  the  quay  belonging  to  the 
dock  trustees.  On  the  19th  of  November  the  attorneys 
for  the  defendant  served  a  notice  on  the  solicitor  to  the 
dock  trustees  to  detain  the  cargo  until  the  freight  and 
charges  for  the  same  were  paid,  or  until  a  sufficient 
deposit  was  made ;  and  also  a  notice  not  to  pay  over 
either  the  freight  or  deposit  without  the  consent  of  the 
defendant. 

The  plaintiff  thereupon  deposited  with  the  Dock 
Board  the  full  amount  of  the  bill  of  lading  freight 
payable  at  Liverpool,  and  on  the  following  day  com- 
menced an  action  against  the  Dock  Board  for  the 
recovery  of  the  1100^  An  interpleader  summons  was 
taken  out,  and  the  shipowner  was  made  defendant 
instead.  The  plaintiffs,  the  consignees  of  the  cargo, 
having  made  various  payments  on  account  of  the  ship 
after  her  arrival,  it  was  agreed  that  780/.  of  the  1100/. 
should  be  handed  to  them  by  the  defendant,  and  a 
Judge's  order  made  to  that  effect.  The  remaining  350/. 
was  then  paid  into  Court  to  await  the  result  of  the 
interpleader  issue  between  the  plaintiffs  and  the  defen- 
dant. 

On  this  state  of  facts  a  verdict  was  entered  for  the 
plaintiffs,  with  leave  reserved  to  the  defendant  to  move 
to  enter  a  verdict  on  the  ground  that  he  had  a  lien  on 
the  cargo  for  the  unpaid  freight. 
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A  role  nisi  having  been  obtained  in  Easter  Term^  1865. 

Reynolds 
Edward  James  and  Holher  shewed  cause. — The  captain  j^ 

of  the  ship  is  the  owner's  agent  in  foreign  parts  to  do 
whatever  is  necessary  to  enable  him  to  complete  his  con- 
tracts.   Here  the  captain  agrees  with  certain  persons 
abroad  that  in  consideration  of  their  advancing  money  for 
the  use  of  the  ship  they  or  their  assigns  may  receive 
the  freight  when  the  ship  arrives  at  Liverpool,  and  so 
repay  themselves.   [Blackburn  J.   Yes.  But  suppose  the 
owner  refuses  to  ratify  that  contract     The  diflSculty  in 
your  way  is,  has  the  master  authority  to  pledge  the 
ship  by  an  ordinary  mortgage?   Crompton  J.   Instead  of 
making  the  freight  payable  to  the  party  himself  you  make 
it  payable  to  A.  B.,  who  may  be  insolvent]    There  is  no 
instance  precisely  in  pointy  but  there  is  ample  authority 
that  the  master  can  borrow  money  for  the  ship's  use ; 
Sband  T.  Sanderson  (a),  Pearson  v.  Goschen  (i),  Foster 
T.  Colby  (c).     [Crompton  J.    It  is  strange  if  the  master 
can  pledge  20^000/.  freight  for  a  debt  of  100/.  advanced. 
You  must  go  that  length.]     It  is  better  for  the  interests 
of  commerce  and  less  injurious  to  the  owner  that  the 
master  should  have  this  power  than  that  he  be  compelled 
to  raise  the  money  by  means  of  bottomry,  as  he  cer- 
t^y  might  do.     [Shee  J.  In  that  last  case  Watson  B. 
says,  p.  718,  *^  The  master,  by  the  authority  of  the  ship- 
owner, and  under  the  provisions  of  the  charter-party 
which  gave  him  power  to  do  so,  signed  bills  of  lading. 
Now  we  know  that  it  is  a  common  thing  for  masters  to 
sigD  biUs  of  lading  homewards  at  a  nominal  freight  or 
no  freight  That  is  done  as  the  shipper  might  not  other- 

(a)  AH.^N,  381.  (h)  17  C.  B.  N,  8.  352. 

(c)  3  H.  if  N.  705. 
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1865.  ^^^6  be  able  to  obtain  advances  on  his  goods^  because 
Rbyholds  ^^^  amount  of  the  freight  might  be  greater  than  their 
value.'']  The  master  had  a  right  to  abandon  the  ship- 
owner's lien  for  goods  put  on  board.  The  right  of 
lien  can  be  taken  away  by  making  the  carriage 
freight  free.  \_Blackbum  J.  In  Maude  and  Pollock  an 
Shipping,  p.  114^  3rd  ed.^  it  is  laid  down^  *^  Although  the 
immediate  control  of  the  ship  as  to  her  employment  is 
vested  in  the  master^  he  has  no  power  to  alter  the 
voyage^  or  to  vary  the  rate  of  freight  at  which  goods 
are  to  be  shipped^  in  contravention  of  the  agreement 
made  between  his  owner  and  the  freighter,  or  to  make 
freight  payable  beforehand,  or  to  any  person  other  than 
the  owner,"  for  which  The  Sir  Henry  Webb  {a)  is 
cited.]  This  case  is  peculiar.  The  ship  is  by  the 
charter-party  let  to  the  charterers  for  a  lump  sum,  the 
intention  of  which  obviously  was  to  enable  the  captain 
to  take  on  board  the  goods  of  general  shippers  without 
their  being  subject  to  the  owner's  lien  on  the  entire 
freight.  \Crompton  J.  Here  you  take  away  the  lien 
of  the  shipowner  on  the  bill  of  lading  freight]  [They 
cited  Dewell  v.  Moxon  (fi),  and  Hubbenty  v.  Ward  ^c).] 

Temple  {Edward  Smith  with  him),  in  support  of  the 
rule,  was  stopped. 

Crompton  J.  The  question  is,  whether  the  master  of 
this  ship  was  authorized  by  law,  in  consideration  of  a 
sum  of  money  advanced  by  Frazar  if  Co.,  to  make  what  is 
called  a  bill  of  lading  binding  the  owner  to  carry  goods 
in  the  ship,  with  a  stipulation  that  Frazar  tf  Co.'s 
nominees,  of  whom  that  owner  knew  nothing,  were  to 

(a)  13  Jur.  639.  (6)  1  Taunt.  391. 

(e)  8  Exch,  330. 
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reodre  the  whole  of  the  freight.     So  soon  as  the  goods        1865. 
oome  to  England,  and  the  freight  is  paid  to  the  assignees^     Reynolds 
if  the  assignees  breaks  the  shipowner  would  lose  the         j^ 
whole  of  his  lien.     It  is  said  the  captain  might  have 
bnmght  the  goods  home  freight  free^  but  so  long  as 
there  is  any  fireight  the  shipowner  is  entitled  to  his  lien 
iqNm  it.    No  case  can  be  found  of  such  an  attempt  as 
^biB  to  make  bill  of  lading  freight  payable  to  a  third 
person,   and,   indeed,  authority,  so  far    as  it  goes,  is 
igainst  soch  a  contract.     In  fVabhe  v.  Provan  (a)  Pol-- 
M  C.  K,  in  delivering  his  judgment,  says,  p.  850,  ^^  The 
pbdntiffs  are  owners  of  the  entire  yessel,  and  it  was  not 
eompetent  for  the  defendant  to  procure  the  captain  to 
execute  a  charter-party  which  excluded  the  right  of  the 
owners  to  fireight,  which  is  incident  to  the  vesseL'^ 

The  case  is  very  different  firom  .a  bottomry  bond. 
There  Admiralty  law  creates  a  maritime  Uen,  and  that 
ooly  to  the  amount  of  the  sum  actually  raised.  But  it 
woold  be  yery  dangerous  to  hold  that  besides  these 
means  the  captain  has  also  a  right  to  pledge  the  whole 
freight,  perhaps  20,000/.,  because  a  few  hundreds  have 
been  advanced  in  this  way. 

The  rule  must  therefore  be  made  absolute. 

Blackburn  J.  I  am  of  the  same  opinion.  The  ship- 
owner entered  into  a  charter-party  by  which  he  stipu- 
lated that  his  captain  should  sail  to  different  places  and 
take  all  goods  put  on  board  by  the  charterers.  By 
carrying  the  goods  the  shipowner  would  have  a  lien  on 
the  whole  of  the  lump  fireight,  and,  according  to  ciis- 
tom  it  was  allowable  for  the  captain,  without  prejudice 
to  the  charter-party,  to  sign  bills  of  lading  for  goods  put 
on  board.    The  plaintiffs'  counsel  contend  that  because 

(a)  8  Exch,  843. 
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1865.  this  charter-party  restricts  in  some  d^ree  the  rights  of 
Betsolds  the  parties  it  gave  the  captain  authority  to  make  what 
Jbx.  contracts  he  pleased  binding  on  the  owner.  The 
captain,  in  consideration  of  money  advanced,  has 
made  a  contract  to  carry  goods  for  certain  freight 
payable  to  the  lender  or  his  assigns  at  Liverpool^ 
i.  e,y  he  binds  the  owner  to  carry  goods  for  freight 
made  payable  to  a  third  person.  What  gave  the  captain 
power  to  make  such  a  contract  ?  In  Grant  v.  Norway  (a) 
the  Court,  in  delivering  judgment,  says,  at  p.  687,  ^*  The 
authority  of  the  master  of  a  ship  is  very  large,  and  extends 
to  all  acts  that  are  usual  and  necessary  for  the  use  and 
enjoyment  of  the  ship ;  but  is  subject  to  several  well 
known  limitations.  He  may  make  contracts  for  the 
hire  of  the  ship,  but  cannot  vary  that  which  the  owner 
has  made.  ^  ^  ^^  He  may  make  contracts  to  carry 
goods  on  freight,  but  cannot  bind  his  owners  to  carry 
fi*eight  free"  *  *  *  ,  And  they  cite  the  following 
passage  from  SmitKs  Mercantile  Law,  p.  59  {b\  "  The 
master  is  a  getieral  agent  to  perform  all  things  relating 
to  the  usual  employment  of  his  ship :  and  the  authority 
of  such  an  agent  to  perform  all  things  usual  in  the  line 
of  business  in  which  he  is  employed,  cannot  be  limited  by 
any  private  order  or  direction  not  known  to  the  party 
dealing  with  him."  No  member  of  the  Court,  I  think, 
ever  heard  of  such  a  contract  as  the  present,  and  the 
plaintiff's  counsel  admit  they  cannot  find  any  instance 
of  such.  The  reason  why  such  a  one  was  made  here  was, 
that  it  was  intended  in  effect  to  pledge  the  whole  cargo 
for  the  advance  of  a  sum  much  less  than  its  value.  Now 
if  the  plaintiff's  counsel  could  have  shewn  that  the  cap- 
tain had  a  right  to  pledge  the  ship,  cargo,  or  freight,  for 
an  advance  of  money,  they  would  have  gone  some  way 

(a)  10  C.  B,  665.  (h)  See  7th  ed.,  p.  128,  note. 
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in  their  argument     But  it  has  never  been  said  that  the        1865. 
detain  has  any  power  to  do  so,  except  by  bottomry  or     bbyvolda 
other  maritime  process.     I  never  heard  that  he  could  do         /^ 
it  by  a  common  law  mortgage.     It  would  be  very  incon- 
venient to  hold  the  afiBrmative,  but  at  all  events  we 
fihoold  have  had  cases  to  that  effect.     The  roaster  here, 
Aereforey  exceeded  his  powers.     It  is  not  pretended  he 
hid  any  express  authority  to  act  as  he  did,  and  we  will 
not  hold  that  he  had  an  implied  one. 

Sites  J.  There  is  authority  to  be  found  on  this  subject. 
In  DeweU  v.  Moxon  (a)  Mansfield  C.  J.,  in  giving  judg- 
ment, says, pp.  395-6,  "  In  this  case  the  words  'on  pay- 
ment of  freight '  are  printed,  and  in  the  common  form  ; 
die  word  'Franca^  was  especially  inserted,  and  it  is  very 
di£Bcnlt  to  imagine  any  other  meaning  to  the  word  than 
that  the  goods  should  go  free  of  freight.     The  question 
is.  Whether  the  plaintiff,  having  obtained  the  use  of  the 
owner's  ship  without  his  consent,  the  owner    is  not 
entitled  to  a  quantum  meruit  for  freight  ?    There  was  no 
consideration  given  for  the  bill  of  lading,  the  deals  were 
not  consigned  to  the  owner  of  the  ship."     And  Zau7- 
ffjicf  J.  adds,  '*  Suppose  a  butcher's  servant  should  give 
away  his  owner *s  mutton  to  persons  who  dress  it  and  eat 
it,  would  not  the  butcher  be  entitled  to  payment  ?'*    In 
Abbott  on  Shipping^  p.  95,  10th ed.,  we  find,  "It  seems 
also,  that  the  master  of  a  trading  ship,  entrusted  to  his 
command  for  the  purpose  of  procuring  goods  on  freight, 
cannot  bind  the  owners  by  an  engagement  to  carry  goods 
free  of  freight.     Such  an  engagement  certainly  will  not 
be  within  the  scope  of  his  authority  as  above  described." 
And  for  that  he  cites  the  case  I  have  just  read. 

Rule  absolute. 

(a)  1  Taunt.  391. 
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[1866.] 


[Saturdai/t 

December 

22nd.] 

Bankruptcy 
Act,  1861, 
24  #  25  Vict, 
c.  134. 

Bankrupt  Law 
Consoliaation 
Act,  12  #  13 
Vict.  c.  108. 
8.  184. 

Common  Law 
Procedure  Act, 
1854,  17  &  18 
Vict.  c.  125. 
».  61. 

Payment  of 
money  under 
compulsion 
of  law. 
Garnishee 
order. 
Notice, 
Lien^ 


Wood  and  others,  Trustees,  &c.,  against  Dunn, 
Clerk  to  the  Local  Board  of  Health  for  the 
District  of  the  Township  of  Darlington. 

1.  A  party  who  pays  money  under  compulsion  of  a  Court  of  law  is 
protected  against  all  claims  made  to  it  by  other  parties :  By  the  Exchequer 
Chamber. 

2.  A.  executed  a  deed  which  was  registered  in  accordance  with  the 
provisions  of  The  Bankruptcy  Act^  24  &  25  Vict.  c.  134.  s,  192.,  whereby 
he  conveyed  all  his  property  to  trustees  for  the  benefit  of  his  creditors. 
A  creditor  of  A.  obtained  a  garnishee  order  against  B,  under  The 
Common  Law  Procedure  Act,  1854,  17  &  18  Vict,  c,  125.  s.  61., 
attaching  a  debt  due  bv  him  to  ^  B.  having  no  notice  or  knowledge 
of  the  deed  paid  the  dett.  Held,  by  the  Exdiequer  Chamber,  reversing 
the  judgment  of  the  Queen's  Bench, 

(1.)  That  this  payment,  being  under  the  compulsion  of  the  Judge's 
order,  was  protected  against  the  claim  of  the  trustees. 

(2.)  That  the  execution  creditor  was  in  the  position  of  a  creditor 
having  security  for  his  debt  in  respect  of  a  hen  within  The  Bank- 
rupt Law  Consolidation  Act,  1849, 12  &  13  Vict.  c.  106. 

^HIS  was  an  action  by  trustees  on  behalf  of  the 
creditors  of  one  Randal  Stap,  a  debtor^  under  a  deed 
made  between  him  and  certain  of  his  creditors  and  the 
plaintiffs,  as  trustees  according  to  the  Bankruptcy  Act, 
1861,  against  the  defendant,  clerk  to  the  Local  Board 
of  Health  for  the  district  of  the  township  of  Darlington^ 
as  such  clerk. 

The  first  count  of  the  declaration  alleged  that,  by 
deed,  made  between  the  Local  Board  of  the  one  part 
and  Randal  Stap  of  the  other  part,  R,  S,,  in  considera- 
tion of  the  sum  of  8610/.,  covenanted  with  the  Local 
Board  to  do  certain  works  for  them,  according  to  certain 
plans,  specifications  and  drawings,  the  architect  of  the 
Local  Board  to  have  the  power  to  direct  any  alterations 
in  or  additions  to  the  works,  and  the  difference  caused 
by  such  alterations  and  additions  to  be  deducted  from 
or  added  to  the  8610/.,  and  in  consideration  thereof  the 
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Local  Board  agreed  to  pay  to  R.  S.  the  sum  of  8610/.,       [1866.] 
or  other  the  amount  payable  on  account  of  the  contract,        Wood 
by  instalments  during  the  progress  of  the  works  in  the        dukh. 
proportion  of  three-fourths  of  the  work  done,  and  upon 
completion  of  the  works  to  pay  the  balance,  less  350/1 
to  be  kept  in  hand  by  the  Local  Board  until  six  calendar 
months  after  the  completion  of  the  works,  and  to  cover 
any  contingencies,   omissions  or  repairs  in   or  to  the 
works,  &c.     And  R.  S.  performed  the  works  contracted 
tar,  and  certain  additions  and  alterations  thereto,  in 
acoordanoe  with  the  directions  of  the  architect,  and  by 
reason  of  the  additions  and  alterations  the  sum  to  be 
paid  to  him  for  the  works  contracted  for,  with  such 
alterations  and  additions,  amounted  to  9884/.  ISs.  lO^d. 
Averment  of  performance  of   all  conditions,  &c.,  and 
stating  as  a  breach  that  although  the  Local  Board  paid 
R.  S.  9282/.  18^.  10d.y  part  of  the  9884/.  13*.  lOfrf., 
they  had  not  paid  the  residue. 

The  second  count  was  for  work  done  and  materials 
provided  and  money  paid  by  R.  S.  before  the  making  of 
the  deed,  and  on  accounts  stated  with  him  before  the 
making  of  the  deed. 

Fourth  plea.  As  to  so  much  of  the  first  count  as 
related  to  171/.  I2s.  Sd.,  that  after  R.  S.  had  performed 
tite  works,  additions  and  alterations  as  therein  mentioned, 
and  there  was  due  and  payable  to  him  in  respect  thereof 
by  the  Local  Board  over  and  above  the  said  sum  of 
3502.,  so  to  be  kept  in  hand  as  therein  mentioned,  a 
sum  £BLr  exceeding  171/.  12*.  Sd,,  certain  creditors  of 
&  S.,  to  wit,  William  Russell  the  elder,  William  Russell 
the  younger,  and  Simon  Russell,  obtained  judgments  in 
the  Queen*s  Bench  for  sums  of  money  amounting  to 
1711 12i.  8rf ,  that  is  to  say,  a  judgment  for  67/.  4*.  6d. 
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[I860.]  on  a  claim  for  goods  sold  and  delivered^  and  a  judgment 
Wood  ^^r  104/.  Ss.  2d.  in  respect  of  a  bill  of  exchange  drawn 
DuKH.  ^y  them  upon  and  accepted  by  him ;  that  they,  so  being 
judgment  creditors  of  R.  S.,  obtained  two  garnishee 
orders  of  a  Judge  at  Chambers,  attaching  the  debts 
owing  or  accruing  due  from  the  defendants  to  R.  S.  to 
answer  these  judgments,  and  ordering  the  defendants  to 
attend  before  him  and  shew  cause  why  they  should  not 
pay  so  much  of  those  debts  as  might  be  sufficient  .to 
satisfy  the  judgments;  and  afterwards,  and  before  the 
defendant  or  the  Local  Board  had  any  notice  or  know- 
ledge  of  the  trust  deed  for  the  benefit  of  the  creditors 
of  jR.  S.9  and  before  the  registration  of  the  same  under 
The  Bankruptcy  Act,  1861,  the  orders  were  respec- 
tively served  on  the  defendant  and  the  Local  Board,  that 
is  to  say,  &;c. ;  and  the  Local  Board,  not  knowing  of  any 
cause  to  shew  cause  why  they  should  not  pay  the  two 
sums  of  67L  4^.  6d.  and  104/.  Ss.  2d.  or  either  of  them  to 
fV'  R.  the  elder,  fVi  R.  the  younger,  and  S.  R.,  and  not 
knowing  of  the  trust  deed  or  that  the  causes  of  action  in 
the  declaration  mentioned  had  been  assigned,  did  not, 
nor  did  their  attorneys  or  agents,  appear  before  the  Judge 
upon  either  of  the  orders  or  the  summons  to  attend 
(therein  contained; ;  and  thereupon  by  two  certain  other 
orders  of  the  Judge,  bearing  date  respectively,  &;c.,  the 
Judge  ordered  that  the  Local  Board  should  forthwith 
pay  to  JV.  R.  the  elder,  fV.  R.  the  younger,  and 
S.  R,,  so  being  such  judgment  creditors,  the  debt 
due  from  the  Local  Board  to  B.  &,  or  so  much  thereof 
as  was  sufficient  to  pay  the  respective  judgment  debts 
of  67L  4s.  6d.  and  104/.  8^.  2d.,  and  that  in  default 
thereof  execution  might  issue  for  the  same,  each  of 
which   last  mentioned   orders  was   thereupon,  to  witi 
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te.|  and  before  the  defendant  or  the  Local  Board  had      [1866.] 
any  notice  or  knowledge  of  the  trust  deed  served  upon        Wood""^ 
the  defendant  and  the  Local  Boards  and  payment  of  the      ,  p^^ 
jnd^ent  debts    amounting   together  to  the  sum  of 
ITliL  12«.  8d.  was  demanded  under  the  orders  by  and  on 
behalf  of  W.  R  the  elder,  IV.  R.  the  younger  and  S.  R., 
and  the  Local  Board,  in  compliance  with  the  orders, 
and  in  order  to  avoid  execution  for  the  same  being 
leried  on  their  goods  and  chattels,  and  because  they 
eoold  not  otherwise  have  avoided  such  executions  for 
the  sums  so  ordered  to  be  paid  as  aforesaid,  paid  the 
same  to  fV.  R,  the  elder,  W.  R.  the  younger  and  S.  R., 
as   such   judgment  creditors  as    aforesaid,    and  were 
thereby  discharged  from  all  claims  of  R.  5.,  and  of  the 
plaintiflb,  as  such  trustees  as  aforesaid,  in  respect  of  the 
torn  of  171L  12«.  8d.,  being  the  amount  of  the  two 
judgment  debts  so  paid  as  aforesaid* 
Seventh.  A  similar  plea  to  the  common  count. 
Replication  to  the  fourth  and  seventh  pleas.   That  the 
deed  or  instrument  in  the  declaration  mentioned  to  have 
been  made  between  Randal  Stap  and  his  creditors  was 
r^[istered  according  to  the  provisions  of  The  Bankruptcy 
Act,  1861,  before  payment  by  the  Local  Board  to  W.  R. 
the  elder,  W,  R.  the  younger,  and  S.  R.,  of  the  sums  of 
money,  or  either  of  them,  or  any  part  thereof,  in  the 
fourth  and  seventh  pleas  or  either  of  them  mentioned. 
Demurrer,  and  joinder. 
The  case  was  argued  on  the  17th  November,  1865. 

Retc,  in  support  of  the  demurrer. 

Wiartan,  contra. 
VOL.  VII.  H  B.  &  s. 
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[1866.]  The  following  authorities  were  referred  ta    NctUy  y. 

Wood        Buck  (a),  Westoby  v.  Day{b),  Holmes  v.  Tutton(c),  Ma-- 
Duirv.       yroth  t.  Hardy  (df),   Tilbury  v.  Brown  (e),  Symam  T. 
George  (/). 

JRew  having  replied. 

Mellob  J.  Mr.  Eew  has  said  everything  that  could 
be  said  in  support  of  his  view,  but  we  are  all  agreed 
that  our  judgment  should  be  for  the  plaintiffs.  The 
defendants  aver  that  the  order  absolute  on  them  as  gar- 
nishees to  pay  this  debt  to  the  judgment  creditor,  was 
made  and  served  at  a  time  when  they  had  no  notice  of 
the  trust  deed,  but  they  omit  to  aver  that  they  had  no 
notice  of  it  when  the  money  was  paid  by  them.  If 
there  is  a  real  difference  between  payment  with  or  with- 
out notice  we  must  take  it  on  this  plea  that  the  pay- 
ment was  made  after  notice.  We  will  not  decide  that 
point,  but  we  think  it  essential,  to  make  this  plea  good, 
that  notice  of  the  deed  should  be  averred.  I  have 
come  to  the  conclusion  that  when  a  deed  is  registered 
under  sect.  192  of  The  Bankruptcy  Act,  1861,  then 
by  sect  197,  after  registration  of  the  deed,  ''The 
debtor,  and  creditors,  and  trustees,  parties  to  such 
deed,  or  who  have  assented  thereto  or  are  bound 
thereby  shall  in  all  matters  relating  to  the  estate  and 
effects  of  such  debtor  be  subject  to  the  jurisdiction  of 
the  Court  of  Bankruptcy,  and  shall  respectively  have 
the  benefit  of  and  be  liable  to  all  the  provisions  of  this 

(a)  8  J?.  #  C.  160. 

(6)  2  ^.  #  J?.  606,  620,  per  Lord  CampbeU. 

(c)  bH^B.iab.  (rf)  4 Bing.  N.  C.  782. 

(•)  dOL.J.Q.  J5.  46;  6Jwr.  K  S.  1161.  (/)  3  ZT.  #  C.Ca 


The  defendant  having  brought  error  on  this  judgment 
the  case  was  argued  on  the  14th  June,^  1866^  before 
EiLB  C.  J.,  Pollock  C.  B.,  Willes,  Piqott  and  Smith 
JJ.>  and  Channell  B. 

H  2 
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Act,  in  the  same  or  like  manner  as  if  the  debtor  had      [1866.] 
been  adjudged    a  bankrupt,    and    the   creditors   had       Wood 
prored,  and  tlie  trustees  had  been  appointed  creditors'        Dunr. 
anignees  under  such  bankruptcy.'^    That  clearly  shews 
that  the  trustees  xmder  such  a  valid  deed^  having  com- 
plied with  all  conditions!  including  due  registration  of 
the  deed^  are  in  the  same  position  as  assignees  in  bank- 
mptcy.  Therefore  it  is  not  the  ftct  that  the  defendants 
paid  this  money  in  compliance  with  the  order,  ''  and  in 
Older  to  avoid  execution  for  the  same''  under  it.  I  do  not 
suppose  Mr.  Refc  meant  that  the  order  absolute  binds  the 
garmsbee  to  pay  at  all  events.    It  means  that  having 
mcmey  in  his  hands  of  the  judgment  debtor  some  por- 
tioii  of  it  ought  to  be  paid  in  liquidation  of  the  debt^ 
but  it  does  not  earmark  the  money.    There  is  no  incon- 
venience in  that,  beyond  having  to  apply  for  a  Judge's 
order  to  stay  it  if  necessary.    The  hardship^  whatever 
it  may  be,  is  impossible  to  be  avoided,  and  I  do  not  see 
any  more  than  often  happens  in  cases  of  bankruptcy. 
Giving  effect  to  the  authorities  in  bankruptcy,  and  espe- 
daUy  that  last  case  of  Tilbury  v.  Brown  {a\  this  plea  is 
bad,  and  no  answer  to  the  action. 

Sheb  and  Lush  JJ.  concurring. 

Judgment  for  the  plaintiffs. 

(n)  aOX.  J.  e.  J9.  46;  6«7ur.  V,  8.  1151. 
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[1866.]  Cleasby  {Rew  with  him),  for  the  defendants.— Fir^ 

Wood  The  payment  here  questioned  was  under  compulsion  of 
DuMff.  ^^^  ^^^9  fo^  i^  ^^  made  by  the  defendants  in  obedience 
to  an  order  of  one  of  the  Judges  of  the  superior  Courts 
at  WestminsteTy  with  the  alternative  of  execution  against 
them  in  the  event  of  disobedience.  That  is  full  protection 
to  the  garnishee^  however  the  rights  of  the  execution 
creditor  and  the  representative  of  the  execution  debtor 
may  be  affected.  AUen  v.  Dunda8(a),  which  was  not 
cited  in  the  Court  below,  is  an  express  authority  on  this 
point.  There  it  was  held  that  payment  made  under 
a  probate,  which  was  afterwards  declared  null,  was  a 
discbarge  to  the  debtor.  If  this  be  so,  it  is  immaterial 
whether  the  garnishee  had  notice  of  the  deed  or  not,  for 
that  he  paid  the  money  coUusively  is  not  even  sug* 
gested.  [  Willes  J.  referred  to  Cannan  v.  The  SauthEasiern 
Railway  Company  (fi)  BXiAfVatts  v.  Oyn^/Z  there  cited  (c).] 
Secondly.  The  replication  merely  alleges  that  the  deed 
referred  to  was  registered  before  the  money  was  paid. 
But  it  ought  to  have  stated  the  additional  fact  of  notice, 
and  that  the  plea  was  bad  for  not  negativing  it.  [He 
cited  Turner  v.  Jones  (rf).] 

Thirdly.  The  deed  could  have  no  operation  on  a  debt 
already  attached  under  a  garnishee  order  made  by  force 
of  The  Common  Law  Procedure  Act,  1864, 17  &  18  Vict, 
c.  125.  s,  61.  The  Bankrupt  Law  Consolidation  Act, 
1849, 12  &  18  Vict.  c.  106.  s.  184.,  enacts :  "No  creditor 
having  security  for  his  debt,  or  having  made  any  attach- 
ment in  London  or  in  any  other  place,  by  virtue  of  any 
custom  there  used,  of  the  goods  and  chattels  of  the 
bankrupt,  shall  receive  upon  any  such  security  or  attach- 
ment more  than  a  rateable  part  of  such  debt,  except  in 

(a)  3  T.  R.  125.  (b)  7  Exch.  843. 

(c)  Cro.  Joe.  192.  (d)  IK^N.  878. 
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respect  of  any  execution  or  extent  served  and  levied  by       [1866.] 
seizure  and  sale  upon  or  any  mortgage  of  or  lien  upon        Wooo 
m/  part  of  the  property  of  such  bankrupt  before  the        j^  J^j^ 
date  of  the  fiat  or  the  filing  of  a  petition  for  adjudication 
of  bankruptcy  */'  &;c.     Here  the  efiect  of  the  garnishee 
order  was  not  merely  to  give  the  garnishee  a  security 
for  his  debt^  but  to  vest  it  absolutely  in  him  as  property 
ia  which  he  had  a  lien  within  the  exception  in  this  sec-    . 
tkm.  Holmes  v.  Tutton  (a)  and  Tilbury  v.  Brown  {b)  may 
be  relied  on  as  shewing  the  contrary ;  but  the  second  of 
these  cases  rests  on  the  firsts  and  the  reasoning  in  that 
18  not  satisfactory^  the  judgment  of  the  Court  proceeding 
in  some  d^ree  on  considerations  drawn  from  earlier  sta- 
tutes, without  adverting  to  the  fact  that  the  machinery 
of  execution  had  been  altered  by  The  Bankrupt  Law 
Consolidation  Act,  12  &  13  Vict.  c.  106. 

MdUsh  (  Warton  and  Barnard  with  him),  for  the  plain- 
tiffs.— First.  The  garnishee  was  merely  in  the  position 
of  a  creditor  having  security  for  his  debt  within  sect.  184 
of  The  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13 
VxcL  c.  106.,  such  debt  not  being  in  respect  of  any 
mortgage    or   lien    on    the   property   of    the    debtor. 
Hdmes  v.    Tutton  (a)   and   Tilbury   v.   Brown  (6)  are 
express  authorities  for  this,  and  Turner  v.  Jones  (c)  points 
to  the  same  conclusion.     [  Willes  J.     Since  those  cases 
The  Common  Law  Procedure  Act,  1860,  23  &  24  Vict. 
C'  126.  s.  13.,  was  passed,  which,  although  granting  a 
new  form  of  execution,  makes  no  difference  as  to  the 
question  before  us.]    The  Common  Law  Procedure  Act, 
1854,  giving  this  mode  of  proceeding  by  garnishee  order, 

(«)  hE.^B,  65.  {b)  30  L.  J.  Q,  B,  46  ;  QJur.  N.  S.  1151. 

(f)  1  ff.  f  K  878. 
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[1866.]      was  passed  subsequent  to  The  Bankrupt  Law  Consoli- 

YfQQj^       dation  Act,  1849. 

pjjjy  Secondly.  As  to  notice.    The  principle  laid  down  in 

JFatts  T.  OgneJl  (a)  is  correct,  that  where  a  landlord 
assigns  his  reversion,  and  a  tenant  without  notice  of  the 
assignment  pays  his  rent  to  his  ancient  lessor,  the 
payment  is  an  answer  to  an  action  by  the  assignee  of  the 
reversion.  [  Jfilles  J.  That  case  is  complicated  with  the 
doctrine  of  attornments,  which  has  since  been  altered.] 
The  plea  is  bad,  for  it  is  not  averred  that  at  the  time  of 
paying  this  money  the  garnishees  had  no  notice  of  the 
trust  deed,  which  was  a  matter  within  their  knowledge. 

The  Court  said  that  if  it  was  essential  that  the  plea 
should  allege  notice,  the  defendants  ought  to  be  allowed 
to  amend,  and  the  plaintiflb  have  an  opportunity  of  tra- 
versing it 

Cleasby  having  replied  on  the  other  points. 

Cur.  adv.  vulL 

Channell  B.  In  this  case  error  was  brought  upon  a 
judgment  of  the  Queen's  Bench  upon  a  demurrer.  The 
facts  stated  and  admitted  on  the  pleadings  are  as 
follows : — 

A  debt  was  due  from  the  virtual  defendants  to  one 
Stap,  Certain  persons  named  RtuseU  jointly  recovered 
two  judgments  against  Stap  and  then  obtained  garnishee 
orders  attaching  the  defendants'  debt  to  Stap,  and  a 
summons  calling  on  them  to  shew  cause  why  they 
should  not  pay  it  to  the  judgment  creditors.  Orders 
were  afterwards  made  directing  such   payment,  and 

(a)  CVo.  Jac.  192. 
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duly  served,    and    up  to  this    time    admittedly   the      [1866.] 
defendants  had  no  notice  of  any  trust  deed  or  any       ^o^p 
ssngnment  by  Siap  of  their  debt  to  him.    The  defen-       j^^^^ 
dsnts  paid  according  to  the  orders^  but  before  this 
psyment  Siap   had   executed,   and    there   had  been 
legistered,  a  trust  deed  transferring  to  the  plainti£b  by 
foree  of  The  Bankruptcy  Act,  1861,  the  debt  due  to 
Aqi  firom  the  defendants. 

A  doubt  has  been  suggested,  arising  upon  the  con- 
itniction  of  the  plea,  whether  it  is  to  be  taken  to  be 
alleged  upon  the  pleadings  that  the  defendants  had 
notice  of  the  deed  before  payment  This  question,  if 
ve  think  it  material,  we  must  decide,  as  well  as  the 
main  (me,  whether  the  payment  so  made  protects  the 
defendants  in  tiiis  action. 

Now  the  plea  alleges  that  the  payment  was  made  in 
order  to  avoid  execution  being  levied,  and  because  the 
d^ndants  could  not  otherwise  avoid  such  execution. 
This  is  admitted  on  the  record,  and  the  payment  being 
10  made  we  should  be  anxious,  unless  prevented  by  some 
pontive  statutory  enactment  or  decided  authority,  to  hold 
it  a  protection,  on  the  broad  principle,  one  exemplifica- 
tioQ  of  which  is  given  in  AUen  v.  Dundas  (a),  quoted 
bf  Mr.  Cleatby,  vis.,  that  the  law  will  never  compel  a 
person  to  pay  a  sum  of  money  a  second  time  which  he 
M  psid  once  under  the  sanction  of  a  Court  having 
^petent  jurisdiction.  It  has  not  been  contended 
before  us  that  there  is  any  difference  between  this  case, 
tbe  deed  having  been  registered,  and  the  case  of  an 
adjadication  of  bankruptcy.  Indeed  it  is  clear  there  is 
^one,  if  all  the  requisitions  of  The  Bankruptcy  Act, 
1861,  have  been  complied  with   so  as  to  bring  the 

(a)  3  r.  B.  126. 
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[1866.]      197th  sectioD  of  the  Act  into  operation  with  respect  to 
Woop       ^^^  ^6^  which  is  admitted  on  the  record  here. 
DraH  ^^  ^^  pressed  npon  ns  in  the  argument  on  the  part 

of  the  phuntiffs  that  it  had  been  the  cTident  policy  of 
the  bankruptcy  laws  to  provide  as  mnch  as  possible  for 
the  equal  distribution  of  assets  among  creditors  and  to 
discountenance  priorities  or  preferences.  This  is  no 
doubt  so^  but  the  argument  sought  to  be  deduced  from 
the  fact  does  not  necessarily  follow.  It  may  be  that 
the  payment  made  by  the  garnishee  to  the  judgment 
creditor  may  be  a  good  payment  so  as  to  release  him 
from  paying  his  debt  a  second  time  to  the  assignees  of 
the  judgment  debtor^  and  yet  that  the  payment  may 
not  be  good  for  all  purposes  so  as  to  enable  the  judg- 
ment creditor  to  get  payment  of  his  debt  in  full  to  the 
prejudice  of  the  other  creditors  of  the  bankrupt.  For 
it  may  be  that  the  assigneei^  may  treat  the  payment, 
being  after  bankruptcy^  as  money  received  by  the  judg- 
ment creditor  to  their  use^  and  so  recover  it  from  him  ; 
leaving  him  to  get  a  dividend  only  on  his  debt,  and  we 
cannot  but  think  that  in  justice  the  loss  ought  to  fall 
on  the  judgment  creditor  rather  than  on  the  garnishee. 
Even  supposing  that  we  must  take  it  upon  these  plead* 
ings  that  the  defendants  had  notice  of  the  assignment, 
before  paying  under  the  order  though  after  service 
upon  them^  and  that  thereupon  instead  of  paying  they 
had  the  opportunity  of  taking  some  proceeding  for  the 
purpose  of  having  the  order  rescinded^  still  it  would  be 
a  hardship  upon  them  to  have  to  take  the  initiative  in  a 
proceeding  of  this  sort  to  set  aside  an  order — which 
they  had  had  no  power  of  preventing  being  made  upon 
them  find  which  they  were  perfectly  willing  and  able  ta 
pbey  if  they  were  only  safe  in  doing  so. 
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It  will  be  necessary  therefore  to  examine  the  cases      [1866.1 
decided  as  to  the  effect  of  these  garnishee  orders,  and       Wood 
Ke  whether  we  find  anything  in  them  which  induces  us,        Drav. 
sitting  in  a  Court  of  error,  to  decide  in  opposition  to 
the  broad  principle  of  protecting  honest  payments  made 
under  competent  authority. 

The  first  case  quoted  was  Holmes  v.  TuUan  (a). 
There  a  garnishee  who  had  been  served  with]  an^  order 
attaching  the  debt  he  owed  to  the  judgment  debtor  had 
dispated  his  liability  on  the  ground  of  the  bankruptcy 
of  the  judgment  debtor,  and  thereupon  the  Judge, 
mstead  of  an  order  for  payment,  directed  a  proceeding 
by  writ  under  section  64.  After  a  writ  had  issued  a 
tpecial  case  was  stated.  The  Court  decided  that  the 
jadgment  creditor  was  not  entitled  to  recover  against 
the  garnishee,  for  the  order  of  attachment  did  not  con- 
duaivdy  vest  the  debt  in  ^the  judgment  creditor  as 
against  the  assignees  of  the  judgment  debtor.  They 
held  that  the  judgment  creditor  was  in  the  position  of  a 
creditor  having  security  for  his  debt  within  the  meaning 
of  section  181  of  The  Bankrupt  Law  Consolidation 
Act,  1849,  but  that  he  had  not  a  lien  within  the  mean- 
ing of  the  word  in  the  clause  of  exception  in  that 
section.  This  case  therefore  shews  that  if  the  present 
defendants  had  had  notice  of  the  trust  deed  at  the  time 
or  after  the  ex  parte  order  of  attachment  was  served 
upon  them,  and  before  the  time  for  shewing  cause,  they 
^nld  have  had  good  cause  to  shew,  and  the  order  for 
payment  would  not  have  been  made.  And  we  think 
there  can  be  no  doubt  that  in  that  case  it  would  be  the 
proper  course  to  take  to  shew  cause,  and  if  he  were  to 
P&f  instead  of  shewing  cause  that  the  assignees  could 
fcooTer  against  them. 

(«)  6  E.J  B.  65. 


DUHV. 
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[1866.]  ^1^8  ^'^^tus  very  nearly  what  was  decided  in  the  next  case, 

^j^  Turner  v.  Janes  (a).  There  the  garnishee  was  served 
with  an  order  attaching  in  his  hands  a  debt  not  really  due 
at  the  time.  Instead  of  shewing  cause  as  directed  by  the 
ex  parte  attachment  order  or  even  waiting  for  an  order 
for  payment  to  be  made  upon  him^  he  gave  promissory 
notes  for  the  amount  to  the  judgment  creditor.  The 
judgment  debtor  then  became  bankrupt  and  it  was  held 
that  his  assignees  could  recover  against  the  garnishee 
the  amount  of  his  debt  on  its  becoming  due.  Here 
clearly  what  the  garnishee  did  could  not  be  said  to  be 
in  obedience  to  the  order  served  upon  him,  which  called 
upon  him  to  shew  cause  and  not  to  pay,  and  neither  by 
the  words  of  the  statute,  nor  by  the  principle  of  law  as 
to  compulsory  payments,  could  he  be  protected  against 
the  claim  of  the  assignee. 

Then  comes  the  case  of  TMury  v.  Brawn  (6).  This 
was  a  decision  of  Mr.  Justice  Cramptan  in  the  Bail 
Court  after  consulting  some  other  Judges.  He  held 
that  after  an  order  for  payment  had  been  made,  and 
before  execution  had  been  levied  or  payment  made,  the 
judgment  creditor  was  still  only  in  the  position  of  a 
creditor  having  security  for  his  debt,  and  that  the  judg- 
ment debtor  having  become  bankrupt  while  things  were 
in  this  state,  and  afterwards  execution  having  been 
levied  and  the  money  paid  into  Court  by  the  garnishee^ 
the  judgment  creditor  was  not  entitled  to  have  it  paid 
out  to  him :  that  is  to  say,  that  while  matters  were  in 
this  state  the  proper  person  to  receive  the  money  was 
not  the  judgment  creditor,  who  ought  only  to  have  a 
dividend,  but  the  assignees  of  the  bankrupt  for  the 
benefit  of  all  the  creditors. 

We  do  not  think,  however,  that   this  case  at   aU 

(a)  1  H.  #  .V.  178.  (h)  30  Z.  J.  Q,  B.  46 ;  6/ur.  N.  8.  1151. 


XXX.  VICTOBIA.]  107 

that  if  the  payment  had  been  made,  and  the  [1866.] 
MiigneCT  had  been  put  to  recover  it  from  some  one,  ^^^^^^  ' 
their  action  should  not  have  been  against  the  judg-  ^J^^ 
ment  creditor  for  money  received  to  their  use  rather 
than  against  the  garnishee.  If  it  did  so  decide,  we  are 
not,  sitting  as  a  Court  of  error,  bound  by  that  decision. 
Furst,  take  the  case  of  payment  being  made  under  the 
order  without  any  notice  of  an  assignment:  there  I 
think  we  ought  to  hold  that  the  payment  has  been  made 
under  tiie  sanction  of  a  competent  authority,  and  that 
it  ought  to  be  protected.  The  case  too  would  then,  we 
think,  come  within  the  express  words  of  sect.  65  of  The 
Common  Law  Procedure  Act,  1854,  giving  protection. 
If  in  £u!t  at  the  time  of  payment  the  debt  had  vested  in 
flie  assignees,  they  might  recover  it  against  the  judgment 
oeditinr  to  whom  it  was  paid  as  money  received  to  their 
me;  for  the  judgment  creditor  having  been  in  the 
pontimi  of  one  having  security  for  his  debt  and  not  a 
Ba  at  the  time  of  the  bankruptcy,  (or  registration  of 
tli€  deed,  which  is  the  same  thing,)  was  by  the  bankrupt 
Uw  not  entitled  to  get  payment  in  full. 

Neit  suppose  the  case  of  notice  of  the  bankruptcy  or 
Alignment  being  given  to  the  garnishee  after  the  order 
&r  payment  was  served  on  him,  but  before  he  pays. 
This  is  a  case  of  considerable  difficulty.  It  may  be  that 
tooording  to  the  case  of  TUbury  v.  Brovm  (a),  if  the  gar- 
luihee  were  then  to  apply  to  have  the  execution  under 
the  order  stayed,  this  would  be  done.  The  question  is 
whether  it  is  incumbent  on  him  to  take  the  ioitiative 
h  this  proceeding,  or  whether  it  is  not  rather  for  the 
"nignee  to  take  this  step ;  and  if  he  neglects,  whether 
Ae  garnishee  is  not  safe  in  obeying  the  order,  leaving 

(«)  30  Z.  /.  ^.  JP.  46;  6  Jur,  N,  5.  1151. 
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[1866.]  ^^®  assignee  to  recover  the  money  against  the  judgment 
^jjl^  creditor.  This  is  also  a  point  of  some  difficulty,  and  we 
^*  think  it  is  not  necessary  for  us  to  decide  that  it  would 

be  safe  for  a  garnishee  having  been  served  with  an  order 
to  pay,  and  afterwards  and  before  payment  receiving 
notice  of  a  bankruptcy  or  a  trust  deed,  after  that  to  pay 
under  the  order  without  an  immediate  threat  of  execu- 
tion, and  without  taking  any  steps  himself  to  get  the 
order  set  aside,  or  giving  notice  to  the  assignee  informing 
him  that  he  should  pay  when  the  assignee  got  the  order 
set  aside.  Nor,  on  the  other  hand,  is  it  necessary  to 
decide  that  if  execution  were  levied  or  imminently 
threatened,  and  under  the  execution  or  to  avoid  its 
being  immediately  levied  the  garnishee  were  to  pay  the 
money,  that  in  that  case  he  would  be  liable  again  to  the 
assignee?  In  the  present  case  it  is  alleged  in  the  plea 
that  the  payment  was  made  to  avoid  execution,  and 
because  execution  could  not  otherwise  be  avoided.  It 
is  not  replied  to  that,  that  the  defendants  had  had  notice 
of  the  deed,  but  simply  that  the  deed  had  been  regis- 
tered. 

We  think  we  must  take  the  allegation  in  the  plea  to 
import  either  that  the  defendants  had  no  such  notice, 
or  that,  if  they  had,  it  was  under  such  circumstances 
that  they  were  unable  to  get  the  order  set  aside  before 
they  were  compelled  to  pay  under  the  immediate  threat 
of  an  execution,  and  to  save  its  being  actually  levied. 
In  either  of  these  cases  we  think  the  remedy  of  the 
assignees  is  against  the  execution  creditor. 

It  follows  that  we  think  the  judgment  of  the  Court  of 
Queen's  Bench  is  erroneous  and  must  be  reversed.  It  is 
noticeable  that  the  view  presented  to  us  by  Mr.  Cleasby, 
and  on  which  our  opinion  is  mainly  founded,  does  not 
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appear  to  have  been  prominently  brought  forward  in  the      [1866.] 
Court  below,  viz.,  that  the  cases  only  shew  that  the  judg-        Wood 
ment  creditor  in  these  cases  where  a  bankruptcy  has        Dunit. 
soparrenedisnot  entitled  to  be  paid  in  full,  and  not  that, 
when  payment  has  been  made,  the  assignees  ought  to 
me  the  person  who  has  received  the  payment  rather 
thio  the  one  who  has  paid  it. 

We  think  therefore  that  it  sufficiently  appears  in  this 
idea  that  the  payment  was  made  in  obedience  to  the 
order  of  a  competent  authority,  and  is  therefore  pro- 
tected, and  the  judgment  should  be  reversed. 

The  judgment  I  have  delivered  is  to  be  taken  as  the 
judgment  of  my  brothers  JFilles  and  Piffott  and  myself, 
but  the  case  was  argued  before  Lord  Chief  Justice  Erle 
tad  Lord  Chief  Baron  Pollock,  also,  then  members  of 
tbe  Court,  and  it  has  their  sanction. 

Judgment  reversed. 


MEMORANDUM. 

On  the  first  day  of  this  Term, 

Robert  Ltish,  Esq.,  one  of  Her  Majesty's  Counsel, 
^  appointed  Judge  of  this  Court  instead  of  Mr.  Justice 
Crmptottf  deceased,  vol.  6,  p.  783.  Mr.  Justice  Lush 
v>8  previously  advanced  to  the  degree  of  the  coif,  and 
g«ve  rings  with  the  motto  "  Tenax  Justitiae."  He  was 
shortly  afterwards  knighted. 

END    OP    MICHAELMAS   TERM. 


no 
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Monday,         The  QuEEN  agaiust  The  Ratepayers  of  Nobth- 
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Ecclesiastical 
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C.37. 
Less  place 
included 
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owBAM  and  Clayton. 


In  1845  part  of  the  parishes  of  B,  and  BL^  comprisine  leas  than  half 
the  township  of  N,.,  and  a  small  portion  of  the  township  of  C,  were 
constituted  a  district  for  spiritual  purposes  nnder  stat  6  &  7  Fict,  c,  37., 
and  named  the  district  of  Q.    A  smul  {Mirt  of  the  townshipof  N,  was 
included  in  the  parliamentary  and  municipal  borough  of  H.,  and  the 
council  of  the  borough  of  H,  were  the  Local  Board  for  the  purposes  of 
The  Public  Health  Act,  1848,  and  The  Local  GoTemment  Act,  1858. 
But  the  township  had  continued  to  maintain  its  own  poor,  and  a  church- 
warden, OTerseers  of  the  poor,  and  surveyor  of  highways,  had  been 
elected  and  appointed  annually.     The  township  of  C.  was  in  the  parish 
ofB.    On  the  10th  October,  1864,  at  a  meeting  of  the  owners  and  rate- 
payers of  the  district  of  Q.,  conyened  by  the  <3iurchwardens  of  the  dis- 
trict, a  resolution  was  passed  that  The  Local  Government  Act,  1858^  be 
adopted.    Subsequently  meetings  of  the  owners  and  ratepayers  in  the 
district  of  that  part  of  the  township  of  N,  not  included  m  the  parlia- 
mentary and  mimicipal  borough  of  A  and  of  the  owners  and  ratepayers 
within  the  township  of  C.  were  held,  at  which  resolutions  were  pa]Bsed 
adopting  ^The  Local  Government  Act,  1858,  for  those  districts.  Memorials 
were  presented  by  ratepayers  of  the  townships  of  N,  and  C,  against  the 
adoption  of  The  Local  Oovemment  Act,  1858,  in  Q.    After  inquiry  the 
Secretary  of  State  made  four  orders  sanctioning  the  adoption  of  The 
Local  Government  Act,  1858,  in  Q.,  and  declaring  that  the  adoption 
of  that  Act  in  the  townships  of  ff^,  and  C,  was  mvalid.    Held,  that 
Q.  was  a  place  having  a  defined  boundary  within  The  Local  Gk>veniment 
Act,  1858,  21  &  22  Fict.  c.  98.  s.  12  (3.),  and  was  not  a  less  place 
included  within  a  greater  within  sect  14,  and  therefore  might  adopt 
the  Act,  and  that  the  orders  of  the  Secretary  of  State  were  vimd. 


TN  Trinity  Term^  Mellish  obtained  a  rule  calling  upon 
the  churchwardens  of  Queenshead  otherwise  Queens^ 
bury  to  shew  cause  why  certain  orders  of  the  Right 
Honourable  Sir  GeorgeGrey,  Bart.,  one  of  Her  Majesty's 
principal  Secretaries  of  State,  relating  to  the  adoption  of 
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The  Local  Gtoyemment  Act,  1858,  bj  the  ecclesiastical        1865. 
district  of  Queenshead  otherwise  Queensbury,  which  had    The  Quxbx 
beoi  removed  into  this  Court  by  certiorari,  should  not   j^^*  ^^^^ 
be  quashed.  Nobthowram 

and 

The  orders  were  as  follow : —  Clattoh. 


**  Local  Government  Act,  1858. 
"Whereas  The  Local  Government  Act,  1858,  was 
adopted  on  the  10th  day  of  October  last  by  the  ecdesi- 
aiticsl  districts  of  Queenshead  otherwise  Queensbury,  in 
the  county  of  York,  and  notice  thereof  in  writing  was 
duly  given  to  me  as  one  of  Her  Majesty's  principal 
Secretaries  of  State  as  required  by  such  Act.  And 
whereas  a  petition  has  been  presented  to  me  as  such 
Secretary  of  State  under  the  provisions  of  the  said  Act 
fiom  certain  owners  and  ratepayers  of  the  township  of 
Clqffoft,  in  the  parish  of  Bradford,  in  the  county  of 
York,  appealing  against  the  said  adoption  of  the  said 
Act  by  the  ecclesiastical  district  (a  portion  of  which 
odd  district  is  also  a  part  of  the  said  township),  and 
praying  that  I  should  refuse  my  consent  to  the  said 
district  being  constituted  a  district  under  the  provisions 
of  the  said  Local  Government  Act,  1858,  or  that  at  all 
ere&ts  I  should  exclude  from  such  Local  Government 
Act  district  such  portion  of  the  said  township  of 
ClatfUm  as  is  included  within  the  said  ecclesiastical 
district  And  whereas  inquiry  has  been  directed  by 
me  in  the  manner  prescribed  by  the  said  Act  as  to  the 
genuineness  of  the  said  petition  and  as  to  the  matters 
alleged  in  such  petition,  and  such  inquiry  has  been 
duly  held  and  the  result  thereof  reported  to  me.  Now 
therefore  I,  as  one  of  Her  Majesty^s  principal  Secre- 
taries of  State  as  aforesaid,  do  hereby,  under  the  provi- 
sions of  the  said  Act,  make  order  with  respect  to  the 
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1865.       matters  in  question  on  such  appeal  as  aforesaid^  namely, 

The  QuBBv    ^^*  *^®  ®*^^  hereinbefore  recited  petition  from  certain 

^'       ^  owners  and  ratepayers  of  the  said  township  of  Clayton 

NoETHowBAM  bc  dismisscd,  and  that  The  Local  Government  Act,  1858, 

and 

Clattoit.  have  the  force  of  law  in  the  said  ecclesiastical  district  of 
Queenshead  otherwise  Queensburtf  from  and  after  the 
date  of  this  present  order. 

"  Given  under  my  hand  this  15th  day  of  December^ 
1864. 

"  Home  Office,  "  G.  Greyr 

''Whitehall:' 

"  Local  Government  Act,  1858. 
'^Whereas  a  petition  has  been  presented  to  me  as 
one  of  Her  Majesty's  principal  Secretaries  of  State 
under  the  provisions  of  The  Local  Government  Act, 
1858,  from  certain  owners  and  ratepayers  of  the  town- 
ship of  Northauram,  in  the  parish  of  Halifax,  id  the 
county  of  York,  appealing  against  the  validity  of  the 
vote  for  the  adoption  of  The  Local  Government  Act, 
1858,  by  the  district  of  Queenshead  otherwise  Queens- 
bury,  and  praying  that  they  might  be  heard  by  them- 
selves, their  attorneys,  agents  and  witnesses,  in  opposition 
to  the  adoption  of  the  said  Act  in  the  aforesaid  eccle- 
siastical district  of  Queenshead  otherwise  Queensbury, 
as  well  upon  the  grounds  stated  and  set  forth  in  the 
said  petition  as  also  upon  all  other  grounds  of  objection 
to  the  proceedings  in  relation  to  the  assumed  adoption 
of  the  said  Act.  And  whereas  inquiry  has  been 
directed  by  me  into  the  circumstances  of  the  case,  and 
such  inquiry  has  been  duly  held  and  the  result  thereof 
reported  to  me.  Now  therefore  I,  as  one  of  Her 
Majesty^s  principal  Secretaries  of  State  as  aforesaid,  do 
hereby  under  the  provisions  of  the  said  Act  determine 
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the  questions  aiifling  on  such  appeal  as  follows,  namely,        1865. 
that  the  adoption  of  The  Local  Government  Act,  1858,    The  QjjrvsT 
by  die  said  ecdeaiastical  district  of  Queenshead  other-   lutepayen  of 
wiae  Q^eensbufy  is  valid.  Nokthowram 

"GiYcn  under  my  hand  this  15th  day  of  December,      Clayioii. 
1864. 

"Home  Office,  '•  G.  Grey.'' 

"  fF&UehaU." 

**  Local  Government  Act,  1858. 

"Whereas  a  resolution  for  the  adoption  of  The  Local 

Oofemment  Act,  1858,  was  on  the  14th  day  of  Novem^ 

her  last  passed  by  that  part  of  the  township  of  Northow- 

nm  not  included  within  the  borough  of  Halifax,  and 

notice  thereof  in  writing  was  given  to  me  as  one  of  Her 

Majesty's  principal  Secretaries  of  State  as  required  by 

ndi  Act    And  whereas  a  petition  has  been  presented 

to  me  duly  signed  according  to  the  provisions  of  the 

iiid  Local  (Government  Act    appealing    against    the 

nlidity  of  the  vote  for  the  adoption  of  the  said  Act ; 

Ukd  inquiry  has  been  directed  into  the  genuineness  of 

the  laid  petition  and  into  the  matters  therein  alleged, 

ttd  report  has  been  made  to  me  thereon.    Now  there- 

btt,  I,  as  one  of  Her  Majesty's  principal  Secretaries  of 

State  as  aforesaid  do  hereby  make  order  with  respect  to 

the  matters  in  question  on  such  appeal  as  follows, 

DJunely,  that  the  said  vote  for  the  adoption  of  The  Local 

Goremment  Act,  1858,  passed  by  the  said  part  of  the 

^  township  of  Northowram  on  the    14th    day   of 

Mtvntkr  last  was  invalid, 

'*  Given  under  my  hand  this  22nd  day  of  November. 
"Borne  Office,  '' G.  Grey.'' 

"  WhiUhalV 

VOt.  VII.  i  B.    &  8. 
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1865.  The  fourth  order  was  an  order  similar  to  the  thirl 

The  Qusn    '^^  ^^  ^®  Mxne  date  declaring  a  vote  for  the  adoption 

Rateplyew  of  ^^  '^^  Local  Gbvemment  Act,  1858,  passed  by  the 

^^**JL7*^  township  of  Clayton  on  the  15th  October,  to  be  invalid. 

Clattov.         It  appeared  firom  the  affidavits  in  support  of  the  rule 

that  the  township  of  Northowram  is  in  extent  about 

8500  acres  and  contains  a  population  of  about  25600, 

and  the  rateable  value  of  the  property  of  the  township 

is  about  88,400/. 

By  stat.  2  &  8  ^*  4.  c  64,  for  settling  the  boundaries 
of  counties  and  boroughs  so  far  as  respects  the  election 
of  members  of  Parliament,  a  small  part  of  the  township 
of  Northowram  comprising  about  sixty  acres,  and  also 
a  part  of  the  adjoining  township  of  Southowram^  were 
incorporated  with  the  township  of  Halifax  and  formed 
into  the  borough  of  HaKfax,  and  the  charter  of  incor- 
poration of  that  borough,  dated  the  22nd  March,  1848, 
granted  under  stat.  5  &  6  fF.  4.  c.  76.,  adopted  the 
Parliamentary  borough  and  its  boundaries  as  defined 
by  the  first  mentioned  Act  as  the  boundaries  of  the 
municipal  borough,  and  the  council  of  the  borough  are 
the  Local  Board  for  the  purposes  of  The  Public  Health 
Act,  1848,  and  The  Local  Government  Act,  1858,  and 
the  several  Acts  of  Parliament  incorporated  therewith 
respectively. 

The  population  of  that  part  of  the  township  of  Narik^ 
owram  which  is  included  in  the  Purliamentary  and 
municipal  borough  of  Halifax  is  about  5790,  and  the 
rateable  value  of  the  property  situate  within  the  same 
part  of  the  township  is  about  18,8852. 

The  township  of  Northowram  in  its  entirety  had 
nevertheless  continued  to  be  a  township  maintaining  its 
own  poor,  and  a  churchwarden  and  overseers  of  the 
poor  for  it  had  been  elected  and  appointed  annually 
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in  vestry;  and  under  the  provisions  of  stat.  6  &  6  fl^.  4.        ^865 

c.  50.  a  Board  for  the  repair  of  the  highways  of  the     ^,    ^ 

township  of  Nortliowram  has  been  for  many  years  elected  ^      ^• 

"  "^  Ratepayenof 

mnnally.  No&tbowbam 

The  township  of  Clayton^  in  the  parish  of  Bradford^  Clattoh. 
adjoining  the  township  of  Norihowram^  comprises  about 
1743  acres,  and  is  a  place  with  a  known  and  defined 
boondary.  Two  churchwardens  and  two  overseers  of 
the  poor  are  elected  annually  in  vestry  in  the  township, 
and  a  Board  for  the  repair  of  the  highways  is  also 
elected  annually  in  it,  under  the  provisions  of  stat. 
5  &  6  W.4t.e.  60.,  and  the  rates  for  the  relief  of  the 
poor  and  for  the  repairs  of  the  highways  have  been 
asKssed  upon  all  property  within  the  boundary  of  the 
township. 

In  1846,  and  under  the  provisions  of  stat.  6  8z;  7  Vict. 
c  87.,  intituled  ''An  Act  to  make  better  provision  for 
the  spiritual  care  of  populous  parishes/'  a  part  of  the 
parish  of  Bradfardy  and  also  a  part  of  the  parish  of 
BaHfaXf  were  constituted  a  separate  district  for  spiritual 
purposes,  and  named  ''  The  district  of  Queenshead.^ 
The  order  in  council  ratifying  the  scheme  for  the  dis- 
trict of  Queenshead  was  published  in  the  London  Gazette 
of  the  5th  Juffust,  1846. 

The  district  so  formed  comprised  about  1300  acres 
of  the  township  of  Northowram^  and  about  one-fifth 
of  the  area  of  the  township  of  Clayton;  it  was 
constituted  for  spiritual  purposes  only,  and  not 
for  secular,  civil,  or  parochial  purposes ;  and  in  set- 
ting  out  the  boundaries  no  regard  was  had  to  the 
lamtaiy  requirements  of  the  district,  nor  were .  arrange- 
ments made  in  respect  thereof;  and  the  boundaries^  so 
&r  as  regards  such  matters  and  the  question  of  rating, 

I  2 
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1865.        and  the  division  and  severance  of  partienlar  estates  and 

TheQuxxw     portions  of  estates,  were  altogether  arbitrary,  and  the 

Kate  avers  of  ^^^^^  *^d  occupiers  of  property  were  in  no  respect 

NoETHowiiAM  consulted,  and  had  in  fact  no  part  or  voice  in  setting 

Claytoh.     out  the  same. 

The  rates  for  the  relief  of  the  poor,  and  also  the  rates 
for  the  repair  of  the  highways  of  the  township,  had 
been  levied  upon  the  whole  of  the  township  including 
the  part  of  the  district  of  Queenshead,  and  the  owners 
and  ratepayers  within  the  limits  thereof  had  always 
exercised  their  right  of  voting  in  the  election  of  the 
churchwarden  and  the  overseers  of  the  poor  and  the 
Board  for  the  repair  of  the  highways  of  the  township. 

In  1862  the  inhabitants  of  Queenshead  assumed  the 
power  of  changing  and  altering  the  name,  and  sub- 
stituting for  it  the  name  of  Queensbury. 

On  the  10th  October,  1864,  in  pursuance  of  a  requi* 
sition  in  writing  presented  to  the  churchwardens  of  the 
district  of  Queensbury  by  twenty  ratepayers  or  owners 
within  it,  a  meeting  of  the  owners  and  ratepayers  within 
that  district  was  held  for  the  purpose  of  adopting  The 
Local  Government  Act,  1858,  at  which  meeting  a  reso- 
lution was  passed  '*  That  The  Local  Government  Act, 
1858,  be  adopted  in  the  ecclesiastical  district  of  Queens^ 
head  otherwise  Queensbury" 

Previous  to  the  holding  of  the  meeting  at  which  that 
resolution  was  passed  no  meeting  of  the  owners  and 
ratepayers  in  the  township  of  Norihowram  or  the  town- 
ship of  Clayton  had  been  held  for  the  purpose  of 
adopting  The  Local  Government  Act,  1858,  in  either 
township.  And  there  had  been  no  refusal  by  either 
township  to  adopt  the  Act  previous  to  the  passing  of 
the  resolution  by  the  owners  and  ratepayers  in  the 
ecclesiastical  district  of  Queensbury. 
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A  meetiiig  of  the  owners  and  ratepayers  within  the       1865. 
township  of  Clayton  was  duly  convened  for  the  15th    The  Quebm 
(ktslbtr^  the  notice  for  the  same  having  been  given  jtnteplyers  of 
prior  to  the  notice  for  holding  the  meeting  of  the  owners  Noethowbam 
ind  ratepayers  in  the  ecclesiastical  district  of  Queembwry,      Clattov. 
ind  the  meeting  was  accordingly  held  on  the  15  th 
OMer^  and  a  resolution  passed  adopting  the  Local 
Ooremment  Act^  1858^  for  the  whole  of  the  district  of 
tke  township  of  Clayton, 

A  meeting  of  the  owners  and  ratepayers  in  the  dis* 
trict  of  that  part  of  the  township  of  Narthowram  not 
indnded  within  the  boundaries  of  the   parliamentary 
ind  municipal  borough  of  Halifax  was  duly  convened 
and  held  on  the  14th  November,  at  which  a  resolution 
wia  passed  adopting  The  Local  Government  Act,  1858^ 
fiir  the  district  of  that  part  of  the  township  of  North- 
0vram  not  included  within  the  boundaries  of  the  borough 
d  Halifax,  and  notice  of  that  resolution  was  duly  given 
to  Sir  George  Grey.    Within  twenty-one  days  from  the 
punng  of  that  resolution  by  the  owners  and  ratepayers 
in  the  district  of  Queensbury  a  memorial  or  petition  of 
appeal  was  presented  to  the  Secretary  of  State  by  nume- 
roos  owners  and  ratepayers  considerably  exceeding  .one- 
twentieth  of  the  owners  and  ratepayers  in  the  township, 
praying  that  he  would  refuse  his  consent  to  the  eccle- 
liutical  district    of   Queensbury  being    constituted    a 
tect  under  The  Local  Government  Act^  1858,  or 
Aaty  at  all  events,  he  would  exclude  from  the  Local 
Oorernment  Act  district  that  portion  of  the  township 
^  Clayton  which  was  included  within  that  ecclesiastical 
diitrict 

On  the  10th  November  a  memorial  from  the  rate- 
payers and  owners  of  property  in  the  township  of  North- 
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1865.       ou>ram  was  presented  to  Sir  George  Orey  against  the 
The  QuspH    '^^^^^ion  for  adopting  The   Local  Gtovemment  Act, 
j^^  ^-       ^  1858^  in  the  ecclesiastical  district  of  Queembwy. 
KoBTHowBAK       Tho  objcctions  made  and  urged  on  behalf  of  the 
Clayton,     owners  and  ratepayers  of  both  townships  were:  that 
the  ecclesiastical  district  of  Queensbury  was  formed  for 
the  purpose  of  the  visitation  of  the  sick  and  other 
pastoral  duties :  that  it  was  not  a  place  having  a  known 
or  defined  boundary  within  the  meaning  of  sect  12  (3.)  of 
The  Local  Government  Act^  1858^  and  that^  if  the  district 
was  a  place  having  a  known  or  defined  boundary  within 
the  meaning  of  that  Act,  the  proceedings  were  a  viola- 
tion of  the  14th  section  of  the  Act,  inasmuch  as  the 
townships  of  Northowram  and  Clayton  had  not  refused 
to  adopt  the  Act,  and  no  determination  had  been  come  to 
by  one  of  Her  Majesty's  principal  Secretaries  of  State 
that  the  district  of  Queensbury  ought,  as  respects  the 
adoption  of  the  Act,  to  be  excluded  from  the  limits  of 
both  the  townships. 

The  affidavits^  on  shewing  cause,  stated  that  a  large 
number  of  the  owners  of  property  and  ratepayers  within 
the  district  of  Queensbury  presented  a  petition  to  the 
Secretary  of  State  against  the  adoption  of  the  Act  in 
the  whole  of  the  township  of  Clayton,  and  praying  to 
be  excluded  from  it,  and  against  the  vote  of  the  meet- 
ing in  that  township;  and  afterwards  also  presented  a 
similar  petition  against  the  adoption  of  the  Act  within 
the  township  of  Northowram,  and  against  the  validity  of 
the  vote  in  that  township  for  the  adoption  of  the  Act 
within  the  whole  of  that  township  except  so  much  as, 
was  included  within  the  borough  of  Halifax ;  and  the 
owners  of  property  and  ratepayers  of  that  part  of  the 
township  of  Northowram  included  in  the  district  of 
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QMMfiifiy  alio  presented  a  petition  of  appeal  to  the       i865. 
Secretary  of  State  againat  the  vote  in  that  township.         The  Qusbv 

llie  Secretary  of  State,  after  inquiry,  made  the  orders  ..^   aenof 

in  question*  Noktbowkam 

and 


ClATTOB. 


BomB  {Mamie  with  him)  shewed  cause.    The  orders 

€f  the  Secretary  of  State  relating  to  the  adoption  of 

The  Local  Goremment  Act,  1858,  21  &;  22  Vict.  c.  9&, 

bj  die  ecclesiastical  district  of  Queenahead  now  QueerU' 

krf  are  valid.    In  1846  it  was  formed  into  an  eocle- 

aaitical  district  with  metes  and  bounds  under  stat.  6  &  7 

Fict  e.  87.  s.  9.,  and  became  a  new  parish  for  ecclesiastical 

pmposes  with  churchwardens,  by  whom,  in  pursuance 

of  sect  18  of  Stat  21  &  22  Ftct  c.  98.,  the  meeting 

far  the  purpose  of  the  preceding  section  was  summoned. 

By  sect  12  the  Act  may  be  adopted  :^-(l.)  In  corporate 

boroogfas.    (2.)  In  other  places  under  the  jurisdiction 

of  a  board  of  Improvement  Commissioners.    "  (8.)  In 

all  other  places  having  a  known  or  defined  boundary,  by 

a  RBolution  of  the  owners  and  ratepayers.^'    And,  by 

Kct  16 :— '(10  Any  place  not  having  a  known  or  defined 

boondary  may  petition  the  Secretary  of  State  to  settle 

its  boondary  for  the  purposes  of  the  Act.    The  district 

of  (iiuensbury  was  a  place  having  a  defined  boundary 

within  sect  12  (3.),  and  therefore  able,  as  such,  to  adopt 

tte  Act  exclusively  for  itself:  it  was  known  who  were 

the  hutdowners  and  ratepayers  entitled  to  vote  at  the 

oteeting  for  its  adoption.     The  term  ''other  places 

Ittnng  a  known  or  defined  boundary''  would  include  a 

parish,  township^  hamlet,  borough,  chase  or  forest,  and 

aitra  parochial  places.    A  parish  is  ecclesiastical  in  its 

(^igin,  but  the  Legislature  have  laid  duties  of  a  secular 

character  upon  its  oflScers.     Sect.  14,  which  prohibits  a 
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18G5.      ^^^  place  included  witliin  a  larger  from  adopting  the 

The  QuEsx    ^^^  unless  the  larger  lias  refused  to  adopt  it  or  the 

lUtepIyewof  ^^'^^^"T  ^^  State  has  determined  that  the  less  place 

NoETHc^BiM  ought,  as  respects  the  adoption  of  the  Act,  to  be  e»- 

GL4TT01I.    eluded  from  the  limits  of  the  larger,  does  not  apply  to 

the  district  in  question ;  for  it  was  formed  by  taking 

portions  of  the  townships  of  Narihawram  and  Claytam, 

but  is  not  included  within  the  limits  of  either.     Sect.  16 

provides  for  a  place  not  having  a  known  or  defined 

boundary.      \^Ltish  J.     If  this  district  had  petitioned 

the  Secretary  of  State  to  settle  its  boundary  for  the 

purposes  of  the  Act,  the  answer  would  have  been  that 

it  already  had   a  defined   boundary.}    (He  was  then 

stopped.) 

Kemplay  {Mellish  with  him),  in  support  of  the  rule. — 
First  The  district  of  Queensbury  is  not  a  place  ''  having 
a  known  or  defined  boundary''  within  the  meaning  of 
Stat.  21  &  22  Vict  c.  98.  s.  12  (3.)  :  it  was  constituted 
under  stat.  6  &  7  Vict  c,  37.  $.  9.  a  separate  district 
for  spiritual  purposes  only,  and  remains  part  of  the 
common  law  parish  out  of  which  it  was  taken.  [He 
referred  to  sects.  11  and  18.]  By  sect.  17  the  church* 
wardens  chosen  for  it  are  to  *'  do  all  things  pertaining 
to  the  office  of  churchwarden  as  to  ecclesiastical  matters 
in  the  said  new  parish :''  they  have  no  civil  powers.  Ixl 
Reg.  V.  The  Overseen  of  Kingswinford  {a)  it  was  held 
that  a  meeting  for  the  adoption  of  The  Parochial  Watch- 
ing and  Lighting  Act,  3  &  4  ^^.  4  c.  90.,  in  an  ecdesias'* 
tical  district  formed  out  of  a  parish  under  stat.  1  &  2  ffl  4. 
c.  38.,  was  improperly  convened  by  the  churchwardens 
of  the  district  church.     [Lush  J.     Stat.   3  ft  4  ff .  4. 

(«)  :^E.fB,  688. 
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e.  90.  could  be  adopted  only  by  a  parish^  or^  as  that        1865. 
word  is  interpreted  by  sect  77,  part  of  a  parish.]     In    The  Qussh' 
Big.  T.  2%e  Archdeacon  of  Exeter,  H.  T.,  1863  (a),  it   ^t^  ""'  e»of 
vn  lidd  that,  inasmnch  as  a  district  parish  formed  Noktbowram 

and 

under  stats.  6  &;  7  Vict  c.  87.  and  19  &  20  Vict.  c.  104.  Clattov. 
RDuuDed  part  of  the  common  law  parish  for  all  except 
edeiiastical  pnrposes,  the  inhabitants  of  the  district 
piriih  were  entitled  to  Tote  at  the  election  of  chnrch- 
wtrdens  for  the  whole  parish.  The  Public  Health  Act^ 
1848, 11  &  12  Vict  c.  68.,  might  be  put  in  force  on  the 
petition  of  not  less  than  one-tenth  **  of  the  inhabitants 
nted  to  the  relief  of  the  poor  of  any  city,  town,  borough, 
pariah,  or  place  having  a  known  or  defined  boundary ;" 
aect.  8.  All  the  places  there  enumerated  are  under  civil 
jurisdiction :  the  inhabitants  of  Queensbury  district  are 
ntepayers  to  two  different  parishes.  [Mellor  J.  Sect.  8 
of  Stat.  11  &  12  Vict,  c  68.  applies  to  extraparochial 
places.  Lush  J.  Stat.  21  &  22  Vict.  c.  98.  enlarges 
Aat  Act :  there  might  be  a  place  in  which  were  no 
persons  rated  to  the  relief  of  the  poor ;  therefore  the 
Koond  Act,  sect  12  (8.),  enacts  that  the  Act  may  be 
adopted  by  a  resolution  of  the  owners  as  well  as  rate- 
payers.] Under  sect.  16  of  stat.  21  &  22  Vict  c.  98.  it 
vas  competent  to  the  Secretary  of  State  to  form  the 
^iitrict  of  Queensbury  with  its  present  boundary  into  a 
district  for  the  purposes  of  the  Act ;  but  then  he  would 
l^ve  had  to  exercise  a  judgment  as  to  the  proposed 
^^^dary. 

Secondly.  Sect  14  of  stat  21  &  22  Vict  c.  98.  has 
^  been  complied  with.  The  district  of  Queensbury 
contains  parts  of  the  two  larger  townships  of  North- 
^•ram  and  Clayton,  which  were  entitled  to  adopt  ,the 

(a)  1  yew  Rep.  267. 
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1865.       Act^  and  no  meeting  of  the  owners  and  ratepayers  of 

The  Qusnr    either  was  held  for  the  purpose  of  adopting  it  previously 

RatepaVenof  ^  ^^  adoption  of  it  by  the  district  of  Quemsbury,  nor 

NoftraowsAM  iii^  jjjjgje  ijeen  1^  refusal  by  either  to  adopt  the  Act,  nor 

Olaitom,     had  it  been  determined  by  the  Secretary  of  State  that 

the  district  of  Queensbury,  as  being  a  less  place  included 

within  a  greater^  ought^  as  respected  the  adoption  of  the 

Act,  to  be  excluded  firom  the  limits  of  the  townships  of 

Narthawram  and  Gayion.     [Lush  J.    Neither  of  those 

townships  could  hare  adopted  the  Act  so  as  to  include 

the  district  in  question.] 

« 

Mbllob  J.  The  argument  of  Mr.  Kemphy  goes  to 
shew  that  the  construction  of  stat.  21  &  22  Vict  c.  98. 
contended  for  on  the  other  side  is  right :  it,  in  truths  is  a 
hypercritical  ai^ument  on  words.  Whatever  might  have 
been  the  case  under  stat.  11  &  12  Vict  c  68.  the  matter 
is  dear  under  stat.  21  &22  Vict  c.  9&,  sect  12 of  which 
says  that  the  Act  may  be  adopted  ''  (8.)  In  all  other 
places  having  a  known  or  defined  boundary,  by  a  resoluticm 
of  the  owners  and  ratepayers"  within  that  boundary. 
The  district  in  question  is  a  place  with  a  defined  boundary 
for  some  purposes,  although  those  purposes  are  eccle- 
siastical'only  :  therefore  it  comes  within  the  third  class 
of  places  mentioned  in  the  statute.  This  construction 
is  fortified  by  the  provisions  in  sect  18  for  summoning 
meetings  for  the  purpose  of  the  preceding  section  in 
places  having  known  and  defined  boundaries,  not  being 
corporate  boroughs  or  towns  under  improvement  Com- 
missioners— ^the  meeting  is  to  be  summoned  by  the 
churchwardens,  or  one  of  them,  or,  if  there  are  no 
churchwardens,  the  overseers,  or  one  of  them ;  or,  on 
failure  of  both  of  these  oflScers,  or  default  in  the  per- 
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fiirmaiiee  oi  their  duty,  by  a  person  appointed  by  the       1865. 
Secretary  of  State.    Where  a  place  has  a  known  or    T^e  Qunm 
defined  boundary  for  any  public  purposes,  the  power  of  ^^'       ^ 
adopting  the  Act  exists,  unless  it  is  restrained  by  sect.  14.  NoftTHowaAM 
That  the  district  in  question  was  made  up  of  part  of     Clattov. 
two  larger  townships  might  have  been  urged  before  the 
Secretaiy  of  State,  on  the  occasion  of  the  memorial 
presented  to  him,  as  ground  for  his  refdsing  to  sanction 
(he  adoption  of  the  Act  in  it  The  Secretary  of  State,  after 
inquiry,  has  adopted  the  district  in  question  with  a  bound- 
ary already  defined.    Mr.  Kemplay  admits  that  under 
net  16  he  might  have  settled  this  identical  boundary  as 
(he  bonndary  of  a  new  district    The  Secretary  of  State 
hai  exercised  his  discretion ;  therefore  this  rule  must 
be  discharged. 

LvsH  J.  conouired. 

Rule  discharged,  with  costs. 


IN  THE  EXCHEQUER  CHAMBER. 

MoBOAN  against  The  Yale  of  Neath  Railway  Monday, 

Company. 

[Beported  vol.  5,  p.  736.] 


Lloyd  against  Guibert.  Mondw, 

^  November  2rih. 

[Reported  vol.  6,  pp.  100. 120.] 


Wilson  against  Rankin.  Tuesday, 

Notjember2Sth, 

[Reported  vol.  6,  pp.  208.  218.] 
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1865. 


2Y^^^  The  Queen  against  Steugnell. 

NovemBer2&\\i, 

^of'n^  or  p««on  "  to  have  or  keep  any  house  or  other  place  of  public  resort"  "  icft 

keepimi  house  ^®  pubKc  perfonnance  of  sta^  plays"  without  legal  authority.  By 
y^vMio  *®^  ^^  every  person  who  for  hire  shidl  act  or  present,  or  cause,  permit, 

verhnMnce  or  suffer  to  be  acted  or  presented,  any  part  in  any  stage  play  in  any 
%il  Vict  '  P^®  ^^^  ^^J  licensed,  is  subject  to  a  penalty.  The  appellants  hired  a 
^  go  M  9*  1 1  public  room  for  the  public  performance  of  stage  plays  for  six  consecutive 
'  nights :  the  room  was  not  licensed.    Held,  that  they  did  not  "  have  or 

keep"  a  place  for  the  perfonnance  of  stage  plays  within  sect.  2,  but 

migtit  be  liable  under  sect.  11. 

/^N  appeal  to  the  Quarter  Sessions  for  the  borough 
of  Grantham  against  a  conyiction  of  Edmund 
Rosenthal  and  Marian  Taylor  by  two  justices  for  having 
and  keeping  a  certain  room  in  the  Exchange  Hall  in 
that  borough  for  the  public  performance  of  stage  plays 
without  authority  by  virtue  of  letters  patent  or  licence 
from  justices  of  the  peace  for  the  borough^  the  Uecorder 
quashed  the  conviction  subject  to  a  case. 

The  appellants  were  convicted  for  having  and  keep- 
ing open  the  room  on  the  30th  January^  on  the  1st 
February^  on  the  2nd  February^  and  on  the  Srd  Feb- 
ruary^ and  adjudged  for  their  said  offence  on  each  of 
those  days  respectively  to  pay  four  several  sums  of 
2s.  6d.  to  be  applied  according  to  law^  and  to  pay  9s,  6d. 
for  costs:  and  if  not  paid  forthwith^  the  same  to  be 
levied  by  distress  and  sale  of  their  goods^  and  in  default 
of  suflScient  distress  the  defendants  to  be  imprisoned 
and  kept  to  hard  labour  for  three  calendar  months 
unless  the  said  sums  and  all  costs  and  charges  of  the 
distress  and  commitment  and  conveying  them  should 
be  sooner  paid. 
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The  appellants^  in  Ja/itfary,  1865^  hired  a  large  public        1865. 
room  withiii  the  borough  of  Grantham^  known  as  the    The  Quebn 
Exehanpe  Hall,  for  the  performance  therein  of  stage    SmnaNBLi.. 
plays.    They  paid  to  the  Secretary  of  the  Exchange 
BqU  1L  fi)r  the  use  of  the  room  for  six  consecutive 
nigbts  commencing  on  the  30th  January,     The  room 
fiB  not  duly  licensed  for  the  perfofmance  of   stage 
phys  by  yirtue  of  letters  patent  or  license  from  justices 
of  the  peace  of  the  borough  or  otherwise. 

Hie  appellants  caused  to  be  issued  and  published 
play  biUs  announcing  that  on  the  nights  mentioned  in 
the  order  certain  stage  plays  would  be  performed^  that 
is  to  8ay^  on  the  80th  January ^  ''  The  Bohemian  OirP' 
tad  **  Prince  Amabel  ;*'  on  the  1st  February,  '*  II  Trova- 
tore"  and  •'  Ldon  /'  on  the  2nd  February,  "  Lurline'* 
and  "Ixion;''  on  the  Zrdi  February,  ''Lucia  di  Lam- 
marmoor''  and  ''  Ldon ;"  and  those  stage  plays  were 
paUidy  performed  by  the  appellants  and  other  persons 
on  the  days  mentioned  in  the  order. 

llie  appellant  Marian  Taylor  received  at  the  door  of 
the  entrance  of  the  public  room  money  from  the  public 
^ho  attended  to  witness  the  stage  plays  publicly  per- 
formed. 

On  the  part  of  the  respondent  it  was  argued  that 
tie  appellants  had  or  kept  a  house  or  other  place  of 
Public  resort  for  the  public  performance  of  stage  plays 
withoot  authority  by  virtue  of  letters  patent  or  without 
licenae  within  sect.  2  of  stat.  6  &  7  Vict.  c.  68. 

On  the  part  of  the  appellants  it  was  argued  that  the 
<)WDerB  of  the  Exchange  Hall  and  not  the  appellants 
^  the  persons  who  had  or  kept  a  house  or  other 
Pl^  of  public  resort  for  the  public  performance  of 
*tage  plays  without  authority  or  license  within  that 


■»', 
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18681        enactment ;  and  Dawfs,  appt^  Daugka^  respt.  {a\  was 
The  QuExv    cited,  and  sections  7  and  11  of  the  Act  relied  on. 
SiBDoiiBLL.        ^®  Recorder,  entertaining  doubts  whether  the  facts 
proved  constituted  a  having  and  keeping  within  sect.  2 
of  stat.  6  &  7  VicL  c.  68.,  quashed  the  conviction. 

•71  fV.  Mellar, '  for  the  appellants. — By  stat.  6  &  7 
VicL  e.  68.  s.  2.,  '^  except  as  aforesaid^  it  shall  not  be 
lawfid  for  any  person  to  have  or  keep  any  house  or 
other  place  of  public  resort^'  "  for  the  public  perform- 
ance of  stage  plays/'  without  authority  by  virtue  of 
letters  patent  or  without  license  from  the  Lord  Cham- 
berlain or  from  justices  of  the  peace ;  and  the  per^ 
son  offending  forfeits  a  sum  not  exceeding  20L  for  every 
day  on  which  the  house  or  place  is  kept  open  by  him  for 
that  purpose  without  l^al  authorily.  The  words  ^  have 
or  keep''  refer  to  a  person  who  has  such  a  permanent 
interest  or  absolute  controul  of  the  premises  as  enables 
him  to  exclude  others.  The  license  is  given  in  respect 
of  the  building.  Sect.  5^  which  gives  jurisdiction  to 
justices  to  grant  licenses,  requires  the  application  to  be 
countersigned  by  two  justices  for  the  division  within 
which  the  property  proposed  to  be  licensed  is  situate 
and  requires  the  justices  to  hold  a  special  Session  "  for 
granting  licenses  to  houses  for  the  performance  of  stage 
plays.'*  [He  also  referred  to  sects.  8^  9.]  By  sect  7  no 
license  is  to  be  granted  to  any  person  ''except  the 
actual  and  responsible  manager  for  the  time  being  of 
the  theatre  in  respect  of  which  the  license  shall  be 
granted."  In  the  present  case  that  person  is  the  secre* 
tary  of  the  Exchange  Hall:  if  he  is  not  to  be  looked 
on  as    the   responsible  manager  he  mighty  without 

(a)  4  J9:  #  iV.  180. 


V, 

St&uonell. 
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obtaining  a  license^  let  tlie  Hall   firom  time  to  time       1865. 

for  tbe  performance  of  stage  plays  and  not  incur  any    The  Qusek 

penalty.    The  performance  of  stage  plays  in  unlicensed 

bouses  or  rooms  is  provided  for  by  sect.  11 ;  it  enacts, 

"That  every  person  who  for  hire  shall  act  or  present, 

or  eanaey  permit,  or  suffer  to  be  acted  or  presented,  any 

put  in  any  stage  play,  in  any  place  not  being  a  patent 

Aeatre  or   duly  licensed  as  a  theatre,^'  shall  forfeit  a 

fom  not  exceeding  10/.  for  every  day  on  which  he  shall 

10  offend.     [He  also  referred  to  sect.  16  and  stat  25 

G.  2.  e.  86.  s.  &] 

MeUsh  and  Cave,  for  the  respondent — ^The  persons  who 

kiie  a  house  or  room  and  cause  stage  plays  to  be  acted 

in  it  have  or  keep  it  for  the  public  performance  of  stage 

pbys  within  the  meaning  of  sect  2  of  stat  6  &  7  Vict 

c  6&  By  sect  7  the  license  is  to  be  granted,  not  to  the 

lone^  but  to  the  actual  and  responsible  manager,  and  he 

nut  be  the  person  carrying  on  the  business  of  acting 

•tige  plays  in  the  house  or  room.     [Lush  J.     Suppose 

two  persons  hired  a  house  for  acting  stage  plays,  one  from 

tbee  o'clock  to  five,  and  the  other  from  seven  o'clock  to 

Qg^t,  to  which  should  the  licoase  be  granted?]     The 

liceBaee  is  the  person  who  selects  the  plays  to  be 

>cted.     [Lush  J.      I  should    say  he    is  the  person 

responsible  for  what  is  done  in  the  house.    A  private 

'oom  cannot  be  licensed.    Sect  7  speaks  of  the  manager 

of  the  house,  not  of  the  plays  acted  in  it]     The  sec- 

r^ctary  of  the  Exchange  Hall  had  no  power  to  admit  or 

^nde  persons  during  the  performances:  that  is  the 

teit  of  having  or  keeping  a  house  or  other  place  for  the 

Public  performance  of  stage  plays.     [They  cited  Reg.  v. 
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1866.        Stannard  (a),  Reg,  v.  Peirson  (6),  Shutt  v.  Lewis  (c).] 
The  QusKH    Sect.  11  subjects  to  a  penalty  any  person  who  either 
Strugiikll.    *^^'  ^'  employs  or  lets  out  other  persons  to  act,  any 
part  in  any  stage  play. 

• 
Mellor  J.  We  are  of  opinion  that  the  judgment  of 
the  learned  Becorder  was  right,  and  that  the  conviction 
by  the  justices  was  based  upon  an  erroneous  construction 
of  sect.  2  of  stat.  6  &  7  Vict  c.  68.  It  would  indeed  be 
unfortunate  if  there  were  no  section  in  the  Act  which 
would  prevent  persons  in  the  position  of  the  appellants 
acting  anything  immoral  or  against  good  manners,  and 
subject  them  to  the  jurisdiction  of  the  justices ;  but  that 
is  abundantly 'provided  for  by  sect  11,  which  applies  to 
persons  who  hire  unlicensed  rooms  for  a  short  time,  and 
act  or  cause  to  be  acted  therein  stage  plays.  Suppose  the 
appellants,  having  hired  this  room  for  acting  certain  plays, 
let  it  to  other  persons  for  acting  something  different. 
The  secretary  of  the  Exchange  Hall  might  interfere 
and  prevent  that  being  done.  The  appellants  were  only 
acting  in  this  room  with  the  permission  of  the  owners ; 
and  sect.  11  being  applicable  to  them  there  is  no 
reason  for  bringing  them  within  sect.  2,  which  refers  to 
the  person  who  is  the  actual  and  responsible  manager 
of  the  theatre,  and,  as  such,  has  entire  controul  over 
and  a  permanent  interest  in  it ;  for  by  sect.  7  the  license 
is  to  be  granted  to  him,  and  he  is  to  become  bound  in 
a  penal  sum  not  exceeding  500/.  for  the  due  observance 
of  the  rules  regulating  the  theatre,  and  for  breach 
of  those  rules  or  any  of  the  provisions  of  the  Act. 

(a)  1  L0igk  f  Cave  C.  C.  349.  (ft)  2  U,  Raym.  1197. 

(c)  6  Eip,  128. 
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LirsH  J.     The  scheme  of  stat.  6  &  7  Vict  c.  68.  is  to        18G5. 
maintain  a  control  over  theatrical  entertainments  and  the     The  Quees 
ictmg  of  stage  plays  ;  and  for  this  purpose,  by  sect.  7,    stbuonell. 
the  places  where  they  are  performed  require  a  license, 
md  by  sect.  2  the  owner  is  liable  to  a  penalty  if  the  place 
boot  Ucensed;  also,  by  sect.  11,  a  penalty  is  imposed 
on  erery  person  who  performs  or  causes  to  be  performed 
any  play  in  an  unlicensed  house.     The  appellants  who 
were  convicted  were  not  tenants  or  owners  of  this  room ; 
ikey  had  no  permanent  interest  in  or  control  over  it,  but 
onlf  ptid  so  much  for  the  use  of  it  for  six  nights  for  per-    ^ 
forming  stage  plays  by  themselves  or  persons  in  their 
employment.  They  acted  or  caused  stage  plays  to  be  acted 
inananlioensed  room ;  and  against  that  sect.  11  is  direc- 
ted. When  I  find  a  separate  section  pointing  to  persons 
in  tint  position  I  must  suppose  that  sect.  2,  which  uses 
diflbent  language,  was  intended  to  apply  to  other  and 
liSnent  persons.     It  would  be  straining  language  to 
ay  ihat  a  person  who  hires  a  room  for  six  evening 
entertainments  has  or  keeps  it  for  the  public  perform- 
ance of  stage  plays;  and   this  view  is   confirmed   by 
reference  to  sect.  7,  according  to  which  no  license  is 
to  be  granted,  except  to   the  actual  and  responsible 
manager  for  the  time  being  of  the  theatre.    When  the 
person  who  has  the  control  over  the  house  has  a  license, 
^  can  employ  or  allow  any  other  person  to  act  stage 
plftyt  in  it.     The  license  is  in  respect  of  the  house, 
not  of  the  individual,  and  it  could  not  be  intended  that 
1^  tkould  be  granted  to  a  person  who  has  merely  the 

^  of  the  house  for  particular  performances  on  a  few 
ereninga. 

Order  of  Sessions  confirmed  (a). 

(«)8eeZyofiT.  Knawles.SB.  #  iSf.656;  affirmed  on  appeal,  6  7c/.  701. 
^OL.  VII.  K  B.    &   8. 
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1865. 


j^:^28u..         IN  THE  EXCHEQUER  CHAMBER. 

DeviH,  PoLDEN  agaifist  Bastard. 

^^V^  DeriBO  aa  follows:—"  To  my  nephew  W.  P.  I  ^ve  the  house  I 

'^^*'''?*^  live  in,  with  the  outhonse  and  ^txden  and  orchard,  in  my  own  occnpa 

*  0/  pump,    ^  j^jjj^  j^^  jj|g  ijgjjjg  gud  assigns  for  ever.    I  give  to  my  niece  C.  P 

hoose  and  outhouse  and  garden  as  now  in  the  occupation  d  T.A,,U 
and  her  heirs  Imd  assigns  for  ever."  The  house  in  the  occupati< 
the  devisor  had  a  pump  belonging  to  it,  which  T.  A,,  who  had  occt 
the  other  house  as  yeany  tenant  of  the  devisor  for  two  years,  had 
accustomed  to  go  to  and  draw  water  from,  with  her  knowledge.  I 
afBrming  the  judgment  of  the  Queen's  Bench,  that  the  right  to  th< 
of  the  pump  was  not  an  easement,  and  did  not  pass  to  C.  P, 

^HE  defendant  having  appealed  against  the  decino 
the  Queen's  Bench^  vol.  4,  p.  258,  the  case  was  h( 
before  Erle  C.  J.,  Pollock  C.  B.,  Willes,  Byles 
Keating  J  J.,  and  Bbamwell,  Channell  and  Pigott  '. 

Kay  {Kingdon  with  him). — There  are  two  qnesti 
in  this  case.  First.  The  construction  of  the  will 
Rachel  Pciden  Bonnel.  Second.  Whether  the  righi 
take  water  from  the  pump  of  the  plaintiiSF  is  an  e 
ment. 

First  In  order  to  construe  rightly  a  will  the  d 
should,  as  far  as  possible,  place  itself  in  the  position  of 
testator,  and  it  is  a  rule  that  no  word  ought  to  be  rejei 
unless  it  is  impossible  to  give  it  any  meaning, 
premises  are  given  '^  as  now  in  the  occupation  of  7\ 
If  the  yard  had  not  been  within  the  curtilage  the  w< 
''  as  then  enjoyed  by  him''  would  have  passed  it^  ai 
fortiori  they  will  pass  a  right  to  go  across  the  ys 
Bodenham  v.  Pritchard  {a)  \  and  so  would  '^  the  hou 
live  in  and  garden  /'  Doe  d.  Clements  v.  CoUins  {h). 

{a)  IB,  fa  860.  (6)  2  T  B,  496. 


V. 

Bastako. 
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odlar  within  the  bonndary  of  one  house  will  pass  under  1865. 
tkc  dense  of  another  with  which  it  had  been  occupied  p^i^^ilJ 
bf  the  words  ''all  my  freehold  messuage  wherein  he  now 
Kfes/'  /V»w  y.  Parker  (a). 

Second.  This  is  an  easement  which  passes  as  appur- 
tenant to  a  house  without  any  words  of  reference.  It 
bat  indeed  been  laid  down  as  a  rule  that  this  only 
applies  to  easements  which  are  in  their  nature  con- 
tmnons  and  apparent^  such  as  drains  or  easements  of 
neoeasity;  Gak  en  Easements^  8rd  ed.,  pp.  76,  77 ;  but 
^jM  mle  has  been  qualified^  and  it  only  applies  to  such 
easements  as  are  apparent ;  Staple  v.  Haydon  {p\  Pyer 
V.  Carter  {c).  [BramtoeU  B.  That  last  case  is  no 
authority.]  It  has  been  doubted^  but  is  confirmed  by 
hoart  T.  Cochrane  {d)  and  Hall  v.  Lund  {e). 

Tki  Solicitor  General  {H.  T.  Cole  with  him),  who 
appeared  for  the  plaintiff,  was  not  called  on. 

Bus  C.  J.  The  judgment  of  the  Queen's  Bencli 
must  be  afl^med. 

The  testatrix,  Rachel  Polden  Bonnel,  was  in  possession 
^  theae  two  tenements,  and  she  devised  them  to  two 
^sparate  devisees,  and  it  appears  that  for  a  few  years 
Wore  the  devise  of  the  occupant  one  of  them  was 
><)CQatomed  to  go  on  the  other  and  take  water  from  a 
pnnp  there.  The  devise  is  in  fee  of  "  the  house,  and 
OQthonae  and  garden  as  now  in  the  occupation  of  T.  A.'^ 
Under  this  the  defendant  claims  to  be  owner  of  a  domi- 
i^t  tenement,  and,  as  such,  having  a  right  to  go  on  the 

(a)  2  Bing,  456,  {b)  e  Mod.  I, 

{e)  \H.iN.  916.  {d)  4  Maeq.  117. 

(#)  Iff.fC.  676. 

K  2 


T. 

Bastard. 
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1865.        servient  tenement  and  take  water  from  the  pump.    Do 
p^j^pjjjj       the  words  I  have  read,  **  as  now  in  the  occupation  of 
T.  A.,''  make  one  of  these  houses  a  dominant  and  the 
other  a  servient  tenement,  and  ^ve  the  devisee  of  the 
one  a  right  to  go  to  the  pump  of  the  other  and  take 
water?  I  think  they  do  not  The  words  in  a  will  *'With 
all  the  ways  belonging  thereto/'  or,  '*  As  the  premises  are 
now  enjoyed  by  him,'*  are  words  of  general  description, 
and  the  Judges,  ii^  iuterpreting  them,  have  sometimes 
held  that  things  like  this  will  pass.     But  our  judgment 
must  be  on  the  particular  words  of  this  wilL     Herqu^ 
is  a  special    description    of    the    premises,   which    I 
think  does  not  carry  with  it  this  easement.     A   dis- 
tinction exists    between    such    easements  as  a  right 
of  way,  which  may  be  used  from  time  to  time,  and 
may  be  apparent  or  not,  and  easements  of  necessity  or 
continuous  easements.     The  judgments  in  the  House 
of  Lords  and  in  the  Exchequer  which  have  been  cited 
recognise  that  a  grant  of  an  easement  used  of  necessity, 
or  continuously,  as  a  drain,  will  pass  under  these  words. 
But  a  distinction  is  drawn  between  such  easements  as 
those  and  such  as  are  used  from  time  to  time  only, 
and  the  easement  in  question  clearly  belongs  to  the 
latter.     The  way  from  one  of  these  premises  to  the 
other  for    the    purpose  of   drawing  water  from  the 
pump  would  only  be  used  when  the  party  liked  to  use 
it.   The  judgment  of  the  Court  below  is  founded  on  that 
distinction  between  the  two  classes  of  easements,  and  on 
that  my  judgment  proceeds. 

I  could  not  follow  Mr.  Kay  in  his  argument  on  the 
case  of  Bodenham  v.  Pritchard  (a)  where  a  devise  of  a 
mansion    house  and  buildings  thereto  belonging  ^'as 

(a)  IB.^a  360. 
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tlien  enjojed  by  him''  passed  an  adjoining  estate.  There        -^^q^ 
ire  DO  such  words  in   this  case.    Ascertain  to  what 


POLOEM 

Itnds  the  words  apply^  and  then  the  judgment  follows.  ▼• 

oAWIAMD, 

Here  is  only  a  question  of  easement^  and  on  that  point 
oar  judgment  is  as  I  have  stated. 


The  rest  of  the  Court  concurred. 

Judgment  affirmed. 


MEMORANDUM. 

h  this  Vacation, 

Henrtf  Hopley  White^  Esq.,  of  the  Middle  Temple^  the 
HoDoraUe  Anthony  John  Ashley^  of  the  Inner  Tempk^ 
Hmy  WUUam  Cripps^  Esq.,  of  the  Middle  Temple,  John 
Mert  Davison,  Esq.,  of  the  Middle  Temple,  and  fViUiam 
Gtorgt  GranviBe  Venables  Vernon  Harcourt,  Esq.,  of 
tic  Inner  Temple,  were  appointed  of  Her  Majesty's 
Counsel. 
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1865. 


REGULuE   GENERALES. 

Pursuant  to  Act  28  Fiot,  eap.  45. 


MICHAELMAS    VACATION,   1866. 


Whereas  bj  an  Act  passed  in  the  Session  of  Parliament  held 
28th  year  of  the  reign  of  Her  Mi^estj,  c  45,  entitled  "An  Act  t 
ride  for  the  collection  bj  means  of  stamps  of  fees  payable  in  the  m 
Courts  of  law  at  Wesfm:nsier,  and  in  the  offices  belonging  thereto, 
provided  bj  the  third  section  thereof  that  the  Commissioners  c 
Migesty's  Treasury,  with  the  ooncnrrence  of  the  lAxrd  Chirf  Ji 
and  of  the  Lord  Chief  Baron,  may  from  time  to  time  make  such 
AS  seem  fit  for  regulating  the  use  of  the  stamps  under  this  Ac 
particularly  for  prescribing  the  application  thereof  to  document! 
time  to  time  in  use  or  required  to  be  used  for  the  purposes  o: 
stamps,  and  for  insuring  the  proper  cancellation  of  adhesive  i 
and  keeping  account  of  such  stamps ;  now  we,  being  two  of  the 
Oommissioners  of  Her  Mt^esty's  Treasury,  with  the  concuirenee 
Lord  Chief  Justices  and  of  the  Lord  Chief  Baron,  do  hereby  ordi 
direct  that  the  following  rules  be  observed  in  respect  to  stamps  i 
the  superior  Courts  of  common  law,  and  in  the  several  offices  con 
therewith ;  the  Crown  Office,  Queen's  Bench ;  the  Office  of  Regis 
of  Certificates,  &c,  of  Acknowledgments  of  Deeds  of  Married  M 
Court  of  Common  Pleas ;  the  Office  of  Kegistrar  of  Judgment 
Common  Pleas;  the  Queen's  Bench  Remembrancer's  Office,  C< 
Exchequer ;  and  in  the  Judges'  Chambers ;  to  take  effect  on  am 
the  1st  day  of  January,  1866. 

1.  The  stamps  to  be  used  for  collecting  the  fees  payable  in  the  i 
offices  in  the  Courts  of  Common  Law  at  Westminster,  and  in  the  2 
Chambers,  by  virtue  of  the  above  Act,  shall,  subject  to  the  pro 
of  the  seventh  and  eighth  of  these  rules,  be  stamped  or  affixed 
expense  of  the  parties  liable  to  pay  such  fees  on  or  to  the  vellum, 
ment,  or  paper  on  which  the  proceedings,  in  respect  whereof  su< 
are  payable,  are  written  or  printed,  or  which  may  be  otherwise  i 
reference  to  such  proceedings. 

2.  Where  any  of  such  fees  are  payable  in  respect  of  any  ma 
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to  be  done  by  any  officer  or  in  any  office  of  the  eaid  CoortSi  or  at         1865. 

the  Judges'  Chambers,  and  it  shall  not  have  been  cuBtomary  to  use  any  

iritten  or  printed  docnment  or  paper  in  reference  to  such  matter  or       Rkgulji 

thing  whereon  the  stamp  oould  be  stamped  or  affixed,  the  party  or  his 

ittonej  requiring  anch  matter  or  thing  to  be  done,  or  permitted  to  be 

done,  ihaU  make  application  for  the  same  by  a  praecipe  or  short  note  in 

writisg  or  print,  and  a  stamp  denoting  the  amount  of  the  fee  so  payable 

•hill  be  stamped  or  affixed  to  snch  pnecipe  or  note. 

3.  All  sdheeiye  stamps  affixed  to  any  paper  or  document  presented  to 
or  kept  in  the  possession  of  any  of  the  officers  of  the  said  Coorts,  or  of 
tibe  elffks  to  the  Judges,  shaU,  before  the  act  is  done  or  permitted  to  be 
<looc^  in  respect  of  which  the  fee  denoted  by  such  stamp  is  payable,  be 
cflwtoaUy  cancelled  by  some  officer  of  the  said  Courts,  or  by  one  of  the 
Mid  deiks  to  the  Judges,  by  obliterating  the  same  by  means  of  a  hand- 
•ftunp  and  printing  ink,  shewing  the  date  of  the  cancellation,  and  no 
Rch  doeoment  shall  be  filed  or  deUvered  out  until  the  stamp  thereon 
dull  ha?e  been  cancelled  or  defaced  in  manner  aforesaid. 

i  That  when  any  summons,  order,  or  other  document  has  been  issued 
bj  mittske,  and  the  stamp  thereon  has  been  cancelled  without  haring 
bean  legitimately  used,  the  master,  associate^  or  other  proper  officer  of 
thedepaitment  to  which  the  fee  is  payable,  or  the  Judges'  clerk,  shall 
estify  that  such  stamps  are  fit  subjects  for  allowance,  and  it  shall  be 
MBpeteot  to  the  Board  of  Inland  Berenue,  upon  the  presentation  of 
Meh  certificate,  to  allow  the  amount  thereof. 

&  That  distributors  of  stamps,  and  all  persons  licensed  to  sell  stamps 
ia  England  and  Wales,  shall  be  permitted  to  sell  the  stamps  above 
ftftoed  to,  and  that  an  office  be  provided  in  or  attached  to  the  Judges' 
(Stinben  for  the  sale  of  stamps. 

&  The  several  officers  of  the  said  Courta,  and  the  clerks  to  the  several 
Judges  shall,  on  or  before  the  SOth  day  of  April  in  each  year,  make  out 
tt  acooont  of  all  stamps  cancelled  in  their  respective  offices,  specifying 
the  number  of  each  denomination,  and  shall  render  such  account  to  the 
Itffdi  Commissioners  of  Her  Majesty's  Treasury,  and  the  first  of  such 
>noanti  shall  be  for  the  three  months  ended  3l8t  March,  1866,  and  the 
Hooid  of  such  accounts  for  the  year  ended  Slst  March,  1867,  and  so 
fbith. 

7.  Asd  we  do  hereby  order  and  direct  that  the  stamps  to  be  used  for 
nQeeting  tiie  fees,  payable  in  the  offices  of  the  several  Masters  of  the 
Oottti  of  Common  Law,  shall  be  stamped  or  affixed,  at  the  expense  of 
^puiiee  liable  to  pay  such  fees,  on  the  several  docimients  mentioned 
^  ^  lecond  column  of  the  subjoined  table. 
^*M  taken  in  the  offices  of  the  Masters  of         Stamps  to  be  affixed  upon 

^  Conrts  of  Queen's  Bench,  Common 

^^  and  Exchequer,  in  respect  of 
^^wrii Prsecipe.  • 
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1865.         £v«r7  appeanmcd  Appeanmoe  piece,  whieh  shall 

be  of  linen  paper  of  the 


the  parchment  appearance 
pieces  heretofore  aaed. 
Filing  erery  document    ....    Document  filed. 
Amending  any  proceeding  .    Order  to  amend. 

Every  rule      .        .  ...    Bule. 

Ereiy  judgment      .....    Entiy  in  Maeter^s  bod^ 
Taxing  bill  of  coats        ....    Bill  taxed. 
References  to,  or  examinaticms  by  Mas-    Certificate,   examination,  at 

ten  '       report 

Payment  of  money  into  Court         .        .    Entiy  in  Master*s  book. 
Erery  certificate      .....    Certificate. 
Office  copies  of  documents  .        •    Office  copy.  * 

Searches Prseipe  or  note  filed. 

Every  affidavit  or  affirmation  .    Affidavit,  &c 

Allowance  and  justification  of  bail,  taking    Bail  piece. 

special  bail  as  Commissioners 
Filing  affidavit,  and  enrolling  articles  of    Entry  in  Master's  book. 

clerkship 
Every  re-admission  of  an  attorney  .        .    Rule  for  re-admission. 

8.  And  we  do  further  order  and  direct  that  a  book  or  books  be  kepi 
in  the  offices  of  the  Associates  of  the  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  in  which  book  or  books  shall  be  entered  the 
names  of  the  several  causes,  against  which  shall  be  placed  adhesive 
stamps  of  the  value  required  during  the  different  stages,  and  it  shall  be 
the  duty  of  the  associate,  or  of  such  one  of  his  clerks  as  he  shall  direct 
to  do  it,  to  cancel  such  stamps  in  the  manner  hereinbefore  provided 
immediately  after  they  are  placed  on  such  books. 

Given  under  our  hands  at  the  Treasury  Chambers,  Whii€h4dl,  this 
fifteenth  day  ot  December^  1865. 

BusseUf 

K  H.  KnaUkbtdl  Huffessen, 

We  do  hereby  signify  our  concuzrence  in  the  before  mentioned  ndee 
and  regulations. 

A.  E.  COCXBUBN, 

Lord  Chief  Justice  of  the  Court  of  Queen's  Bench. 

W.  E&LB, 

Lord  Chief  Justice  of  the  Court  of  Common  Pleas. 
Fbbd.  Pollock, 

Lord  Chief  Baron  of  the  Court  of  Exchequer. 
Wh  Dectmher,  1866. 
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CASES  1866. 


ABGUED  AND  DETERMINED 

i> 

THE  QUEEN'S  BENCH, 


IX 


HILAET    TEEM, 

XXIX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCKBURN  C.  J. 

Mellor  J. 


Shee  J. 
Lush  J. 


Page  and  another  against  Defries  and  another,  ^onday. 

•^  January  loth. 

1-  The  defendants  sent  a  barge  under  the  management  of  their  Liability  of 
Kghtfnnan  to  a  wharf  for  the  purpose  of  beine  loaded;  he  was  unable   master  far  act 
I^S^  up  to  it  in  consequence  oi  a  barge  belonging  to  the  plaintiff   of  servant. 
Vog  in  the  way  without  any  one  in  charge  of  it ;  the  foreman  of  the 
*WtoId  him  to  shove  the  other  barge  away  a&  it  had  no  business  there, 
^  to  bring  his  alongside;  he  then  moved  the  plaintiffs'  barge  from  the 
''^j  and  made  it  fast  to  a  pile  in  the  river.  When  the  tide  went  down 
**  plabtiflfe'  bai*ge  settled  upon  a  projection  in  the  bed  of  the  river, 
*Dd  Tu  injured :    held,  that  the  defendants  were  responsible,  as  the 
ughterman,  in  doing  the  act  complained  of,  was  acting  as  their  servant. 

i  Lamb  ?.  Lady  Elisabeth  Palk,  ^  C,  ^  P.  621,  overruled. 

PHlS  was  an  action  brought  to  recover  damages  for 
iojary  done  to  a  barge  of  the  plaintiffs  by  reason 
of  the  alleged  carelessness  and  negligence  of  the  defend* 
*Qt8'  servant. 
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1866.  The  defendants  pleaded  not  guilty,  and  a  denial  that 

P^oB        ^^^  person  alleged  to  be  the  servant  of  defendants  was 
DiraiBs      ^^  ^^^  ^^^^  ^^  committing  the  acts  complained  of  acting 
as  their  servant 

Issue. 

On  the  trial,  before  Blackburn  J.,  at  the  Sittings  at 
Guildhall  after  Michaelmas  Term,  1865,  it  appeared  that 
the  defendants,  who  were  wharfingers  and  lightermen  at 
fFappiuff,  sent  a  barge  under  the  management  of  one  of 
their  lightermen  to  New  Inn  Wharfs  Ratcliffe,  on  the 
river  Thames^  for  the  purpose  of  receiving  a  load  of 
mill  stones  from  that  wharfl  The  wharf  was  so  situated 
that  barges  could  get  up  to  it  to  receive  their  loads  only 
at  certain  states  of  the  tide.  When  the  defendants' 
lighterman  arrived  at  the  wharf  he  was  unable  to  get 
up  to  it  in  consequence  of  the  plaintifis'  baige  lying  in 
the  way  without  any  one  in  charge  of  it.  He  waited 
off  until  the  next  morning,  when  the  foreman  of  the 
wharf  told  him  to  shove  the  other  barge  away  as  it  had 
no  business  there,  and  to  bring  his  alongside :  he  then 
untied  the  other  barge  from  a  ring  on  the  wharf  to 
which  it  was  fastened,  and  made  it  fast  to  a  pile  a  little 
farther  out  in  the  river,  and  so  left  it.  When  the  tide 
went  down  the  plaintiffs'  bai^e  settled  upon  a  projection 
in  the  bed  of  the  river,  and  was  injured. 

It  was  contended  for  the  defendants  that  when  their 
lighterman  removed  the  plaintiffs'  barge  he  was  not 
acting  as  their  servant,  but  under  the  authority  of  the 
foreman  of  the  owners  of  the  wharf,  and  therefore  they 
were  not  liable ;  and  Lamb  v.  Lady  Elizabeth  Palk  (a) 
was  cited. 

The  learned  Judge  ruled  in  opposition  to  that  case ; 
and  a  verdict  was  given  for  the  plaintiffs,  damages  40/. 

(a)  9  C.  #  P.  629. 


T. 

DBrBxsi. 
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Digby  Seymour  now  moved  for  a  rule  nisi  for  a  new        1866. 
trial  OD  the  ground  of  misdirection. — In  Lamb  v.  Lady         f^^ 
Elizabeth  Palk  (a)  the  plaintiff's  van  was  unloading  at 
the  back  entrance  of  his  premises,  and  his  gig  standing 
behind  it,  when  the  defendant's  coachman  with  a  car- 
riage and  pair  of  horses  came  up  from  a  mews  into 
the  atreet,  and  the  carriage,  being  unable  to  pass  the 
fan  for  want  of  room,  was  obstructed  for  five  minutes ; 
the  defendant's  coachman  then  got  off  his  box  and  took 
hold  of  the  head  of  the  horse  in  the  van,  in  order  to 
lemoye  the  van ;  this  caused  the  van  to  move,  and  a  pack- 
ing case,  which  a  person  was  taking  from  the  van,  fell 
dovn  on  the  shafts  of  the  plaintiff's  gig  and  broke 
them :  it  was  held  by  Gumey  B.,  after  consulting  the 
other  Barons  of  the  Exchequer,  that  the  defendant  was 
not  responsible  for  the  damage  done,  as  the  coachman 
vas  not  acting  in  the  employ  of  the  defendant  at  the 
time  the  matter  occurred.     This  case  is  cited  in  Manky 
Smith  (m  Master  and  Servant,  p.  193,  2nd  ed.,  and  Addison 
on  Torts,  2nd  ed.,  pp.  324-5.  IBlacUmm  J.  At  the  trial 
I  thonght  Lamb  v.  Lady  Elizabeth  Palk  (a)  was  not  law, 
OTwasmisreported.   MeUor  J.   That  case  is  in  point,  but 
u  not  law.    Blackburn  3.  My  own  strong  opinion  being 

confirmed  by  my  learned  brothers,  the  rule  must  be 

refused.] 

Per  Curiam.     (Blackburn,  Mbllor  and  Lush  JJ.) 

Rule  refused. 

(a)  9  C.#P.  629. 
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Tuesday,^ 
April  24th. 

Burial  Act, 
20  #  21  Fict, 
e.  81.  s,  23. 
Place  of  burial, 
BepreserUaiion 
of  Secretary 
of  State, 
Giving  of 
notice. 
Order  in 
council, 
22  Fid,  c.  1. 
s.  1. 

Order  of 
Secretary  of 
State  on 
church- 
wardens. 


Foster  against  Dodd  and  another. 


Stat  20  ^  21  Fict,  c,  81.  s.  23.  empowers  the  Queen  in  council,  upon 
the  representation  of  a  Secretary  of  State,  *'  from  time  to  time  tx>  order 
such  acts  to  be  done  bj  or  under  the  directions  of  the  churchwardens 
or  such  other  persons  as  may  have  the  care  of  any  Taults  or  places  of 
burial,  for  preventing  them  from  becoming  daneerous  or  ii^jurioos  to  the 
public  health ;"  and  such  churchwardens  or  other  persons  shall  do  all 
acts  ordered,  and  the  expenses  incurred  shall  be  paid  out  of  the  pocnr 
rates  of  the  parish,  provided  that  no  representation  shall  be  made  until 
ten  days  notice  of  the  intention  to  make  it  shall  have  been  given  to  the 
churchwardens  or  other  persons  havingr  the  care  of  the  vaults  or  plaoee 
of  burial.  From  1679,  when  the  land  in  question  was  waste  ground, 
the  governors  of  Bridewell  Hospital  held  it  under  leases  (panted 
from  time*  to  time  by  the  freeholder,  the  last  of  which  expired  at 
Lady  Day  1844 ;  and  until  Lady  Bay  1855  they  continued  as  tenants 
from  year  to  year.  Durina;  the  continuance  of  the  leases  a  portion 
of  the  land  was  used '  in  me  first  instance  as  a  burial  ground  fat 
the  inmates  of  Bridewdl  Hospital  who  died  there,  and  afterwards  occa- 
sionally for  other  persons,  some  inhabitants  and  others  not  inhabitants 
of  the  precinct  of  Bridewell,  and  burials  had,  as .  far  back  as  living 
memory  went,  been  conducted  according  to  the  forms  and  ceremonies 
and  disdpUne  of  the  Church  of  England  ;  but  there  is  no  record  among 
the  archives  of  the  diocese  of  London  that  the  land  had  ever  been  con- 


secrated. During  the  leases  a  strip  on  the  east  side  of  the  land 
fenced  off  from  .the  rest  by^  a  wooden  paling,  for  which  in  1828  was 
substituted  a  wall  and  iron  paling ;  but  in  the  leases  the  whole  was 
described  as  burial  ground.  No  burial  had  taken  place  in  the  land  since 
1844.  In  1854  an  order  in  council  was  made,  unoer  stat.  15  &  16  Fid. 
c.  85.,  that  burials  *'  in  the  precinct  of  BridewelV*  should  be  discontinued. 
In  1857,  the  freeholder  demised  the  land  to  S.  for  ninety-nine  years, 
and  in  1859  8.  demised  it  to  the  plaintiff  for  fifty  years.  On  the  23rd 
July,  1859,  the  Secretary  of  State,  under  stat.  20  &  21  Fict.  c.  81., 
issued  a  notice  of  his  intention  to  represent  to  the  Queen  in  oouncQ  that, 
for  the  purpose  of  preventing  the  burial  ground  of  "  the  |)recinct  of  Bride- 
well,  Blackfriare,'*  (by  whidi  name  the  land  in  question  was  known) 
from  becoming  or  continuing  dangerous  or  ii\jurious  to  the  public  healtib, 
an  order  shomd  be  issued  tor  the  adoption  of  certain  measures  therein 
specified.  The  notice  was  addressed  to  "  the  person  or  persons  having 
the  care  of  the  burial  ground  of  the  precinct  of  Bridewell,  Blackfriare, 
and  was  delivered  to  the  beadle  of  the  precinct,  but  within  two  or  three 
days  reached  the  plaintiff.  On  the  12th  August  an  order  was  made  bj 
the  Queen  in  council  which  recited  a  representation  of  the  Secretary 
of  State  stating  his  opinion  that  for  the  purpose  of  preventing  the  place 
of  burial  from  becoming  or  continuing  dangerous  or  injurious  to  the 
public  health  an  order  should  be  made  for  the  adoption  of  the  measures 
specified,  and  proceeded  to  order  the  adoption  of  those  measures. 
The  order  not  being  complied  with,  the  Secretary  of  State,*in  pursuance 
of  the  power  given  by  stat.  22  Fict.  c.  \.  t.  1.,  directed  the  church- 
wardens of  St,  Bride,  in  which  parish  the  burial  ground  was  situate, 
to  do  the  acts  in  the  order  mentioned,  which  they  accordingly  did.  In 
an  action  of  trespass  against  them :  Held, 

1.  That  stat.  20  &  21  Fict,  c.  81.  s.  23.  applied  only  to  those  places 


XXIX.    VICTORIA.  141 

of  borial  which  were  consecrated  or  vested  in  tmstees  for  purposes  of  1866. 

laruJ,  or  which  were  in  the  care  of  persons  as  places  of  burial  at  the   _. * 

tiffl«  the  Act  passed ;  and  therefore  Foster 

2.  That  the  order  of  the  Secretary  of  State  made  under  stat.  22  Vict,  ^ 

c.  I. «.  1.  was  invalid,  and  did  not  protect  the  defendants.  Dodd 

a  That  the  notice  of  the  Secretary  of  State  under  stat.  20  &  21  Vict. 
cBli.  23.  was  sufficiently  *' given*'  to  the  plaintiff. 

i  That  the  representation  by  the  Secretary  of  State  recited  in  the 
order  of  council  of  the  12th  Auguat,  stating  his  opinion,  was  sufficient 
gRKmd  for  the  order. 

5.  That  this  Court  could  not  review  the  representation  of  the  Secretary 
of  Sttte  or  the  order  in  council,  for  the  purpose  of  seeing  whether  the 
■Mfloes  specified  went  beyond  the  protection  of  the  pubhc  health. 

THIS  action  was  brought  for  trespasses  on  land  of  the 
plaintiff,  situate  in  the  city  of  London,  by  entering 
thereon  and  breaking  open  gates  and  doors  belonging 
to  the  walla  and  fences  of  the  land,  and  by  destroying 
the  locks  and  fastenings  of  the  gates  and  doors,  and  by 
safarertmg  the  soil  of  the  land  and  pulling  down  and 
dertroying  a  wall  and  building  standing  thereon  and 
GuiTiiig  away  the  materials,  and  by  building  another 
wiD  across  the  land  and  putting  on  other  locks  and 
fiutenings  to  the  gates  and  doors,  and  by  locking  and 
ftstening  the  same,  and  ejecting  and  expelling  the 
plaintiff  and  keeping  and  continuing  him  so  ejected  and 
expelled  from  the  possession  of  the  land. 

There  was  a  second  count  for  the  wrongful  conversion 
of  bricks,  mortar,  lime,  timber,  rubbish  and  building 
materials  belonging  to  the  plaintiff. 

Pleas.  First.  To  the  first  count.  Not  guilty,  "  By 
pablic  statutes  7  Jac.  1.  c.  5.,  21  Jac.  1.  c.  12.  s.  3.'' 
Second,  To  the  second  count,  payment  of  16/.  into  Court. 

Inue  on  the  first  plea  and  replication  to  the  second, 
^t  the  16£  paid  into  Court  was  not  enough. 

On  the  .trial  at  the  Sittings  after  Trinity  Termj  1860, 
^  the  Guildhall,  before  Cockburn  C.  J.,  a  verdict  was 
Wten  by  consent  for  the  plaintiff,  subject  to  the  fol- 
'^^ng  special  case. 
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1866.  The  defendants  were  the  churchwardens  of  the  parish 

Yosm       ®^  *^'*  -Brirftf,  and  while  they  were  such  did  the  acts 
dJ^d.        complained  of. 

The  land  of  the  plaintiff  is  situate  within  that  parish 
and  not  within  Bridewell  Precinct.  King  Edward  the 
6th,  by  charter,  gave  the  Palace  of  Bridewell^  with  its 
precinct,  to  the  city  of  London  as  a  house  for  the  com* 
mittal  and  correction  of  vagabonds,  strumpets  and  other 
idle  persons. 

From  1679  until  Lady  Day,  1844,  the  mayor  and 
commonalty  and  citizens  of  the  city  of  London,  gover- 
nors of  Bridewell  Hospital,  held  the  land  under  leases 
granted  to  them  from  time  to  time  by  the  freeholder 
for  the  time  being,  namely.  Earl  De  la  JVarr,  and 
his  ancestors  or  predecessors,  for  the  successive  terms 
of  forty-one  years,  forty-one  years,  forty^one  years* 
twenty-one  years  and  twenty-one  years,  at  the  an- 
nual rent  of  85^  The  first  of  these  leases  was 
granted  in  1679  and  the  last  of  them  in  1823.  In 
the  first  the  land  was  described  as  "  All  that  piece  or 
parcel  of  ground  then  lying  waste  on  the  west  side  of 
the  said  hospital  of  BrideweU,  and  parcel  of  the  jointure 
of  the  Countess  of  Dorsett,  and  parcel  of  the  demesne 
lands  of  the  manor  of  Dorsett  Court  alias  SavUe  Courts" 
and  in  each  of  the  subsequent  leases  the  land  was 
described  as  all  that  piece  or  parcel  of  ground  now  in 
the  occupation  of  the  governors  of  the  hospital  and  used 
as  a  burial  place  and  also  as  parcel  of  the  demesne  lands 
of  Dorset  Court  alias  Savik  Court;  and  in  the  last 
two  of  the  leases  a  plan  of  the  land  is  drawn  in  the 
margin  and  referred  to ;  in  the  last  of  those  two  leases 
the  words  ''the  burial  ground''  are  written  on  the 
plan,  and  in  all   the   leases  except  the  first  there  was 


^ 
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I  resemition  to  the  lessor  of  the  use  and  benefit  of  the       1866. 

great  drain  or  sewer  lying  nnder  or  running  through       Fostbe 

the  la&d  and  running  out  and  emptying  itself  into  the       dJdo. 

riier  Thames,  with  liberty  to  make  and  Continue  any 

imtll  drains  into  the  great  drain,  and  the  habendum  in 

nek  leases  except  the  first  was  to  the  following  efiect, 

tlukt  is  to  say,  in  the  second  and  third  : — ^To  hold  to  the 

governors  for  the  use  and  benefit  of  the  hospital ;  in  the 

foorth,  ''Upon  trust  neverthelessy  and  to  and  for  the 

ue  and  relief  of  the  poor  persons  harboured  and  kept 

in  the  said  hospital  of  Bridewell^^  and  in  the  last  "  for 

the  nse,  neyertheless,  of  the  poor  persons  harboured  and 

kept  in  the  said  hospital  of  BrideweU.''    The  second  and 

toooeeding  leases  contained  a  covenant  to  surrender  at 

the  Old  of  the  term ;  also  a  covenant  not  to  build  on  the 

premises  demised,  or  any  part  thereof;  also  a  covenant 

to  pay  the  rent  and  taxes^  with  a  power  of  re-entry  for 

nonpayment  of  rent ;  and  the  last  of  such  leases  con- 

tained  a  covenant  not  to  give,  grant,  mortgage,  transfer, 

sangn,  let»  set  or  otherwise  part  with  and  dispose  of  the 

indenture  of  lease,  or  the  term  or  the  premises  thereby 

demised,  or  any  of  them,  or  any  part  thereof,  or  permit 

or  suffer  the  same  to  be  transferred,  assigned,  let,  set, 

idled,  taken  or  otherwise  disposed  of  to  or  by  any 

person  or  persons,  body  or  bodies,  officer  or  officers, 

without  the  licence  and  consent  of  the  lessor. 

The  last  of  these  leases  expired  at  Lady  Day,  1844 
^m  that  time  until  Lady  Day,  1855,  the  governors 
continued  to  hold  the  land  under  the  freeholder  as 
tenants  from  year  to  year.  At  Lady  Day,  1855,  the 
tenancy  expired  pursuant  to  a  notice  to  quit  given  by 
^  governors  of  the  hospital  to  their  landlord,  the  then 
^1  De  la  Warr,  and  they  their  delivered  up  possession 
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* 

1866.  of  the  land  to  him.  On  that  occasion  the  solicitor  of 
fo^^^  the  governors  sent  the  key  of  the  iron  gate  after  men- 
DoDo.  tioned  to  the  solicitors  of  their  landlord^  accompanied  by 
a  letter  in  these  words: — ** Lincoln's  Inn,  March  2^4th, 
1855.  Dear  Sirs.  Bridetoell  Burial  Grounds.  I  beg 
to  send  you  the  key  of  the  above  burial  ground,  and 
will  thank  you  to  acknowledge  the  receipt  of  it  by  the 
bearer.  I  am^  yours  truly,  Robert  Slater.  To  Messrs. 
Lightfoot  $•  CoP 

A  model  and  ground  plan  accompanied  and  formed 
part  of  the  case. 

Many  years  ago,  during  the  continuance  of  the  leases, 
the  governors  of  Bridetcett  Hospital  added  a  piece  of 
their  own  ground  coloured  yellow,  which  as  &r  back  as 
living  memory  went  had  been  separated  from  the  part 
-  coloured  green  by  a  fence.  This  fence,  up  to  about  the 
year  1828  consisted  of  a  wooden  paling  with  an  en- 
trance wicket  gate  from  the  part  coloured  yellow  into 
the  part  coloured  green  between  the  centre  and  north 
end  of  the  fence,  and  since  that  time  of  a  dwarf  wall 
and  iron  railings  in  the  same  line  with  a  gate  and  iron 
steps,  which  gate  the  governors  of  Bridewell  Hospital 
used  to  keep  locked,  and  they  covered  all  the  ground 
marked  yellow  with  gravel,  and  it  continued  so  gravelled 
until  and  at  the  time  of  the  granting  of  the  lease  to  the 
plaintiff  after  mentioned,  and  until  and  at  the  time  of 
the  acts  complained  of. 

The  governors  of  Bridewell  Hospital  had  always  pro- 
vided a  chapel  as  part  of  the  buildings  of  the  hospital, 
and  a  chaplain,  being  an  ordained  clergyman  of  the 
Church  of  England,  who  resided  within  the  precinct, 
and  during  the  whole  time  that  the  land  was  under 
lease  to  the  govemorcT  of  BrideweU  Hospital  down  to 
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Lady  Day,  1844,  that  part  of  the  land  coloured  green        1866, 

was  used  in  the  first  instance  as  a  burial  ground  for  the        yo»tkr 

iamates  of  Bridewell  Hospital  who  died   there,  being        pj^^^ 

rogaes  and  vagabonds  and  other  persons  of  indifierent 

character,  and  afterwards  occasionally  for  other  persons, 

aome  inhabitants  and   others  not  inhabitants    of  the 

prednct,  as  well  as  for  the  inmates  of  the  hospital ;  and 

borials  in  the  ground  coloured  gre^n  had,  so  far  back  as 

living  memory  went,  been  conducted  according  to  the 

fonns,  ceremonies  and   discipline  of  the    Church   of 

England,  and  it  did  not  appear  that  they  were  at  any 

time  conducted  in  any  other  manner,  but  there  was  no 

record  among  the  archives  of  the  diocese  of  London, 

in  which  the  land  lies,  that  the  land  had  ever  been 

consecrated 

About  fifty  years  ago  the  existing  chapel  was  built 
<»n  one  side  of  the  quadrangle  of  Bridewell  Hospital. 

The  burial  of  persons  in  that  part  of  the  land  coloured 
green  had,  as  far  back  as  living  memory  went,  been  as  fol« 
lows.  The  burial  service  of  the  Church  oi  England  was  first 
performed  by  the  chaplain  or  other  ordained  clergyman 
of  the  Church  of  England  in  the  chapel  of  the  hospital ; 
the  body  of  the  dead  was  then  carried  thence  into  the 
quadrangle,  and  thence  through  the  gateway  in  the  wall 
of  the  hospital,  and  since  the  substitution  of  the  dwarf 
^  and  iron  railings  for  the  wooden  fenc6,  into  and 
along  that  part  of  the  land  coloured  yellow  to  the  gate- 
way and  steps,  and  thence  into  that  part  of  the  land 
^nred  green  where  the  body  was  buried. 

^0  burial  had  taken  place  in  any  part  of  the  laud 
^nred  green  since  1844.  There  was  no  direct  evidence 
that  any  burials  ever  took  place  in  the  part  of  the  land 
floured  yellow,  and  none  had  taken  place  there  within 
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1866.       the  time  of  living  memory;  and  within  that  time  it  had 
F08TKB       ^^  ^^^®®^  ^^y  ^  ^^  airing  ground  for  the  inmates  of 
DoDD        *^®  hospital  and  for  drying  their  linen.     It  was  partly 
paved  and  partly  gravelled.     It  was  included  within  the 
dimensions  of  the  land  demised  by  the  several  leases, 
and  an  aged  witness  remembered  to  have  seen  about 
the  year  1816  or  1817  the  gravedigger  digging  towards 
the  north  end  of  th|^  part  what  appeared  to  the  witness 
to  be  a  grave  six  or  seven  feet  deep,  but  he  never  saw  a 
burial  anywhere  in  the  land.  Another  witness  remembered 
to  have  seen  three,  and  he  thought,  but  was  not  certain, 
five  grave  stones  on  that  part  of  the  land.    They  lay 
flat  on  the  ground  and  appeared  to  be  old,  and  the 
witness  did  not  recollect  that  there  were  any  inscrip- 
tions on  them,  but  he  thought  he  had  a  slight  recollec- 
tion of  some   letters  being  on  one  corner  of    them. 
This  was  from  about  1848  to  some  time  before  the 
plaintiff  took  possession  in  1859.    In  excavating  the 
ground  of  this  part  of  the  land  for  the  foundations  of  a 
boundary  wall  upon  the  eastern  side  of  the  land  after 
the  entry  of  the  defendants  upon  the  land,  about  half  a 
bushel  of  the  remains  of  human  and  animal  bones  were 
found,  which  were  removed  by  the  persons  who  found 
them  and  buried  by  them  in  a  tomb  in  the  part  coloured 
green,  pointed  out  to  them  for  that  purpose  by  a  person 
who  had  been  the  gravedigger  employed  by  the  hospital 
of  BrideweU  and  who  saw  them  before  they  were  so 
buried,  but  the  ground  in  which  they  were  found  was 
not  maiden  earth  but  ground  which  is  frequently  met 
with  in  the  city  of  London  and  is   known  as  made 
ground,  that  is,  ground  which  is  composed  of  all  sorts  of 
mixed  materials  and  in  which  human  and  animal  bones 
of  a  similar  character  are  usually  found.    No  remains 
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of  coffins  Were  on  this  occasion  found  in  the  ground.  A  1866. 
sair  pit  about  five  feet  deep  at  the  deepest  part  was  Tovte^ 
also  in  part  dug  about  the  same  time  at  *about  the 
middle  of  the  part  coloured  yellow,  and  no  human 
nrnains  were  found  there. 

There  was  an  old  burial  ground  belonging  to  the 
bospital  situate  within  the  precinct  which  was  formerly 
med  as  a  place  of  sepulture,  but  buildings  were  erected 
upon  it  more  than  fifty  years  ago  which  entirely 
ooyeredit 

From  Lady  Day,  1855,  until  the  granting  of  a  lease 
to  Mr.  Saward,  no  part  of  the  land  was  used  for  any 
purpose,  nor  had  the  part  coloured  green,  since  the 
granting  of  that  lease  until  the  entry  of  the  defendants, 
been  used  for  any  otherpurpose  than  that  of  the  deposit 
therdn  of  building  materials  and  the  old  materials  of 
adjoining  houses  pulled  down  by  Mr.  Saward. 

On  the  1st  December,  ISS?,  the  freeholder,  the 
present  Earl  De  la  Warr,  by  lease  under  seal  demised 
the  land  together  with  several  houses  and  premises  near 
thereto  to  Mr.  Saward  for  ninety-nine  years  from 
Uichaebnas  Day,  1857. 

On  the  9th  June,  1859,  Mr.  Saward  by  lease  under 
^  demised  the  land  and  other  premises  to  the  plaintiff 
for  the  term  of  fifty  years  from  Midsummer,  1859. 

Before  granting  the  lease  Mr.  Saward  pulled  down 
some  of  the  houses  adjoining  the  land  and  put  the 
Dtaterials,  consisting  of  bricks,  timber,  lime,  stone  and 
^bbish,  on  that  part  of  the  land  coloured  green.  He 
^  made  an  opening  in  the  western  wall  and  put  and 
^  gates  therein,  and  this  was  the  only  entrance  to 
the  land. 

The  plaintiff  on  the  execution  of  the  lease  entered 
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1866.       upon  and  took  possession  of  the  land^  and  removed  the 

FosTEE       iron  railings  and  a  portion  of  the  upper  part  of  the 

Do^D.        dwarf  wall,  and  dug  a  trench  and  commenced  building 

a  boundary  wall  in  it  before  the  entry  of  the  defendants. 

The  plaintiff  kept  the  old  materials  where  they  had 

been  placed,  and  brought  further  materials  of  a  like 

description,  and  also  some  new  timber,  bricks  and  lime 

on  the  part  of  the  land  coloured  green,  for  the  purpose 

of  spreading  the  old  mortar,  bricks,  stone,  lime  and 

rubbish  over  that  part  of  the  land  coloured  green,  and 

leyelling  and  making  a  hard  surface  over  the  same,  and 

for  the  purpose  of  using  the  timber,  bricks  and  lime  in 

the  erection  of  a  workshop  or  shed  on  that  part  of  the 

land  coloured  yellow. 

On  the  29th  March,  1854,  an  order  in  council  was 
made,  which,  after  reciting  stat.  15  8z;  16  Vict.  c.  85.  s.  2. 
and  an  order  made  under  The  Nuisances  Removal 
Diseases  Prevention  Act,  1848,  directing  the  provisions 
of  that  Act  for  the  prevention  of  epidemic,  endemic  and 
contagious  diseases  to  be  put  in  force  throughout  the 
whole  of  Great  Britain,  and  a  representation  of  the 
Secretary  of  State  for  the  Home  Department  that  for  the 
protection  of  public  health  burials  should  be  discontinued 
in  certain  places  therein  specified,  and  an  order  in  council, 
dated  18th  February,  ordering  that  the  same  be  taken  into 
consideration  on  the  10th  March,  proceeded  to  order  that 
burials  be  discontinued  ''in  the  undermentioned  parishes 
and  places  from  aiid  after  the  8th  April  next  (except  as 
therein  otherwise  directed),  viz. :  &c. 

"  St,  Bride* Sy  Fleet  Street.  Burials  in  the  churchyard, 
in  the  vaults  under  the  church,  and  in  the  pauper 
burial  ground  of  St  Bride's,  and  in  the  precinct  of 
Brideioell^  to  be  wholly  discontinued.'' 
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The  paupex*  burial  ground  forms  no  part  of  the  land^        1866. 
which  is  not  in  the  precinct  of  Bridewell,  but  has  been       Twna, 
hown  for  many  years  as  the  burial  ground  of  the        pj^j^ 
precinct  of  Bridewell. 

On  the  23rd  Jufy,  1859,  the  Secretary  of  State  for 
the  Home  Department  caused  to  be  delivered  to  the 
beadle  of  the  precinct  of  Bridewell  (who  delivered  it 
to  the  chapelwarden  of  the  precinct,  but  neither  of 
such  deliveries  was  made  upon  the  land)  a  notice,  in 
compliance  with  the  provisions  of  stat.  20  &  21  Vict. 
c  81.,  of  his  intention  to  represent  to  the  Queen  in 
comidl  that  for  the  purpose  of  preventing  **  the  burial 
ground  of  the  precinct  of  Bridewell,  Blackfriars/'  from 
becoming  or  continuing  dangerous  or  injurious  to  the 
public  health,  an  order  should  be  issued  for  the  adoption 
of  certain  measures  therein  specified. 

The  notice  was  addressed  to  '*  The  person  or  persons 
haying  the  care  of  the  burial  ground  of  the  precinct  of 
Bridewett,  Blachfriars.'' 

Neither  the  land  nor  the  precinct  of  Bridewell  is  in 
Blachfriars,  which  is  part  of  Farringdon  Within, 
They  are  in  the  ward  of  Farringdon  Without,  but  the 
prednct  of  Bridewell  is  commonly  known  as  the  precinct 
rf  Bridewell,  Blackfriars. 

Within  two  or  three  days  after  the  23rd  July,  1859, 
And  more  than  ten  days  before  the  making  of  the  repre- 
Mutation  after  mentioned,  Mr.  Prideaux,  who  acted 
merely  as  solicitor  of  certain  individuals  residing  in 
BrideweU  Precinct,  caused  the  notice  to  be  delivered  to 
Mr.  Fiddey,  the  solicitor  of  the  plaintiflf,  but  who  had 
»o  authority  from  the  plaintiflT  to  receive  that  notice  for 
^i  and  Mr.  Fiddey  afterwards^  and  within  two  or  three 
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1866.       days  after  the  23rd  JvJyy  1859,  and  more  than  ten  days 

— 

FosTSB  before  the  mating  of  the  representation  after  mentioned, 
DoDP.  deliyered  the  same  to  the  phiintiff  who  then  had  and 
received  the  notice^  and  instructed  Mr.  Fiddeg  to  act  as 
his  solicitor  in  the  matter,  but  the  notice  was  never  per- 
sonally served  npon  the  plaintiff  unless  the  tws^  men- 
tioned amounted  to  such  personal  service.  Mr.  Prideaux 
was  not  directed  or  authorized  by  the  Secretary  of  State 
or  by  any  person  on  his  behalf  so  to  transmit  the  same 
unless  the  facts  mentioned  amount  to  such  direction  or 
authority,  and  no  other  notice  had  been  given  to  the 
plaintiff  of  an  intention  on  the  part  of  the  Secretary  of 
State,  to  make  to  Her  Majesty  in  council  any  such 
representation  as  that  referred  to  in  the  written  notice. 

On  the  12th  Auffust,  1859,  an  order  was  made  by  the 
Queen  in  council,  which,  after  reciting  stat.  20  ft  21 
Vict.  e.  81.  s.  28.,  proceeded^  **  And  whereas  the  Bight 
Honourable  Sir  George  C.  Lewis,  Baronet,  one  of  Her 
Majesty's  principal  Secretaries  of  State,  after  ten 
days  previous  notice  of  his  intention  to  make  such 
representation  had  been  duly  given  to  the  person  or 
persons  having  the  care  of  the  places  of  burial  herein* 
after  mentioned,  has  made  a  representation  stating  that 
he  was  of  opinion  that  for  the  purpose  of  preventing  the 
said  places  of  burial  from  becoming  or  continuing  dan- 
gerous or  injurious  to  the  public  health  an  order  shall 
be  made  for  the  adoption  of  the  measures  hereinafter 
set  forth  in  respect  of  the  same.  Now  therefore  Her 
Majesty,  by  and  with  the  advice  of  her  Privy  Council, 
is  pleased  to  order,  and  it  is  hereby  ordered,  that  the 
churchwardens  or  such  other  person  or  persons  as  may 
have  the  care  of  the  undermentioned  places  of  burial 
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ind  milti,  do  adopt  or  cause  to  be  adopted  the  follow-  1866. 
ing  measures  in  respect  of  such  places  of  burial  and  Fostke 
wolte,  namely :—  Po^d. 

^  1.  That  the  whole  of  the  rubbishy  building  materials^ 
to,  whidi  haye  been  deposited  on  the  burial  ground 
of  the  precmct  of  Bridewell^  Black/riars,  be  completely 
remoTed  under  suitable  supervision^  care  being  taken 
Dot  to  disturb  or  damage  the  head  and  foot  stones  or 
tombs. 

"2.  That  the  whole  surfiace  of  the  ground  be  leyelled, 
with  the  exception  of  tombs  and  gravestones,  and  be 
covered  with  a  layer  of  firesh  earfli  of  the  thickness  of 
It  least  a  foot. 

"8.  That  the  sur&ce  be  sown  with  grass  seed,  and 
that  the  vegetation  be  maintained  in  a  proper  state,  and 
the  soifiu^e  be  never  disturbed.'' 
''The  Burial  Ground  of  the 
Precinct    of    BrideweU, 
Blaekfiiars:' 
On  the  16th  August,  1859,  the  order  in  council  was 
published  in  the  London  Gazette. 

The  works  required  to  be.  done  by  the  order  in  council 
could  not  have  been  properly  performed  at  a  less  cost  to 
the  plaintiff  than  the  sum  of  250/.,  and  no  provision  was 
nu^  for  the  payment  to  him  of  that  sum,  or  any  part 
^l^sreo^  unless  the  provision  in  sect  23  of  stat.  20  &  21 
^  e.  81.  were  applicable  to  the  case.  None  of  the 
^oriu  were  done  or  commenced  before  or  on  the  6th 
h^mber,  1859,  when  Mr.  P.  H.  HoUand  made  the 
'W  after  mentioned,  and  a  reasonable  time  had  not 
tbea  elapsed  for  the  doing  and  performing  of  the  works, 
^  a  reasonable  time  had  then  elapsed  for  commencing 
^  proceeding  with  the  works. 
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1866.  On  the  2nd  September,  1859,  a  letter  having  been 

f^^^^  addressed  to  the  Secretary  of  State  on  behalf  of  persons 
interested,  stating  that  the  Bridewell  Precinct  Burial 
Ground  still  remained  in  the  same  state,  the  under  Sec- 
retary  for  the  Home  Department  directed  a  government 
inspector  to  inspect  the  burial  ground  and  report  pur- 
suant to  sect  1  of  Stat.  22  Viet.  c.  1. 

On  the  6th  September  the  inspector  made  his  report 
that  nothing  appeared  to  have  been  done  to  remove  the 
building  materials,  or  to  level  the  ground,  or  to  cover 
the  surface  with  fresh  soil  or  to  sow  grass  seed  as  directed 
by  the  order,  and  that  its  general  appearance  was  very 
disorderly. 

On  the  15th  September,  1859,  the  Secretary  of  State 
directed  to  the  churchwardens  of  the  parish  of  St.  Bride 
the  following  notice : — 

"  To  the  churchwardens  of  the  parish  of  Sk,  Bride  in 
the  city  of  London.  Whereas  it  appears  to  me  the  Bight 
Hon.  Sir  Geo.  C.  Lewis,  Bart.,  one  of  Her  Majesty*^ 
principal  Secretaries  of  State,  on  the  re{Mresentation  of 
Philip  Henry  Holland,  Esq.,  a  person  authorized  by  me 
to  inspect  the  Bridewell  Precinct  Burial  Ground,  in  the 
parish  of  aS^^  Bride,  in  the  city  of  London,  in  relation  ta 
which  an  order  in  council  has  been  issued  under  sect.  2S 
of  Stat.  20  &  21  Vict.  c.  81.,  "that  certain  acts  which 
by  such  order  in  council  are.  ordered  to  be  done  by  or 
under  the  direction  of  persons  other  than  the  church- 
wardens having  the  care  of  such  burial  ground  have 
not  been  done  and  performed  within  a  reasonable  time 
and  according  to  the  intent  of  such  order  in  council. 
Now  I  do  hereby,  by  this  writing  under  my  hand, 
authorize  and  direct  you  the  churchwardens  of  the  parish 
of  St.  Bride,  in  the  city  of  London,  in  which  the  said 
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borial  ground  is  situate^  forthwith  to  do  or  complete  the        1866. 

acts  in  the  said  order  mentioned,  or  such  of  them  as       fostkb 

remain  undone.     Given  under  my  hand  at  Whitehall^        iZiij>. 

the  15th  day  of  September,  1859. 

"  G.  a  LewisJ' 

On  the  16th  September  this  order  was  delivered  to 
the  defendants. 

On  the  5th  October,  1859,  the  defendants,  as 
churchwardens  of  the  parish  of  St.  Bride,  caused  to 
be  deliyered  to  the  Earl  De  la  Warr,  Mr.  Soward  and 
the  plaintiff,  a  letter  or  notice,  which,  after  reciting  the 
order  in  council  dated  the  12th  Augxist,  and  the  order 
of  the  Secretary  of  State  dated  the  15th  Septem- 
ber, gave  them  notice  ''to  remove  and  take  away 
ttm,  the  burial  ground  all  the  rubbish,  materials  and 
other  things  now  lying  or  being  thereon  or  therein 
which  belong  to  you  respectively  and  are  not  part  of 
and  appurtenant  to  the  burial  ground,  within  fourteen 
days  from  the  date  hereof,  and  that  in  default  of  your 
80  doing  we  shall  cause  the  said  rubbish,  materials 
and  other  things  to  be  sold,  and  that,  after  deducting  and 
paying  the  expenses  of  such  sale  from  and  out  of  the 
proceeds  thereof,  we  shall  be  ready  to  pay  the  residue  of 
roch  proceeds,  if  any,  to  you  or  such  of  you  as  shall 
establish  a  right  thereto,  or  to  part  thereof,  by  such 
proofs  as  our  counsel  in  the  law  may  deem  satisfactory. 
And  we  aUo  give  you  notice  that  after  the  expiration  of 
the  said  period  of  fourteen  days  we  shall  proceed  to 
cause  the  said  order  in  council  to  be  carried  into  effect.'' 

Neither  the  Earl  De  la  Warr,  nor  Mr.  Soward,  nor 
the  plaintiff,  nor  any  person  on  his  or  their  behalf,  per- 
ked any  of  the  acts  or  works  required  to  be  done  by 
tke  orders  and  report  or  either  of  them. 
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1866.  On  the  24th  October^  1859,  the  defendants,  being  such 

FoOTBR      chnrch wardens,  did,  in  consequence  of  those  orders,  cause 
DoDD        ^  ^^  ^  ^  entered  as  complained  of  by  the  plaintiff, 
and  committed  the  alleged  trespasses.  * 

The  Court  was  at  liberty  to  draw  any  inference  of  fact 
from  the  facts  stated  which  a  jury  might  draw. 
,  The  question  for  the  opinion  of  the  Court  was,  whether  ' 
the  plaintiff  was  entitled  to  recover  upon  the  first  count 
of  the  declaration  in  respect  of  any  part,  and  if  any 
which  part,  of  the  alleged  acts  of  trespass.  If  the  Court 
should  be  of  opinion  that  he  was  so  entitled  then  judg- 
ment was  to  be  entered  for  the  plaintiff  on  that  count 
accordingly,  with  such  damages  as  should  be  determined 
by  an  arbitrator.  Such  arbitrator  to  decide  whether 
any  and  what  further  sum  should  be  paid  to  the 
plaintiff  under  the  second  count  beyond  the  sum  paid 
into  Court 

Stat.  20  &  21  VicL  c.  81.  s.  23.  ''  It  shall  be  lawful 
for  Her  Majesty,  upon  the  representation  of  one  of  Her 
Majesty's  principal  Secretaries  of  State,  by  and  with 
the  advice  of  her  Privy  Council,  from  time  to  time  to 
order  such  acts  to  be  done  by  or  under  the  directions  of 
the  churchwardens  or  such  other  persons  as  may  have  ^ 
the  care  of  any  vaults  or  places  of  burial*  for  preventing 
them  from  becoming  or  continuing  dangerous  or  inju- 
rious to  the  public  health;  and  every  such  order  in 
council  shall  be  published  in  the  London  Gazette^  and 
such  churchwardens  or  other  persons  shall  do  or  cause 
to  be  done  all  acts  ordered  as  aforesaid,  and  the  expenses 
incurred  in  and  about  the  doing  thereof  shall  be  paid 
out  of  the  poor  rates  of  the  parish :  Provided  always, 
that  no  such  representation  shall  be  made  until  ten  days 
previous  notice  of  the  intention  to  make  such  represen- 
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\a&m  ahall  have  been  given  to  the  churchwardens  or  1866. 
other  persons,  or  one  of  the  churchwardens  or  other  tobter 
persoDSy  having  the  care  of  the  vaults  or  places  of  burial  j^J^^^ 
to  vhidi  the  representation  relates/' 

Stat  22  Hctc.  l.s.  1.    After  reciting  sect  23 of  stat. 

20  fc  21  VicL  c.  81.,  ''Where  it  appears  to  one  of 

Her  Majesty's  principal  Secretaries  of  State,  on  the 

f^reKQtation  of  anj  person  authorized  hj  him  to 

inject  any  vaults  or  places  of  burial  in  relation  to  which 

m  Older  in  council  has  been  or  shall  have  been  issued 

imder  the  said  recited  enactment^  that  any  acts  which 

by  nch  order  in  council  are  ordered  to  be  done  by  or 

under  the  direction  of  persons  other  than  churchwardens 

baviDg  the  care  of  such  vaults  or  places  of  burial  are 

not  done  or  performed  within  a  reasonable  time^  and 

sccnriing  to  the  intent  of  such  order  in  council^  it  shall 

be  lawful  for  such  Secretary  of  State,  by  writing  under 

bii  handy  to  authorize  and  direct  the  churchwardens  of 

&  parish  in  which  such  vaults  or  place  of  burial  may 

be  ntoate  forthwith  to  do  or  complete  the  acts  in  such 

order  in  council  mentioned,  or  such  of  them  as  remain 

undone,  and  such  order  of  the  Secretary  of  State  shall 

k  obeyed  by  such  churchwardens,  and  they  and  all 

penoDs  acting  under  their  direction  shall  have  the  same 

power  of  entering  and  doing  all  such  acts  upon  the 

P^emues  to  which  the  order  in  council  relates  as  if  the 

>ud  acts  had  by  the  order  in  council  been  directed  to 

^  done  by  such  churchwardens,  and  such  vaults  or 

1^  of  burial  had  been  under  their  care ;  and  any 

penoQ  who  shall  obstruct  such  churchwardens  or  any 

^'^  acting  under  their  direction  in  relation  to  the 

Premises,  or  remove  or  interfere  with  the  works  done 

^  such  churchwardens,  shall  be  guilty  of  a  misde- 

ineinor/' 
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1866.  MeBish  {H.  BuUar  with  him),  for  the  pluntiff.— The 

Yo^m,  fi^8*  *^^  main  question  is,  whether  any  part  of  the  land 
Dodd'  ^^  ^  place  of  burial  within  the  meaning  of  stat.  20  &  21 
Vict  c.  81.  8.  23.  If  not  the  order  in  council  of  the 
12th  August,  1859,  made  upon  the  representation  of  the 
Secretary  of  State,  is  invalid,  and  the  order  of  the  Secre- 
tary of  State,  in  pursuance  of  stat.  22  VicL  c.  1.  $.  !.» 
under  which  the  churchwardens  acted,  was  without  juris- 
diction, and  they  are  liable  in  trespass. 

First.  The  result  of  the  facts  is  that  the  land  was  never 
subject  to  any  servitude  or  trust  for  buriaL  It  was 
leased  when  waste  land  to  a  corporation;  and  they^ 
without  any  authority  from  the  lessor,  de  £u;to  buried 
in  it.  There  is  no  record  of  its  having  been  consecrated  » 
and  the  Court  will  infer  that  it  was  not,  for  it  was 
held  by  the  governors  of  Bridewell  Hospital  as  leasehold 
and  the  leases  were  subject  to  forfeiture  for  nonpayment 
of  rent  \^Lush  J.  Would  a  clergyman  officiate  in 
unconsecrated  ground?]  He  does  so  in  burials  at 
sea.  Nor  is  this  the  case  of  a  burial  ground  vested  in 
trustees,  in  which  a  contract  might  be  implied  between 
the  trustees  and  the  persons  who  buried  their  relatives  i^ 
it  that  it  should  not  be  disturbed  or  appropriated  to  other 
purposes.  It  was  used  only  as  a  burial  place  for  a  cer- 
tain class  of  persons.  [Lush  J.  Other  persons  besides 
the  inmates  of  Bridewell  Hospital  were  occasionaUy 
buried  in  it]  Moreover,  burials  in  it  de  facto  ceased 
after  1844,  when  the  last  lease  granted  to  the  gover* 
nors  of  BrideweU  Hospital  expired.  They  held  it  for 
ten  years  afterwards,  but  never  buried  in  it  during 
that  time  or  applied  for  a  fresh  lease.  The  inference 
is  that  before  the  passing  of  stat.  20  &  21  Vict  c.  81. 
they    abandoned    the    intention    of    burying    in     it 
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Therefore,  independently  of  the  Burial  Acts  the  free-        18G6. 
holder,  on  the  expiration  of  the  tenancy  of  the  governors       Foster 
of  Bridewell  Hospital,  might  deal  with  the  land  as  he        Dqdi, 
pleased,  provided  he  did  not  commit  a  nuisance  on  it. 
And  he  did  treat  it  as  his  own,  for  he  granted  a  lease  of 
it  for  ninety-nine  years. 

Bat  the  Legislature  could  not  have  intended  to  give 
the  Secretary  of  State  power  in  such  a  case  to  deprive 
the  freeholder  of  his  reversion.     Under  stat.  15  &  16 
VkL  c  85.  ss.  2.  3.  4.,  for  the  protection  of  the  public 
health,  the  Queen  in  council,  upon  the  representation  of 
the  Secretary  of  State,  may  order  that  burials  shall  be 
discontinued  in  any  part  of  the  metropolis  or  in  any 
burial  ground  or  place  of  burial  in  the  metropolis.    And 
bj  lect  9  no  new  burial  ground  shall  be  provided  and 
Hied  in  the  metropolis  without  the  approval  of  the  Secre- 
tuT  of  State.     The  last  clause  in  sect.  3  shews  that 
printe  burial  grounds  are  included  in  the  Act     Stat. 
18  k  19  Vict  c.  128.  *.  8.  empowers  the  Secretary  of 
State  to  direct  inspection  of  ''  any  burial  ground  or 
cemetery,  parochial  or  non  parochial,  or  place  for  the 
reception  of  bodies,''  and  to  ascertain  whether  the  regu- 
lations made  in  relation  thereto  have  been  observed, 
tnd  imposes  a  penalty  on  any  person  having  the  care 
of  any  burial  ground  or   place  for  the  reception   of 
bo&s  subject  to  such  regulations  who  violates  any  of 
these  regulations.     Then  stat.  20  &  21  Vict.  c.  81.  s.  23. 
empowers  the  Secretary  of  State  to  order  "  such  acts  to 
be  done  by  or  under  the  directions  of  the  churchwardens 
or  SQcb  other  persons  as  may  have  the  care  of  any  vaults 
or  places  of  burial,  for  preventing  them  from  becoming 
or  continuing  dangerous  or  injurious  to  the  public  health.'' 
[BkcUtim  J.    The  language  of  the  section  is  imperfect.] 
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1866.  Yes.  There  is  nothing  to  follow  the  word  "  sue 
Yovtma,  The  object  of  the  Acts  which  relate  to  the  r^^ulal 
pJop.  of  burial  grounds  after  they  have  been  closed  is 
public  health.  And  for  that  purpose  it  is  exped 
that  the  Secretary  of  State  should  have  power  to  m 
regulations  with  respect  to  consecrated  burial  grou 
or  land  conveyed  to  trustees  to  be  used  for  ever  \ 
burial  ground^  because  after  they  have  been  closed  t 
may  be  neglected  and  become  injurious  to  pu 
health.  But  that  reason  does  not  apply  to  a  pri' 
burial  place  which  has  been  for  some  time  disconiin 
to  be  used  as  such^  and  which  is  valuable  to  the  ow 
[Lush  J.  It  was  decided  in  Reff.  v.  St,  John  Westgah 
that  Stat  18  &  19  VicL  c.  128.  s.  18.  does  not  appl; 
a  burial  ground  which  is  not  a  burial  ground  of 
parish  but  is  the  property  of  private  persons.]  Sec 
of  stat.  20.  &  21  Vict.  c.  81.  provides  that  the  vestry 
parish  may  purchase  a  burial  ground  closed  by  orde 
council,  and  which  does  not  belong  to  the  parish.  M 
over,  the  words  of  sect.  23  of  that  Act  refer  to  place 
actual  use  for  the  purposes  of  burial  at  the  time  of  the 
sing  of  the  Act,  as  de  facto  being  so  used  or  as  still  d 
cated  to  that  purpose  either  by  consecration  or  ti 
By  sect.  24,  where  unconsecrated  land  is  ''  vested 
trustee  or  trustees^'  for  the  purposes  of  a  burial  groi 
and  burials  in  it  have  been  ordered  to  be  whoU] 
partially  discontinued,  the  trustee  or  trustees  foi 
time  being  may,  with  the  sanction  of  the  Secretai 
State,  lease  or  sell  any  part  in  which  no  interment  f 
have  taken  place.  If  sect.  23  was  intended  toindu 
place  of  burial  which  belongs  to  private  persons,  sed 
would  have  enabled  them  to  lease  or  seU,  other 

(fl)  1  j5.  #  A  679. 
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^dae/ironld  be  in  a  worse  position  than  the  trustees        1866. 
f  an  unconsecrated  burial  ground.     [Lush   T.     The       Fostbk 
irner  of  snch  a  burial  place  would  not  require  the        Dodd. 
^nmction  of  the  Secretary  of  State  to  sell  that  part  of  the 
Ijmd  which  had  never  been  used  for  burials.]     He  would 
SioweTer  be  restrained  by  the  Court  of  Chaucery  from 
jremofing  or  injuring  the  graves  or  tombstones ;  More- 
y.  Biehardson  (a).     [Lush  J.     Would  not  sect.  25 
the  owner  of  this  land  from  remoying  a  body 
cr  its  remains  without  licence  from  the  Secretary  of 
Sttte?]    Yes  :     because  it    would  be    dangerous  to 
tke  poUic  health.     [Lush  J.     Building  on  this  land 
cumot  affect  public  decency.]     Further,  a  burial  place 
to  be  within  sect  23  must  be  in  the  care  of  church- 
inrdens  or  persons  in  a  similar  position.    The  plaintiff 
it  not  a  person  having  the  care  of  a  place  of  buriaL 
If  it  had  been  intended  to  include  the  present  case  the 
words  '^  owners  of  burial  grounds''  or  "  persons  in  whom 
my  burial  grounds  are  vested''  would  have  been  used. 

Secondly.  The  part  coloured  yellow  never  was  in  fact 
A  burial  ground.  The  evidence  that  any  body  was  ever 
boned  there  is  extremely  slight.  At  any  rate  it  ceased 
to  be  a  place  of  burial  long  before  the  passing  of  stat. 
20&21  Vict.  c.  SI. 

Thirdly.  Sect  23  of  stat.  20  &  21  Vict.  c.  81. 
provides  that  no  representation  shall  be  made  by  the 
Secretary  of  State  until  ten  days  notice  shall  have  been 
''given"  to  the  person  having  the  care  of  the  place  of 
boiiaL  Here  the  Secretary  of  State  sent  the  notice  to 
the  person  who  had  the  care  of  the  precinct  of  BrideweU. 
\Vkc\tlmm  J.  If  a  defendant  had  notice  of  a  writ  of 
commons  we  should  refuse  to  set  it  aside  upon  his 

(a)  24  Beav,  33. 
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Acts,  the  Queen  in  council  may  vary  any  order  from        1866. 
time  to  time ;  so  that  if  after  the  lapse  of  years  there       Foma 
would  be  no  danger  to  the  public  health  from  appro-        do'dd, 
pristiDg  this  land  to  other  purposes  an  order  to  that 
eftct  might  be  made. 

Knt  Stat  20  &  21  VtcL  e.  81.  n.  23.  extends  to  all 
places  where  there  have  been  burials.  If  the  ground 
Im  been  in  fiurt  used  for  the  burial  of  the  dead,  it  is 
immaterial^  with  reference  to  the  protection  of  the 
pofalic  healthy  that  it  is  not  subject  to  a  legal  trust  or 
lenitode  for  buriaL  Stat.  15  &  16  Vict.  c.  85.  s.  2. 
empowers  the  Queen  in  council  to  order  that  burials 
ihoold  be  discontinued  *'in  any  burial  grounds  or  places 
of  burial  in  the  metropolis ;"  and  sect.  3  excepts  the  burial 
pmmds  of  Quakers  and  Jews  and  non-parochial  burial 
grooD^  being  the  property  of  any  private  person  only, 
miless  the  same  be  expressly  mentioned  in  the  order. 
Stat  18  &  19  Vict.  c.  128.  m.  18.  imposed  on  Burial 
Boards  and  churchwardens  the  duty  of  maintaining  in 
decent  order  churchyards  and  burial  grounds  which 
had  been  closed  by  order  in  council.  And  then,  further 
prorisiou  for  the  protection  of  the  public  health  being 
required,  stat  20  &  21  Vict.  c.  81.  m.  23.  empowers  the 
Queen  in  council  to  order  acts  to  be  done  by  ''the 
diurchwardens,  or  such  other  persons  as  may  have  the 
cire  of  any  vaults  or  places  of  buria],  for  preventing 
them  from  becoming  or  continuing  dangerous  or  inju- 
noQs  to  the  public  health.''  The  object  of  this  enactment 
k  to  prevent  the  mischief  to  the  public  health  from  what 
hiibeen  already  done.  There  is  no  reason  why  the  words* 
^  {laces  of  burial''  should  be  considered  less  extensive  than 
the  words  "burial  grounds  or  places  of  burial^'  in  stat. 
15  k  16  Vict.  c.  85.  s.  2.  and  stat.  16  &  17  Vict.  c.  184. 

▼ou  vn.  M  B.  &  s. 
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1866.  *'  1-  ^Lush  J.  Those  statutes  distinguisli  between  bmial 
Yog^^  grounds  and  places  of  burial.  There  is  a  change  of  lan- 
DoDD  g"^®  ^  8*^*-  20  &  21  Vict.  c.  81.  8.  28. :  it  mentions 
'*  vaults  or  places  of  burial,'^  and  seems  not  to  refer  to 
open  burial  grounds.]  The  difference  in  the  language 
may  be  attributable  to  a  change  in  the  person  who  drew 
the  two  Acts.  [Blackburn  J.  The  draftsman  of  stat. 
15  &  16  Vict.  c.  85.  appears  to  have  attached  no  definite 
meaning  to  the  words  burial  grounds  or  burial  places.] 
[He  referred  to  sects.  2,  3,  4.] 

As  to  the  part  coloured  yellow,  although  separated 
by  a  fence  from  the  part  coloured  green  the  whole  was 
one  burial  ground ;  it  could  not  be  appropriated  by  the 
owner  to  other  purposes,  except  under  sect.  24  of  stat. 
20  &  21  Vict  c.  81. 

As  to  notice.  [Blackburn  J.  We  do  not  call  upon  yon  to 
argue  that :  the  plaintiff  had  fiill  knowledge  of  the  in- 
tention of  the  Secretary  of  State  to  make  the  representa- 
tion :  the  notice  reached  him,  though  it  was  not  exactly 
'^  served;*'  there  is  nothing  in  the  argument  on  the  word 
''  given''  in  sect.  28  of  stat.  20  &  21  Vict.  c.  81.] 

The  representation  by  the  Secretary  of  State  that 
''he  was  of  opinion''  that  for  the  purpose  of  preventing 
this  place  of  burial  from  becoming  or  continuing  dan- 
gerous or  injurious  to  the  public  health  an  order 
should  be  made  is  an  adjudication.  [Blackbutn  J. 
Sect.  28  empowers  the  Queen  in  council  to  order ''  such 
acts"  to  be  done :  does  that  mean ''  such  acts"  as  the  Sec- 
retary of  State  thinks  fit  to  be  done?  Lush  J.  By  stat. 
15  &  16  Vict  c.  85.  5.  2.  the  power  of  closing  a  burial 
ground  is  founded  upon  the  representation  of  the  Secre* 
tary  of  State  j  and  there  is  no  appeal  from  it.] 

As  to  the  acts  of  the  defendants  in  excess  of  their  l^gal 
powers ;   the  levelling  of  the  wall  was  included  in  the 
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order.    The  exdasion  of  the  plaintiff  was  necessary  to       1866. 
maintain  the  vegetation.  Fostek 


Metlish,  in  reply.— Stat  18  &  19  Vict.  c.  128.  s.  1. 
applies  only  to  orders  for  the  discontinuance  of  burials; 
and  therefore  the  power  of  the  Secretary  of  State  to  vary 
bis  order  does  not  extend  to  orders  made  under  stat.  20 
t21  Viet  c.  81.  Sect  30  of  the  latter  Act,  which  says 
that  the  thereinbefore  recited  Acts  and  that  Act  shall  be 
oonstraed  together  as  one  Act,  does  not  give  power  to 
▼aiy  an  order  made  under  the  subsequent  Act,  22  Vict, 
c  1.  $,  1. :  the  subject-matter  is  different.  [Blackburn  J. 
Stat  22  Vict,  c,  1.  is  to  be  taken  as  a  supplement  to 
»tat  20  &  21  Vict  c.  81.]  Sect  24  of  stat  20  &  21 
VicL  c.  81.  is  necessary  to  enable  trustees  in  whom  burial 
plaoes  are  vested  to  let,  demise,  or  lease,  and  to  sell  and 
ainolately  dispose  of  any  parts  in  which  no  interment 
bs  taken  place,  because  they  would  be  restrained 
bythdr  trust  rather  than  by  the  Burial  Acts.  The 
term  **  burial  groimd"  would,  perhaps,  include  the  whole 
*  graye  yard ;"  but  the  term  "  places  of  burial "  in  sect. 
23,  especially  when  connected  with  '*  vaults,"  means 
places  where  burials  are  actually  taking  place.  At  any 
rate  the  ground  coloured  yellow  is  not  such.  There  is 
no  satisfactory  evidence  that  any  corpse  was  ever  buried 
in  it  A  power  derogatory  to  private  property  must  be 
deaily  expressed,  and  is  not  to  be  given  or  extended 
by  intendment ;  Dwarris  on  Statutes,  Part  II.,  p.  648, 
Sanded.  This  power  takes  away  from  an  individual  with- 
out compensation  private  property  which  may  be  very 
▼alnable. 

^UcxBUBN  J.     After  the  full   argument  which  we 
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1866.  bave  heard  I  do  not  think  we  should  gain  much  by 
Fmter  taking  time  to  consider  further  a  matter  which  turns 
DoDD.  ^^  ^^^  construction  of  a  small  portion  of  stat  20  &  21 
Vkt.  c.  81.  By  sect  23,  "  It  shall  be  lawful  for  Her 
Majesty,  upon  the  representation  of  one  of  Her  Majesty's 
principal  Secretaries  of  State,  by  and  with  the  advice  of 
her  Privy  Council,  from  time  to  time  to.  order  such  acts 
to  be  done ;" — there  is  nothing  correlative  with  the  word 
*'  such,^^  and  therefore  in  reading  the  section  we  must 
leave  it  out, — "  to  order  acts  to  be  done  by  or  under 
the  directions  of  the  churchwardens  or  such  other  per- 
sons as  may  have  the  care  of  any  vaults  or  places  of 
burial,  for  preventing  them  from  becoming  or  continuing 
dangerous  or  injurious  to  the  public  health.^^  The  order 
made  under  this  section  is  in  form  an  order  of  Her  Ma- 
jesty in  council,  but  in  reality  and  substance  it  is  an  order 
of  the  Secretary  of  State ;  and  the  question  is  what  is 
the  limit  of  his  power  ?  He  is  to  direct  *'  the  church- 
wardens or  such  other  persons  as  may  have  the  care  of 
any  vaults  or  places  of  burial,'^  to  do  acts  necessary  for 
preventing  such  places  from  becoming  dangerous  to 
public  health.  Mr.  BamU*%  argument  goes  to  this  extent, 
that  if  the  ground  in  question  had  been  at  any  time  a 
place  of  burial,  that  would  be  sufficient  to  give  jurisdic* 
tion  to  the  Secretary  of  State  to  make  this  order :  so 
that  it  would  extend  to  the  Pest  Field  in  the  neighbour- 
hood of  Regent  Street,  where  200  years  ago,  in  the  time 
of  the  great  plague  of  Londouy  a  pit  was  sunk  in  which 
the  bodies  of  the  dead  were  deposited  (a) :  that  field 
continued  waste  for  a  long  time,  having  been  built  upon 
within  a  period  well  known.  No  Secretary  of  State* 
indeed  if  he  had  the  jurisdiction  contended  for,  would 

(a)  See  MaeauU^  Hist,  of  England,  toI.  1,  ch.  8. 
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ordor  the  houses  now  standing  upon  that  ground  to  be       1866. 

pnDed  down  and  levelled ;  but  the  question  is,  would  it       yoster 

be  within  his  jurisdiction  to  make  such  an  order,  the 

ground  having  been  at  one  time  a  place  of  burial  ?    I 

tm  of  opinion  that  we  cannot  give  so  extensive  a  meaning 

to  the  words  of  sect  23.    The  order,  I  think,  is  to  be 

girm  to  persons  who  have  ''  the  care  of  any  vaults  or 

pboes  of  burial''  as  vaults  or  places  of  burial— whether 

it  the  time  when  the  order  is  made  it  is  not  necessary 

to  detomine :  they  must  at  least  have  the  care  of  them 

01  [daces  of  burial  at  the  time  of  the  passing  of  the  Act. 

I  do  not  say  it  is  necessary  to  the  exercise  of  the  power 

tiuit  burials  should  be  actually  going  on  in  the  place ; 

hot  it  must,  at  the  time  of  the  passing  of  the  Act, 

be  itQl  dedicated  to  the  purposes  of  burial  although 

tbe  bmials  in  it  had  ceased ;  for  example  the  consecrated 

burial  ground  of  a  church  or  a  parochial  chapel,  or  the 

borial  ground  belonging  to  a  dissenting  chapel,  or  land 

nrted  in  trustees  as  a  burial  ground,  or  dedicated  by 

tte  owner  to  the  purposes  of  buriaL     In  all  such  cases 

there  might  be  persons  having  the  care  of  the  places  as 

^aoes  of  burial :  and  they  would  not  have  ceased  to  be 

^aoes  of  burial  before  the  Act  passed. 

The  place  to  which  this  order  applied  had  ceased  to 
be  a  borial  place  before  the  25th  August,  185 7»  the  date 
cf  the  passing  of  the  Act  In  1679  the  governors  of 
BrideweB  Hospital  had  a  lease  of  it  granted  to  them 
vben  it  was  waste  ground.  Leases  were  renewed  to 
fliem  from  time  to  time,  and  during  the  continuance  of 
ttntt  leases  they  de  facto  used  it  as  a  burial  ground,  in 
tbe  first  instance  for  the  inmates  of  the  hospital,  and 
afterwards  occasionally  for  other  persons  (for  the  present 
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1606.  purpose  it  is  not  necessary  to  make  a  distiuction  between 
Foster  the  land  coloured  green  and  the  land  coloured  yellow), 
DoDD.  ^^^  ^  t^^  leases  it  is  called  '^ burial  ground;''  and 
therefore  the  lessor  must  be  taken  to  have  given  his 
consent  to  its  being  so  used.  In  1844  the  last  lease 
expired.  From  1844  the  corporation  continued  to  be 
tenants  from  year  to  year,  and  in  1855^  two  years  before 
stat.  20  &  21  FtcL  c.  81.  passed,  they  gave  up  the 
land  to  Earl  De  la  JFarr,  the  owner  in  fee,  and  there  is 
nothing  to  shew  an  intention  on  his  part  that  it  should 
be  dedicated  as  a  place  of  burial  in  future.  The  com- 
mon law  would  restrain  him  from  doing  anything  which 
would  be  injurious  to  the  public  health  or  be  a  nuisance  ; 
it  would  also  restrain  him  from  suffering  anything  to  be 
done  that  would  be  an  indecent  interference  with  the 
bodies  of  the  dead.  But  what  is  claimed  on  the  part  of 
the  defendants  is^  that  the  authority  giyen  byHhe  Act  to 
the  Secretary  of  State  to  regulate  places  of  burial  with 
a  view  to  prevent  them  firom  becoming  or  continuing 
dangerous  or  injurious  to  the  public  health  should  be 
supplemented  by  a  power  which  would  have  the  effect 
of  taking  away  in  perpetuity  a  right  to  very  valuable 
property  on  the  ground  that  it  would  be  for  the  benefit 
of  the  neighbourhood  to  have  an  open  space  there,  and 
that  a  place  where  the  bodies  of  the  dead  at  former 
times  have  been  buried  should  not  be  converted  to  a 
rude  purpose,  such  as  a  stone  yard.  Those  objects, 
however  desirable,  are  not  within  the  intention  of  the 
Legislature  in  this  statute.  I  am  therefore  of  opinion 
that  the  order  is  invalid,  and  therefore  does  not  protect 
the  defendants,  on  the  ground  that  this  was  not  a  place  of 
which  the  plaintiff  had^  either  at  the  time  of  the  passing 
of  the  Act  or  at  the  time  the  order  was  made,  it  is  not 
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material  which^  the  care  as  a  place  of  burial :  though  at        1866. 
one  time  it  was  such  a  place  it  had  ceased  to  be  so.  iwiE 


Shbx  J.    The  facts  of  the  case  are  these.    For  many 

jem  preyiously  to  the  passmg  of  stat.  20  &  21  Vict 

c  81.  in  1857  the  land  in  question  had  been  held 

hf  the  goyemorB  of   Bridewell  Hospital   under  long 

leuesy  the  last   of  which  expired  in  1844,  and  they 

continued    to   hold  as    tenants   from   year  to    year 

mita  1855.    But    from   1844,   when  it   suited   them 

instead  of  taking  the  land  on  lease  to  hold  it  only  as 

tenants  from  year  to  year,  all  buriab  in  it  had  ceased, 

md  in  1857  the  freeholder.  Lord  De  la  Warr^  granted 

a  lease  for  ninety-nine  years  to  Mr.  Saward,  and  he 

entered  on  the  land  and  made  alterations,  and  pulled 

down  houses  which  were  included  in  the  lease  to  him, 

ind  made    an  opening  in  the  wall  at  the    western 

boondary  of  the  land,  and  put  and  fixed  gates  thereon 

throogh  which  was  the  only  entrance  to  the  land.    In 

1859  he  demised  the  land  for  a  term  of  fifty  years  to 

the  [daintiff,  who  took  possession  under  the  demise  and 

covered  the  land  with  timber,,  bricks  and  lime  with  the 

intention  of  erecting  a  workshop  there.     So  that  from 

1844  the  land  had  been  completely  converted  from  the 

QK  to  which  it  had  been  partially  applied  for  the  conve- 

mence  of  the  governors  of  BrideweU  Hospital,  that  is  as 

*  place  of  burial,  and  appropriated  entirely  to  difierent 

purposes.    There  is  nothing  to  shew  that  the  freeholder, 

^ho  was  released  from  all  engagements  with  the  gover- 

^^  of  BrideweU  Hospital  by  the  expiration  of  the  last 

of  the  successive  leases  in  1844   and  the  subsequent 

yearly  tenancies  which  determined  in  1855,  was  pre- 

^•ided,  independently  of  the  Acts  of  Parliament,  from 
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1866.  dealing  with  this  land  in  the  aame  way  as  he  was  entitled 
fosTBR  ^  deal  with  any  other  land  of  which  he  was  owner.  In 
j)J^^  this  state  of  things^  the  land  haying  ceased  to  be  used  as 
a  burial  place,  we  have  to  consider  whether  the  Secretary 
of  State  had  power,  under  stat  30  &  21  Vict.  e.  81.  s.  23. 
and  stat.  22  Fid.  c.  1.  s.  1.,  to  issue  the  order  in  acting 
upon  which  the  defendants  committed  the  trespasses 
complained  o£  In  my  judgment  the  words  in  the 
former  enactment  apply  only  to  vaults  and  places  of 
burial  which  at  the  time  of  the  passing  of  the  Act  were 
in  the  care  of  persons  for  the  purpose  of  burial,  that  i% 
in  the  care  of  persons  appropriating  fhem  to  the  purpose 
of  burial.  The  land  in  question  was  not  a  f^ace  at  that 
time  in  the  care  of  any  one  for  the  purpose  of  burial. 
There  was  no  one  who,  properly  speaking,  had  the  care 
of  it  at  all.  It  was  in  the  possession  of  a  person  hold- 
ing it  under  a  lease  firom  the  owner  in  fee.  The 
words  of  sect.  23,  ''such  other  persons  as  may  have 
the  care  of  any  vaults  or  places  of  burial,'^  are  not 
satisfied  by  the  position  in  which  the  plaintiff  stood  at 
the  time  the  order  in  council  was  made ;  and,  that  being 
so,  the  order  of  the  Secretary  of  State  made  under 
stat.  22  Vici,  c.  1.  s.  1.  was  without  authority,  and  the 
defendants  who  acted  under  it  were  trespassers. 

It  is  unnecessary  for  me  to  express  an  opinion  on  the 
other  words  of  sect.  23  of  stat  20  &  21  Vict  e.  81. ;  but 
it  does  not  appear  that  any  burials  were  taking  place 
in  any  part  of  this  land  at  the  time  of  the  passing  of 
that  Act,  and  it  is  very  doubtful  whether  the  land  in 
1844  can  be  considered  a  place  of  burial  within  that 
section. 

Lush  J.     I  also  am  of  opinion  that  the  order  in 
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eooQcO  made  cm  the  representation  of  tlie  Secretary  of       1866. 
State  was  in  excess  of  the  authority  given  by  stat       r^^Jii^i 
JO  ft  21  Fiet.  e.  81.  s.  23.,  and  that  therefore  the  sub-        pj^^ 
nqaeat  order  of  the  Secretary  of  State  was  yoid,  and 
does  not  justify  the  acts  done  under  it.    The  piece  of 
land  ID  question  had  been  used  during  the  time  it  was 
leued  to  the  goyemors  of  Bridewell  Hospital  for  the 
poipose  of  burying  persons  who  died  in  the  hospital, 
ind  occasionally  some  others;  and  from  1844,  that  is 
ten  years  before  the  order  in  council,  burials  in  it  had 
cetsed.    It  was  then  taken  back  by  its  owner,  and  by 
Um  leased  again  for  ninety-nine  years.    If  the  order 
in  cooncil  be  yalid,  then  the  owner  of  the  land  and  his 
lenee  would  for  ever  be  prevented  from  making  use  of 
it  in  any  way  whatever.    It  would  be  a  strong  thing  to 
eonstrae  an  Act  of  Parliament  passed  for  sanitary  pur- 
poKB,  and  which  prima  facie  is  applicable  only  to  pub- 
lic burial  places,  so  as  to  have  the  effect  of  depriving 
owners  of  the  benefit  of  their  land.     I  am  of  opinion 
that  the  places  of  burial  intended  in  sect  23  are  those 
ihich  may  be  called  public  burial  places,  and  which 
still  retain  the  character  of  burial  places,  and  have  that 
permanent  impress  upon  them,  by  reason  of  their  having 
been  devoted,  either  by  consecration,  by  trust  deed,  or 
otherwise,  to  the  purpose  of  interment,  and  which  are 
kept  and  taken  care  of  as  such.    The  terms  which  the 
Legislature  have  used  in  giving  power  to  make  the  order 
on  "  the  churchwardens  or  such  other  persons  as  may 
bare  the  care  of  any  vaults  or  places  of  burial'*  point  to 
places  irrevocably  devoted  to  that  particular  purpose. 
I  agree  with  Mr.  Boiill  that  stat.  15  &  16  Vict.  c.  85. 
ciiables  the  Queen  in  council,  upon  the  representation 
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of  the  Secretary  of  State,  to  prohibit  borials  in  any 
burial  place^  whether  parochial  or  otherwise ;  and  that 
sect.  23  of  stat.  20  &  21  Vict  c.  81.  extends  also  to 
both  classes  of  burial  places^  but  then  they  must  be 
**  burial  places'^  in  the  sense  I  have  mentioned.  I  am 
therefore  of  opinion  that  the  plaintiff  is  entitled  to  judg. 
ment  both  as  to  the  land  coloured  green  and  the  land 
coloured  yellow. 

Judgment  for  the  plaintiff  {a). 


(a)  Error  has  been  brought  upon  this  judgment 


Monday, 
November  5fh. 

^'ectment. 

Devise, 

Probate. 

20  ^  21  Vict 

c.  77.  *.  64. 

Notice  to 

dispiUe. 

Giving  of 

notice. 


Barbaclouqh  against  Greenouqh. 


In  ejectment  b^  the  heir  at  law  against  the  deyisee,  the  defendant 
served  on  the  pliunti£^  under  stat  20  &  21  Vict,  e,  77.  e,  64.,  a  notice, 
addressed  to  her  and  her  attorney,  that  he  intended  at  the  trial  to  gire 
in  evidence  as  proof  of  the  devise  the  probate  of  the  wilL  The  plaintiff 
did  not  within  four  days  of  the  receipt  of  that  notice  give  notice  to  the 
defendant  that  she  disputed  the  validity  of  the  wilL  At  the  trial  the 
defendant  produced  the  probate  of  the  will,  duly  stamped  with  the  seal 
of  the  Probate  Court    Held, 

1.  That  the  probate  was  condnsive  evidence  of  the  validity  and  con- 
tents of  the  wiU. 

2.  That  the  notice  was  '*  given"  to  the  plaintiff  as  required  by  sect  64. 


"JPJECTMENT  to  recover  possession  of  seven  mes- 
suages and  tenements  at  Bradford^  in  the  county 
of  York. 

On  the  trials  before  MeUor  J.,  at  the  Leeds  Summer 
Assizes^  on  the  3rd  August,  1866,  it  appeared  that 
Harriet  Barraclough,  the  plaintiff,  was  the  devisee  of 
John  Barraclougk,  who  was  heir  at  law  of  Ann  Thomas, 
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tbo  died  on  the  14th  May^   1860,   poesessed  of  the        1666. 
nessoages  and  tenements  in  question.    The  defendant  bar^olouoh 
claimed  to  hold  them  aa  the  devisee  of  Ann  ThomaSy    q^xxhouob. 
under  a  will  made  by  her  on  the  13th  May^  I860,  the 
dij  before  her   death.    The  sole  question   in  dispute 
between  the  parties  was  the  testamentary  capacity  of 
Axu  nomas  on  the  13th  May,  I86a 

The  writ  was  issued  on  the  15th  June,  1866.    The 

tjiqpearance  was  entered  on  the  5th  Jtily,  1866.     More 

than  ten  days  before  the  day  of  trial,  viz.,  on  Saturday, 

the  14th  Jubf,  a  notice  was  served  upon  the  plaintiff 

pezsonally,   addressed  to  her  and  her  attorney,   that 

the  defendant  intended  '*  to  adduce  in  evidence  on  the 

trial  the  probate  of  the  will  of  Ann  Thomas,  ot,  &c., 

dated  the  13th  May,  I860,  proved  in  the  District  Kegis- 

tryof  Wakefield,  attached  to  Her  Majesty's  Court  of 

Probate,  on  the  8th  June,  1860,  and  stamped  with  the 

leal  of  the  said  Court,  as  proof  of  the  devise  or  other  tes- 

tameDtary  disposition  by  the  said  testatrix  to  the  said 

defendant  and  to  Mary  his  wife,  of  the  hereditaments 

^d  premises  situate  in  Bradford  aforesaid  more  parti- 

^^^ly  described  in  the  issue  joined  in  this  action,  and 

^  the  possession  of  which  the  above  named  claimant 

^ms  to  \^  entitled,  and  for  the  recovery  of  which  this 

*«tion  is  brought/' 

No  copy  of  the  notice  was  served  either  upon  Mr.  W. 

-^^  Itoberts,  the  attorney  for  the  plaintiff,  or  on  Mr. 

^hintry,  his  London  agent,  who  was  the  attorney  upon 

^l^e  record. 

Od  receipt  of  the  notice,  the  plaintiff  forwarded  it  to 

^er  attorney,  Mr.  W,  P.  Roberts^  at  Manchester,  where 

lie  resided,  and  on  the  2l8t  July,  Mr.  Roberts,  as  attorney 
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1866.        ^^^  ^^®  plaintiff,  caused  to  be  seired  on  the  defendant 
Bjlbbaolouoh  pcraonally,   a  notice  addressed  to  the  defendant  and 
^-  his  attorney,  ''  that  the  above  named  plaintiff  disputes 

the  validity  of  the  will  of  Ann  Thamag^  late  of,  &c., 
bearing  date  the  13th  May^  1860,  and  every  devise 
or  other  testamentary  disposition  therein  contained  by 
the  said  testatrix  to  the  said  defendant  and  to  Mary  his 
wife,  and  the  said  plaintiff  will,  on  the  trial  of  this  cause, 
contend  that  the  said  will  was  altogether  procured  by 
fraud,  and  the  said  defendant  is  hereby  required  to  pro- 
duce on  the  said  trial  the  original  document  purporting 
to  contain  the  said  will,  and  also  the  two  witnesses  who 
have  assumed  to  attest  the  signature  thereto  of  the  said 
testatrix/' 

On  the  28rd  July^  a  duplicate  copy  of  thfe  above  notice 
was  served  upon  the  defendant's  attorney,  Mr.  Lan^ 
caster* 

The  defendants  counsel  admitted  the  plaintiff's  title 
and  claimed  the  right  to  begin.  He  then  opened  his 
case,  and  putting  in  the  notice  first  above  mentioned, 
tendered  the  probate  of  the  will  of  Ann'  Thomas  as 
conclusive  evidence  of  its  validity  and  contents. 

This  was  objected  to  by  the  plaintiff's  counsel,  first, 
on  the  ground  that  stat.  20  &  21  Vict,  c,  77«  s.  64.  did 
not  make  the  probate  conclusive  evidence,  but  merely 
evidence  open  to  contradiction  :  secondly,  that  the  de* 
fendant  was  not  in  any  way  misled  by  the  conduct  of 
the  plaintiff,  and  knew  well  that  the  sole  question  in 
issue  was  the  testamentary  capacity  of  ^;iii  Thomas;  and 
thirdly,  that  there  was  no  suf&cient  notice  or  service  of 
notice  to  entitle  the  defendant  to  give  the  probate  in 
evidence  under  the  statute. 
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The  learned    Judge  oyemiled  the  objections^  and        1866. 
directed  a  nonsuit^  with  leave  to  the  plaintiff  to  move  baiuuolouoh 
to  Kt  it  aside.  Gmmouoh. 

Stat  20  &  21  Via.  c.  77.  $.  62.  ''Where  probate  of 
nch  will  is  granted  after  such  proof  in  solemn  form,  or 
where  the  validity  of  the  will  is  otherwise  declared 
bf  the  decree  or  order  in  such  contentious  cause  or 
matter  as    aforesaid^   the  probate,    decree,  or    order 
rapectiydy  shall  enure  for  the  benefit  of  all  persons 
interested  in  the  real  estate  affected  by  such  will,  and 
the  probate  copy  of  such  will,  or  the  letters  of  adminis- 
tration with  such  will  annexed,  or  a  copy  thereof  respec- 
tivelji  stamped  with  the  seal  of  Her  Majesty^s  Court  of 
Probate,  shall  in  all  Courls,  and  in  all  suits  and  proceed- 
iop  affecting  real  estate,  of  whatever  tenure  (save  pro- 
ceedings by  way  of  appeal  under  this  Act,  or  for  the 
RTocation  of  such  probate  or  administration,)  be  received 
tt  conclusive  evidence  of  the  validity  and  contents  of 
lodi  will,  in  like  manner  as  a  probate  is  received  in 
evidence  in  matters  relating  to  the  personal  estate ;  and 
^liere  probate  is  refused  or  revoked,  on  the  ground  of 
the  invalidity  of  the  will,  or  the  invalidity  of  the  will 
"  otherwise  declared  by  decree  or  order  under  this 
Ac^  such  decree  or   order  shall  enure  for  the  benefit 
of  the  heir  at  law  or  other  persons  against  whose  interest 
^^  real  estate  such  will  might  operate,  and  such  will 
^^^  not  be  received  in  evidence  in  any  suit  or  proceed- 
^^  in  relation  to  real  estate,  save  in  any  proceeding  by 
^^y  of  iqppeal  from  such  decrees  or  orders/' 

Sect  64.     ''  In  any  action  at  law  or  suit  in  equity, 

^liere,  according  to  the  existing  law,  it  would  be  neces- 

'^'T  to  produce  and  prove  an  original  will  in  order  to 

^*(tabUah  a  devise  or  other  testamentary  disposition  of 
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1866.  01*  afiecting  real  estate^  it  shall  be  lawful  for  the  party 
BiARAOLouoH  "^tending  to  establish  in  proof  such  devise  or  other 
GaiBii'  H.  *®®^^*™6^tary  disposition  to  give  to  the  opposite  party, 
ten  days  at  least  before  the  trial  or  other  proceeding  in 
which  the  said  proof  shall  be  intended  to  be  adduced, 
notice  that  he  intends  at  the  said  trial  or  other  pro- 
ceeding to  give  in  evidence  as  proof  of  the  devise  or 
other  testamentary  disposition  the  probate  of  the  said 
will  or  the  letters  of  administration  with  the  will 
annexed^  or  a  copy  thereof  stamped  with  any  seal  of 
the  Court  of  Probate;  and  in  every  such  case  such 
probate  or  letters  of  administration,  or  copy  thereof 
respectively,  stamped  as  aforesaid,  shall  be  sufficient 
evidence  of  such  will  and  of  its  validity  and  contents, 
notwithstanding  the  same  may  not  have  been  proved  in 
solemn  form,  or  have  been  otherwise  declared  valid  in 
a  contentious  cause  or  matter,  as  herein  provided,  unless 
the  party  receiving  such  notice  shall,  within  four  days 
after  such  receipt,  give  notice  that  he  disputes  the 
validity  of  such  devise  or  other  testamentary  disposi- 
tion/' 

Digby  Seymour  moved  accordingly. — The  probate  is 
only  primS;  facie  evidence.  Sect.  64  of  stat  20  &  21 
Vict  c.  77.  enacts  that  the  probate  ''shall  be  sufficient 
evidence  of  such  will  and  of  its  validity  and  contents;*' 
whereas  sect.  62  enacts  that  where  probate  is  granted 
after  proof  in  solemn  form  or  the  validity  of  the  wiU  is 
declared  in  a  contentious  cause  the  probate  shall  be 
received  as  conclusive  evidence.  The  provision  in  sect. 
64  was  introduced  for  the  purpose  of  saving  expense, 
and  was  not  intended  to  make  the  probate  conclusive 
against  the  heir  at  law  where  the  counter  notice  was 
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not  giren  within  four  days.    In  case  of  surprise  on  the       1866. 

oppositepartybyeontesting  the  will  without  notice  having  ^^^^^^ 

been  given  within  the  prescribed  time  the  Court  would    ^      ^' 

'^  OaXSHOVOH. 

gnnt  a  new  trial  on  the  ground  of  surprise  and  upon 
SQch  terms  as  would  do  justicee  between  the  parties. 
Tlie  learned  Judge  at  the  trial  thought  that  there  was 
m  analogy  between  the  notice  under  sect.  64  and  a 
ootioe  to  dispute  the  proceedings  in  bankruptcy ;  and 
that  when  the  plaintiff  found  that  counter  notice  could 
not  be  served  in  time  she  ought  to  have  discontinued. 
Bat  the  case  on  The  Bankruptcy  Act,  12  &  13  Vict. 
e.  106.  ft.  234.  235.,  is  not  analogous,  because  they  only 
provide  that  no  proof  shall  be  required  of  the  petitioning 
creditor's  debt,  or  of  the  trading  or  act  of  bankruptcy, 
vnleis  notice  of  intention  to  dispute  be  given  in  writing. 
An  enactment  that  in  the  absence  of  intention  to  dispute 
tie  commission  the  depositions  taken  before  the  Com- 
inianoners  shall  be  conclusive  evidence,  does  not  prevent 
i  party  from  shewing  that  the   bankruptcy  was  the 
trait  of  concert  between  the  bankrupt  and  the  peti- 
tioning creditor  (a).     [MeUor  J.  I  considered  the  object 
of  itat  20  &  21  Vict  c  77.,  and  consulted  Smith  J., 
wliowas  of  the  same  opinion*      Cockbum  C.  J.    By 
•ect  62,  where   the  will  is  proved  in  solenm  form, 
on  its  validity  is  otherwise  decided  on,  the  probate, 
decree  or  order  is  made  conclusive  evidence  of    the 
▼iKdityand  contents  of    the  will;   and  by  sect.  64, 
^^fier  notice  the  probate  is  put  on  the  same  footing  as 
if  the  will  had  been  proved  in  solemn  form,  or  other- 
*^  been  declared  valid,  unless  within  four  days  after 
^^^^t  of  notice  the  party  receiving  it  give  notice  that 

(a)  See  Toun^  y.  Timmins,  I  Cr.  ^  J.  148,  149. 
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1866.        lie  disputes  the  validity  of  the  will ;   there  the  statute 
Bab&aolouoh  **^y®  *^®   probate  shall  be  sufficient^  not  primd  faciei 
Q^^'  evidence  of  the  will  and  of  its  validity  and  contents. 

Lush  J.  Sect  64  provides  for  the  cases  in  which  the 
will  has  not  been  proved  in  solemn  form,  or  otherwise 
declared  valid.  Cockbum  C.  J.  Sect.  64  refers  to  sect.  Gi, 
and  we  must  read  the  two  tc^ther;  and^  so  construing 
them,  unless  the  party  who  has  given  notice  of  his  intoi. 
tion  to  give  in  evidence  the  probate  receives  notice  that 
the  validity  of  the  will  is  disputed  he  may  use  the  probate 
just  as  if  the  will  had  been  proved  in  solemn  form  or 
established  by  a  decree.  That  is  the  view  we  all  take  of 
sect.  62,  aud  you  can  take  the  case  to  a  Court  of  error.] 
Secondly.  Sect.  64  directs  the  notice  to  be  given  to 
the  party :  here  the  notice  was  on  the  face  of  it  directed 
to  the  plaintiff  and  her  attorney,  which  might  mislead. 
[^Cockbum  C.  J.  It  is  more  important  that  the  notice 
should  be  sent  to  the  attorney  than  to  the  party.] 

Per  Curiam  (Cockburn  C.  J,,  Mellor  and  Lush 
JJ.) 

Rule  refused,  with  leave  to 
appeal. 
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h  the  matter  of  Balls  and  The  Metropolitan  nitr^dav 

Board  of  Works.  Ja^ua^^ 

Lands  Clauses 

On  the  7th  November  B.  gave  notica  to  the  Metropolitan  Board  of  ^^f  |g^^ 

WoHkf,  under  The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict,  g  Jq  ir- '. 

c.  ]&,  .sects.  51  and  t>8  of  which  are  incorporated  with  The  Metropolis  ^  jg  ^^  51*68 

JKaoa^ment  Act,  1855,  18  &  19  Vict.  c.  120.,  claiming  compensation  jjinds  taken   ' 

fi»  injuiy  done  to  his  house  which  they  had  injuriously  &ected,  and  for  ^^  imuriouslv 

bii  iDterest  in  land  taken  by  them,  and  in  case  of  refusal  desiring  that  aj^^cied 

tile  amount  should  be  settled  by  a  special  jury.     On  the  27th  tbe  Board  fitr,^  ^/  ^^«, 

Mwed  their  warrant  to  summon  ajury.     On  the  day  for  noniinatmg  a  pfntation 

ipedal  jury  and  after  the  jury  had  been  nominated,  a  notice  in  writing  (jf^^^  ^y  ^. 

WM  ^vcn  to  the  claimant  stating  that  tlie  Board  were  williiig  to  pay  «,^/;.« 

lOUL  in  satisfaction  of  all  damage  or  injury  sustained  through  their  %ftropolis 

wwfcg,  such  sum  to  include  all  costs,  charges  and  expenses  occasioned  Man(wement 

by(ff  incidental  to  his  claim  or  the  proceedings  to  enforce  it.   The  notice  ^^^  ^^55 

tu  signed  by  //.,  an  attorney,  for  5.,  solicitor  to  the  Board.  This  was  |g  V.  jq  t--^^ 

dediDed,  and  on  the  enquiry  the  jury  assessed  the  damages  at  75/.     By  «  iO(>  •  <)oo* 

Tbe  Metropolis  Management  Act,  1855,  18  &  19  Vict.  c.  120.  s.  222.,  signaturelo' 

ewy  notice  given  by  or  on  behalf  of  the  Metropolitan  Board  of  Works  f^QH^^M 
UKlef  that  Act  shall  be  sufficiently  authenticated  if  signed  by  their 
dak,  or  by  the  officer  by  whom  the  same  is  given. 

I.  Held,  that  the  offer  was  bad  for  including  costs,  and  therefore  the 
daimaot  was  entitled  to  the  costs  of  the  enquiry  under  sect.  51. 

'2.  Q\uere.  whether  it  was  not  also  bad  as  not  being  made  in  time? 

3.  Held,  that  the  signature  to  the  notice  was  sufficient. 

[N  this   Term    Montagu    Chambers   obtained   a   rule 

calling  upon  the  claimant  to  shew  cause  why  the 

allocatur  of  a  Master  of  this  Court  should  not  be  set 

^de,  or  why  the  Master  should  not  be  at  liberty  to 

'P^ew  his  taxation  of  costs. 

On  the  7th  November,  1865,  the  claimant  served  upon 
^c  Metropolitan  Board  of  Works  the  following  notice  : — 
'*  To  the  Metropolitan  Board  of  Works. 
**  Whereas  in  exercise  of  the  powers  contained  in  The 
Mttropolis  Local    Management  Act,   1855,   and    the 
^▼eral  Acts  amending  the  same,  relating  to  the  drain- 
age of  the  Metropolis,  you  have  so  carelessly,  negligently 
*^d  improperly  bored  and  sunk  a  certain  shaft  and  du 

^01.  VII.  N  B.   &   s. 
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and  excavated  and  tunnelled  near  to^  into^  under  and 
adjoining  a  certain  house^  buildings  and  land  of  and 
belonging  to  me  the  undersigned,  situate,  &c.,  for  the 
purposes  of  the  works  connected  with  the  drainage  of 
the  Metropolis,  whereby  my  said  house,  buildings  and 
land  have  been  greatly  damaged  and  injuriously  affected, 
and  by  reason  of  the  premises  the  walls  of  the  said 
house  and  buildings  have  become  and  are  greatly 
cracked,  broken,  weakened,  unsupported,  swagged  and 
given  way  and  subsided,  and  are  otherwise  greatly  in- 
jured. And  whereas  you  have^  also  taken  part  of  my 
said  land  for  the  execution  of  the  said  works.  Now  I» 
the  undersigned  JViUiam  Balls,  being  the  owner  in  fee 
simple  of  the  above  mentioned  houses,  buildings  and 
land,  do  hereby,  in  pursuance  of  the  statutes  in  that 
case  made  and  provided,  give  you,  the  said  Metropolitan 
Boark  of  Works,  notice  that  I  require  you  to  pay  me 
compensation  in  respect  of  the  injury  done  to  my  said 
house,  buildings  and  land,  which  you  have  so  damaged 
and  injuriously  affected  as  aforesaid,  and  in  respect  of 
my  interest  in  the  land  so  taken  by  you  as  aforesaid, 
and  that  the  amount  of  my  claim  for  compensation,  by 
reason  of  the  premises,  is  400i  And  further  take  notice 
that  unless  you  are  willing  to  pay  to  me  the  amount  of 
compensation  so  claimed,  and  shall  enter  into  a  written 
agreement  for  that  purpose  within  twenty-one  days 
after  the  receipt  by  you  of  this  notice,  then  it  is  my 
desire  that  the  amount  of  tlie  compensation  to  be  paid 
to  me  by  you  by  reason  of  the  injury  to  my  said  house, 
buildings  and  land,  and  in  respect  of  my  land  so  taken 
by  you  as  aforesaid,  shall  be  settled  by  a  jury  according 
to  the  provisions  contained  in  the  statutes  in  that  case 
made  and  provided.     And  if  you,  the  said  Metropolitan 
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Board  of  Works,  fail  to  pay  the  said  sum  of  400/.,  or  to       I866. 
enter  into  such  written  agreement  as  aforesaid,  then  ^^ 

and  in  that  case  I  do  hereby  request  and  require  you.        Balls 

within  twenty-one  days  after  the  receipt  of  this  notice,  Mktbopo- 

LITAN 

to  issue  your  warrant  to  the  sheriff  of  Middlesex^  or       Board  of 

,  Works. 

Other  proper  oflScer,  to  summon  a  special  jury  for  the 
settling  the  amount  of  the  said  compensation.  Witness 
my  hand  this  7th  day  o£  November,  a.d.  1865. 

"  miiiam  Balls." 

The  Board  declined  to  pay  the  sum  claimed  or  to 

enter  into  a  written  agreement  for  payment  of  it ;  and 

on  the  24th  November  issued  their  warrant  to  the  sheriff 

of  Middlesex  to  summon  a  special  jury  in  accordance 

with  the  notice.     On  the  27th  their  attorneys  deposited 

the  warrant  with  the  sheriff,  and  gave  the  attorneys  of 

the  claimant  notice  thereof.      On  the  28th  the  sheriff 

•enred  upon  the  attorneys  for  the  Board  and  upon  the 

attorneys  of  the  claimant  a  summons  in  pursuance  of 

the  warrant  to  nominate  a   special  jury   on  the  4th 

I^ecember.     The  attorneys  of  both  parties  attended  at 

tlie  sheriff's    office   on   that    day    and    nominated    a 

special  jury.     On  the  same  day,  and  after  the  special 

jury  had   been    nominated,   the  following  notice  was 

s^fved  upon   the   claimant,  and  a  duplicate  upon  his 

^^torneys. 

"  To  Mr.  H'ilUam  Balls. 

'*  Take  notice  that  the  Metropolitan  Board  of  Works 

^*^  ready  and  willing  to  purchase  all  your  estate  and 

^^terest  in  the  house,  buildings,  and  land  mentioned  and 

described  in  a  certain  notice  served  by  you  on  the  said 

MetropoUtan  Board  of  Works,  and  dated  the  7th  day  of 

^ocember,  1865,  which  premises  are  known  as  &c.,  at  a  price 

^  ^  agreed  upon  by  two  competent  surveyors,  one  to  be 

N   2 


180 


HILARY  TERM. 


1866. 


Ke 

BaLI.8 

and 
Hetropo- 

LITAR 

Board  of 
Works. 


named  by  you,  the  said  William  Balls,  and  the  other  by  th 
said  Metropolitan  Board  of  Works,  or  in  the  event  of  sue 
two  surveyors  being  unable  to  agree  upon  a  price,  the: 
at  a  sum  to  be  fixed  by  a  competent  surveyor  to  b 
nominated  by  them.  And  further  take  notice,  that  i 
you  decline  to  sell  your  estate  and  interest  in  the  sai 
premises,  the  said  Metropolitan  Board  of  Works  ar 
ready  and  ^ailing  to  repair  and  make  good  the  damag 
(if  any)  occasioned  by  their  said  works  referred  to  i 
your  said  notice.  And  further  take  notice  that  if  yoi 
decline  to  sell  your  estate  and  interest  in  the  sai* 
premises  or  to  allow  the  said  Metropolitan  Board  c 
Works  to  repair  the  said  premises  as  lastly  hereinbefor 
mentioned,  then,  under  the  provisions  of  The  Metre 
polis  Local  Management  Act,  1855,  and  the  severs 
Acts  amending  the  same,  relative  to  the  drainage  of  th 
Metropolis,  the  said  Metropolitan  Board  of  Works  ar 
ready  and  willing  to  pay  to  you  100/.  in  full  satisfac 
tion  and  discharge  of  all  claims  and  demands  of  wha 
kind  or  nature  soever,  on  account  of  any  damage  o 
injury  sustained  by  you  through  their  said  works  ij 
your  said  notice  mentioned,  such  sum  to  include  al 
costs,  charges  and  expenses  of  and  occasioned  by  o 
incidental  to  your  said  claim  or  the  proceedings  t 
enforce  the  same. 

"  Dated  this  4th  day  of  December,  1865. 

"  Yours,  &c., 
"  N.  Undo  8f  Sons,  47 a,  Moorgate  Street, 
"  For  W.  IV,  Smith,  Solicitor  to  the  Metropolitan  Boarc 

"  of  Works,  'Spring  Gardens," 

Messrs.  Undo  Sf  Sojis  are  attorneys  and  solicitors. 

At  the  same  time  a  notice,  dated  and  signed  as  th< 
preceding,  was  given  to  the  claimant  stating  that  in  pur 
Buance  of  the  provisions  of  The  Metropolis  Managemen 
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Act,  1855,  and  the  several  Acts  amending  the  same, 
relatiflg  to  the  drainage  of  the  Metropolis,   a  special 
juiy  to  be  summoned,  impannelled  and  returned  accord- 
ing to  the  provisions  of  those  Acts  would  come  before 
tie  sheriff  of  the  county  of  Middlesex^  at  his  office,  at 
eben  o'clock  in  the  forenoon  of  Friday,  the  15th 
December,  for  the  purpose  of  inquiring  of,  assessing  and 
giving  a  verdict  for  the  sum  of  money,  if  any,  to  be 
paid  for  compensation  for  and  in  respect  of  the  damage 
alleged  to  have  been  done  to  the  claimant's  house,  build- 
ings and  land  in  the  execution  of  the  works  authorized 
by  those  Acts,  &c.   Duplicates  of  the  notices  of  the  offer 
of  compensation  and  of  the  appointment  to  hold  the 
inquiry  were  served  upon  the  attorneys  of  the  claimant. 
In  consequence  of  the  notice  of  the  deposit  of  the 
warrant  with  the  sheriff,  and  of  the  summons  to  nomi- 
natea  special  jury,  the  attorneys  of  the  claimant  incurred 
considerable  costs,  charges  and  expenses  in  preparing 
for  the  enquiry.     The  enquiry  was  held  on  the  15th 
December,  and  the  damages  were  assessed  by  the  jury 

atrst 

Upon  application  by  the  claimant  to  the  Master  to 
tax  his  costs  it  was  contended  for  the  Board  that  the 
claimant  was  deprived  of  his  costs  by  reason  of  the 
offer  of  100/.  having  been  previously  made  within  the 
meaning  of  The  Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict  c.  18.  8.  38.,  and  the  verdict  of  the  jury 
having  been  given  for  a  less  sum. 

On  behalf  of  the  claimant  it  was  contended  that  the 
offer  made  at  the  same  time  as  and  with  the  notice  of 
^^e  holding  the  enquiry,  and  after  the  litigation  had  in 
^*ct  commenced,  was  too  late ;  and  that  the  offer  was 
"^  for  including  the  costs  which  had  been  incurred 
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through  the  acts  of  the  Board  in  the  issuing  of  their 
warrant  and  nomination  of  a  special  jury  whereby  liti- 
gation had  been  commenced ;  also  that  it  was  not  bind- 
ing upon  the  Board  not  being  made  under  its  seal ; 
Stat.  18  &  19  Vict.  c.  120.  s.  43. 

The  Master  decided  that  the  claimant  was  entitled  to 
his  costs  of  the  enquiry^  and  taxed  them  at  156/.;  and 
that  part  of  them  (including  the  costs  of  the  attorney 
attending  to  nominate  the  special  jury,  viz.  13«.  4rf.), 
which  was  incurred  before  the  service  of  the  notice  of 
the  4th  December  stating  the  time  and  place  of  inquiry, 
he  taxed  at  40/.  10«. 


Tindal  Atkinson  Serjt.  and  Sliaw  shewed  cause. — 
First.  This  was  a  proceeding  under  The  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  18.,  all  the  pro- 
visions of  which,  except  those  with  respect  to  the  recovery 
of  forfeitures,  penalties  and  costs,  are  incorporated  with 
The  Metropolis  Management  Act,  1855,  18  &  19  Vict, 
c.  120.,  by  sect.  151  of  the  latter  Act  Stat.  8  &  9  Vict. 
e.  18.  s.  51.  not  having  fixed  the  time  when  the  offer 
previous  to  the  enquiry  must  be  made  in  order  to  exclude 
the  right  of  the  claimant  to  costs  if  the  jury  give  less 
than  the  amount  offered,  it  was  held  in  The  Metropolitan 
Railway  Company,  appts.,  Tumham,  respt.  (o),  that  it 
must  be  made  a  reasonable  time  before  the  enquiry.  In 
that  case  an  offer  made  after  notice  of  holding  the  en- 
quiry had  been  given  was  held  bad :  and  the  reasons 
stated  by  Erie  C.  J.  and  WiUes  J.  shew  that  no  offer  is 
reasonable  which  is  made  after  the  claimant  has  been 
called  upon  to  prove  his  claim,  and  consequently  has 
incurred  expense  in  proceeding  with  the  enquiry.     Here, 

{a)  14  a  B.  y.  S.  2V2. 
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though  the  oflTer   was  contemporaneous  with  the   ten 
days  notice  of  trial,  the  claimant  had   necessarily  in- 
curred the  cost  of  attending  to  reduce  the  special  jury. 
In  Re  Hayward  and  The  Metropolitan  Railway  Com- 
pm/  (a)  there  were  two  oflTers,  the  first  on  the  day  of 
Msuing  the  warrant  to  the  sheriff  but  before  it  was  issued, 
and  the  second  five  days  before  the  day  appointed  for 
nominating  the  special  jury    though  after  the  notice 
from  the  sheriff  appointing  that  day,  and  it  was  held  that 
the  second  offer  was  in  time ;  but  there  the  notice  of 
holding  the  enquiry  was    the  first   intimation  to  the 
claimant  of  an  intention  on  the  part  of  the  Company  to 
litigate.     [Lush  J.  referred  to  Yates  v.  The  Mayor  Sfc. 
df  Blackburn  (A).]     In  the  case  of  a  common  jury  the 
offer  might  be  made  at  the  time  of  giving  notice  of  trial 
becanae  no  costs  would  have  been  necessarily  incurred. 
But  in   the  case  of  a  special  jury,  under  sect.   54, 
the  sheriff   is  to  summon   both   parties   before   him, 
ly  themselves  or  their  attorneys,  for  the  purpose  of 
dominating  and  striking  the  jury,  and  to  appoint  a  day 
^ot  later  than  the  eighth  day  after  striking  the  jury  for 
the  parties  or  their  agents  to  appear  before  him  to  reduce 
the  number  of  the  jury.     By  sect  62  the  costs  of  the 
enquiry  •'  shall  include  all  reasonable  costs,  charges,  and 
expenses  incurred   in   summoning,    impannelling,   and 
'^turning  the  jury,  &c.,  and  otherwise  incident  to  such 
^^quiry."    The    costs   of   attending  to   nominate   the 
•pecial  jury   are    therefore    recoverable,    though   the 
^^^^  of  preparing  for  the  enquiry  are  not ;    and  if  the 
Claimant  had  accepted  the  100/.  as  compensation,  dis- 
'^g^riing  the  mention  of  costs,  he  would  have  foregone 
^ttoae costs;  it  could  not  have  been  intended  that  the 
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offer  should  place  him  in  a  worse  position  than  if  no 
offer  were  made. 

Secondly.  The  offer  of  the  Board  should  be  uncon- 
ditional^ like  that  in  sect.  889  in  respect  of  the  matter 
for  which  the  jury  are  to  give  compensation,  viz.,  the 
value  of  the  land  taken  and  the  injury  to  the  land. 
This  offer  might  include  a  claim  for  negligence  iu 
the  execution  of  the  works.  [Blackburn  J.  It  refers 
to  the  notice,  and  must  be  construed  with  reference  to 
the  subject-matter  of  it.] 

Thirdly.  The  offer  is  bad,  not  being  sealed  with  the 
seal  of  the  Board,  nor  signed  by  the  clerk  or  other 
oflBcer  of  the  Board.  [They  referred  to  sect.  149  of 
The  Metropolis  Management  Act,  1865,  18  &  19  Vict 
c,  120.]  By  sect.  222,  *' Every  notice,  demand,  or 
like  document  given  by  or  on  behalf  of  the  Metropolitan 
Board  of  Works,  or  any  vestry  or  District  Board,  under 
this  Act,  shall  be  sufficiently  authenticated  if  signed  by 
their  clerk  or  by  the  officer  by  whom  the  same  is  given.** 
[Cockburn  C.  J.  This  is  not  a  contract  to  which  sect. 
149  relates,  nor  a  notice  given  under  sect.  222»  Black- 
burn J.  Besides,  the  claimant  cannot  treat  the  notice 
as  valid  for  the  purpose  of  getting  costs,  and  at  the  same 
time  say  it  is  invalid.]  There  were  two  independent 
notices,  one  containing  the  offer,  the  other  giving  notice 
of  the  time  of  holding  the  enquiry  before  the  sheriff! 
The  notice  is  not  signed  by  a  person  who  can  bind  the 
Board.  [Blackburn  J.  Sect.  222  refers  to  notices 
given  under  that  Act :  this  is  a  notice  given  under  stat. 
8  &  9  Vict.  c.  18.  It  would  be  monstrously  incon- 
venient if  the  solicitors  for  the  Board  were  not  com- 
petent to  give  such  a  notice.  Lush  J.  Sect.  222  of 
Stat.  18  &  19  Vict,  c.  120.  says  that  the  notice  may  be 
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"signed  by  their  clerk  or  by  the  officer  by  whom  the 
same  is  given ;''  why  should  not  Messrs.  Lindo  be 
deemed  tbeir  officer  pro  hac  vice?] 

Montagu  Chambers  and  Raymond^  in  support  of  the 

rule.— First.    The  offer  of  compensation  was  in  time. 

In  Re  Hayward  and  The  Metropolitan  Railway  Com- 

foxy  (a)  the  Court  thought  that  the  offer  might  be 

made  when  notice  of  the  time  and  place  of  holding  the 

enquiry  was  given  by  the  Company  to  the  claimant^ 

»iicL  allows  ten  days  before  the  enquiry.     That  rule  is 

clear  and  simple  and  applicable  to  all  cases ;  and  in  the 

present  case  gave  ample  time  to  the  claimant  to  consider 

the  expediency  of  accepting  the  offer  of  100/.     [Cock* 

AumC,  J.  Suppose  the  jury  had  found  that  the  claimant 

Wss  entitled  to  a  larger  sum  than  100/.  for  compensa- 

ticD,  the  costs  of  nominating  the  special  jury  would 

liAve  been  costs  to  which  he  would  have  been  entitled 

XMder  sect.  52  of  stat.  8  &  9  Vict.  c.  18.      Is  an  offer 

^X3ade  in  reasonable  time  when   such  costs  have  been 

^«tnally  incurred?     In  Re  Hayward  and  The  Metro- 

J^^litan  Railway  Company  there  were  no  costs  to  which 

^le  claimant  was  legally  entitled.] 

Secondly.   The  offer  is  not  invalidated  by  the  meu- 

^on  of  costs.     It  is  mere  'surplusage,  for  on  the  enquiry 

^fore  the  sheriff  the  jury  have  no  power  to  consider 

'^be  costs  occasioned  to  the  claimant  by  the  proceedings. 

TUe  claimant,  in  considering  whether  he  would  accept 

the  offer  of  10021,  should  disregard  the  mention  of  costs 

because  he  must  know  he  is  not  entitled  to  them.     lu 

an  action  costs  are  necessarily  incurred  de  die  in  diem, 

uid  therefore  a  tender  must  include  costs ;  but  in  this 

(a)  4B.fS.  787. 
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proceeding  the  object  of  the  oflTer  is  to  furnish  the  test 
whether  the  claimant  is  entitled  to  the  costs  of  the 
enquiry :  no  legal  meaning  can  be  attached  to  costs  in 
the  oflfer  of  compensation ;  and  the  Master  in  taxing 
the  costs  would  not  be  influenced  by  it  [Cockbum  C.  J. 
Suppose  the  Board  made  an  offer  of  100/.  compensation 
and  25/.  for  costs,  it  would  be  bad ;  for  they  are  not 
entitled  to  limit  the  amount  of  costs.]  The  claimant 
might  have  taken  the  100/.  and  the  Board  could  not 
have  recovered  it  back.  [Blackburn  J.  The  mention 
of  costs  may  have  influenced  the  claimant;  he  may 
have  been  bonS  fide  of  opinion  that  he  was  entitled  to 
50/.  for  costs.]  The  existence  of  that  bona  fide  belief 
is  not  a  legal  argument  for  construing  the  provisions  of 
the  statute. 


CocKBURN  C.  J.  This  rule  must  be  discharged.  It  is 
questionable  whether  the  offer  was  made  in  time,  seeing 
that  the  costs  of  nominating  a  special  jury  had  been 
incurred,  which  the  claimant  would  have  been  entitled 
to  if  the  jury  had  given  more  than  the  sum  offered : 
when  once  the  period  has  arrived  at  which  active  litiga- 
tion  has  begun  and  such  costs  have  been  necessarily 
incurred  I  doubt  whether  it  is  not  too  late  to  make  an 
offer.  The  Courts  have  said 'that  the  offer  must  be 
made  in  a  reasonable  time,  and  I  doubt  whether  the 
offer  in  the  present  case  was  so  made. 

But  it  is  not  necessary  to  decide  that  point,  for  the 
offer  is  clearly  bad  as  involving  a  condition  that  the 
100/.  should  include  all  costs  as  well  as  compensation. 
Stat.  8  &  9  Vict,  c,  18.  s.  51.  contemplates  that  before 
the  parties  embark  in  litigation  a  reasonable  offer  of 
compensation  should  be  made  by  the  promoters  of  the 
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undertaking  in  order  to  entail  on  the  claimant  the 
coiueqaence  of  having  to  pay  his  own  costs  incident  to 
the  enquiry  if  he  refuses  the  offer :  that  offer  should  be 
simply  of  a  sum  as  compensation  for  the  matter  which 
is  the  subject  of  enquiry  by  the  jury.  The  Board  were 
not  justified  in  putting  this  condition  into  the  offer ; 
therefore  it  was  not  binding  on  the  claimant 
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BucKBURN  J.  The  offer  of  compensation  at  what- 
erertimeit  ought  to  be  made  must  be  such  as  to  enable 
the  claimant  to  consider  whether  he  will  accept  it  or 
not;  and  if  it  is  of  a  lump  sum  not  only  for  compensa- 
tion for  interest  in  land  taken  or  for  injuriously  affecting 
Isnd,  bat  in  satisfaction  of  any  claim  for  costs,  it  might 
mislead  the  claimant  in  making  up  his  mind  whether  he 
thonld  accept  it.  TV  hat  may  be  called  inchoate  costs 
ve  coets  incurred  by  a  claimant  which  according  to  the 
decisions  he  is  not  entitled  to  recover;  but  for  those 
decisions  he  might  suppose  that  he  could  recover  all 
costs  incurred,  and  so  would  treat  the  offer  as  including 
costs  as  well  as  compensation. 

Stat  8&  9  Vict.  c.  18.  «.  51.  is  silent  as  to  the  time  of 
the  offer,  and  the  cases  referred  to  do  not  decide  it ;  but 
Companies  will  be  wise  in  not  putting  it  off  so  late  as  in 
the  present  case. 


LrsH  J.  The  offer  is  bad  because  it  mentioned  a  lump 
*ini  not  only  for  compensation  but  for  costs  also,  with 
^Hchlatter  the  jury  have  nothingtodo.  When  a  lumpsum 
w  offered  for  both  it  is  impossible  that  the  rights  of  the 
Parties  as  to  costs,  under  sect.  51  of  stat.  8  &  9  Vict  c,  18., 
^  ^  ascertained,  inasmuch  as  those  rights  depend  on 
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the  amount  of  compensation  awarded  by  the  ju 
pared  with  the  amount  offered  for  compensation. 
Also  I  have  much  doubt  whether  an  offer  is 
unless  made  prior  to  the  first  step  in  the  litigs 
which  costs  are  necessarily  incurred. 

Rule  disc 


Wednesday^ 
January  17tb. 

Poor  rate. 
Deductions, 
Gas  works. 
Machinery 
fixed  to  the 
freehold. 
Course  of 
business  in 
letting  for 
tenant  topur^ 
chase  fijetures. 


The   Queen    against    The    Inhabitants   < 

Parish  of  Lee. 


1.  In  assessing  to  the  poor  rate  property  consisting  of 
machinery,  &c.,  no  deduction  ought  to  be  allowed  in  respect 
which,  though  capable  of  being  removed,  are  so  far  attach 
freehold  as,  that  it  was  intended  that  they  should  remain  pei 
connected  with  it  as  essential  to  the  purpose  for  which  the 
were  erected ;  and  the  fact  that,  accoming  to  the  practice  and 
business  in  letting  such  property,  the  tenant  would  have  t 
and  find  capital  for  the  purchase  of  those  things,  makes  no  difi 

2.  A  gas  Company  were  rated  in  respect  of  the  oceupatio 
by  their  pipes,  and  on  appeal  claimed  deductions  from  th 
at  which  the  rateable  value  of  their  property  was  assessed  i 
of  (1)  meters,  (2)  retorts,  (3)  purifiers,  (4)  steam  engines  an 
(5)  gasholders,  and  (G)  trade  fixtures.  (1).  The  meters  are 
the  premises  of  the  consumers,  being  used  for  the  distributj 
and  the  earning  of  profits:  they  are  soldered  to  the  service 
might  be  so  placed  as  to  remain  in  position  without  being  fii 
way  :  the  service  pipes  belong  to  the  Company  for  the  first  t^ 
feet  from  the  main ;  beyond  the  twenty-five  feet  they  are  laid 
repaired  at  the  expense  of  the  consumer.  The  meters  are  i 
cases  at  so  great  a  distance  as  twenty-five  feet  from  the  main.  (2 
are  instruments  in  wliich  the  coals  are  carbonized  and  the  gas 
and  they  consist  of  circular  pieces  of  clay,  to  which  the  heat  i 
arches  which  contain  them,  pipes  which  permit  the  gas  to  asc 
them,  their  iron  faces,  and  pipes  over  the  arches  which  conve 
from  them  through  the  purifiers  to  the  tanks  where  it  is  ret 
the  gasholders.  All  these  are  above  the  fioor  level,  and  ar 
and  severable  from  the  basement  floor,  and  are  not  attached 
mortar  or  cement,  but  are  packed  with  fire  clay,  which  hi 
the  action  of  heat,  and  holds  them  in  their  place.  They 
perishable,  and  require  to  be  renewed  every  two  years,  and  are 
80  constructed  as  to  be  removable  %vithout  difiiculty  and  withe 
to  the  basement.  (3).  Purifiers  are  massive  iron  vessels,  stao 
brick  base,  but  not  fixed  thereto ;  they  are  however  connect 
one  side  with  the  pipes  passing  through  the  soil  from  the  i 
screwed  bolts  fastened  into  the  plates  of  the  purifier,  and  on 
with  main  pipes  similarly  attached  passing  through  the  8< 
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tanks  acd  gasholders.     (4).  Steam  encines  are  used  for  djiviog  the  1866 

znachioffT,  pnmps,  &c.,  and  are  fastened  by  screw  bolts  to  a  stone  base 


\ 


f  xi-d  in  the  soil :  by  unscrewing  the  bolts  the  engines  can  be  detached,      m.     q 

The  boilers  are  set  in  brick  work,  which  is  fixed  in  the  soil.    (5).  Gas      ^   ®  Vtu     N 

hoilere  are  hoUow  cylindrical  vessels  of  plate  iron,  open  at  the  bottom,    j  ,    h'tant     f 

kt  roofed  in  with  the  same  material :  they  are  not  fixed  in  any  way,         ^t^kr   *  ^ 

Ut  so  p]&c«<l  that  they  rise  and  fall  in  circular  tanks  excavated  beneath 

the  mrface  of  the  soil,  into  which  the  gas  passes  through  the  purifiers 

6offl  the  retorts ;  around  the  edges  of  these  tanks  are  placed  iron  columns. 

The  gas  holders  are  fitted  on  their  upper  rim  or  edge  with  wheels,  which 

ran  on  the  columns  and  guide  the  gas  holder  in  its  ascent :  they  are 

etsily  taken  down  without  injury  to  the  foundation  or  any  part  of  the 

itnictnre.    (6).  Trade  fixtures,  such  as  pumps  and  exhausters,  which 

are  fixed  to  the  freehold,  but  under  such  circumstance^s  and  in  such  a 

manner  that  they  would  be  removable  as  tenant's  fixtures.    Held,  that 

I  deduction  ought  to  be  allowed  in  respect  of  the  cost  of  the  meters,  but 

not  in  respect  of  the  retorts,  purifiers,  steam  engines  and  boilers,  gas 

lioiden,  or  trade  fixtures. 

AN  appeal  to  the  Qaarter   Sessions  for  the  county 

of  Kentj    holden    at   Maidstone^    in  1865,  by  the 

directors  of  The  Phcenix  Gas  Light  and  Coke  Company, 

against  a  rate  for  the  relief  of  the  poor  of  the  parish 

of  he,  in  which  that  Company  were  rated  as  owners 

uid  occupiers  of  lines  of  pipes  laid  down  in  the  several 

<^t8  throughout   the  parish,  estimated  extent  159230 

7ards,  gross    estimated  rental   1589/.^  rateable   value 

^213/.,  the  Sessions  amended  the  rate  by  reducing  the 

S^oss  estimated  rental  to  500/.,  and  the  rateable  value 

^o  364/.,  subject  to  the  opinion  of  this  Court  on  the 

-following  case. 

The  appellants  are  a  gas  light  and  coke  Company 

^^acorporated  by  stat  5  G.  4.  c,  Ixxviii.,  amended  by 

^^t.  27  &  28  Vict,  c.  clix.,  for  the  purpose  of  the  manu- 

^^ture  of  gas,  and  its  supply  to  parts  of  the  Metropolis 

^«d  its  suburbs.     It  possesses  three  stations  or  establish- 

^**ent8  for  the  manufacture  of  gas  in  the  parishes  of  St. 

'^'^ttry  Lambethj  St.  Saviour  Southwarh  and  St.  Alphage 

^^^^tnwich,   respectively,   and    two   for  storage  in  the 

^^rishes  of  St.  Mary  Lambeth  and  St.  George  the  Martyr 

^ff^wark,  respectively,  whence  the  gas  is  distributed 
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1866.       by  mains  and  pipes  to  the  yarious   parishes^   and 
The  Queen     Consumers'  houses. 

Inhabitants  of       ^^^  stations  are  fitted  with  all  the  apparatus  neces 

for  the  manufacture  and  storing  of  gas.  This  appar 
and  the  buildings  of  the  stations  have  been  from  tin 
time  placed  by  the  Company  upon  land  purchased 
them  for  the  purpose,  and  of  which  they  are  abso 
owners,  with  this  exception,  that  a  small  part  of  t 
oflSces  at  Barikside  is  rented  by  them  from  o 
persons. 

The  gas,  having  been  manufactured  in  the  estab 
ments,  is  distributed  to  the  various  parishes  thrc 
mains  laid  beneath  the  surface  of  the  streets.  F 
the  mains  it  is  distributed  by  service  pipes  to  the  ho 
of  the  copsumers  and  to  the  public  lamps. 

The  service  pipes  lead  to  meters  which  are  used 
measuring  the  gas  supplied  to  the  consumers,  and  i 
the  other  side  of  which  other  pipes  convey  the  measi 
gas  to  the  burners. 

The  mains  are  the  property  of  the  Company, 
public  lamps  and  the  service  pipes  which  supply  t 
are  the  property  of  the  parishes.  The  service  j 
which  supply  private  consumers  are  laid  down  by 
belong  to  the  (company  for  the  first  25  feet  from 
main,  but  beyond  the  25  feet  they  are  laid  down 
repaired  at  the  expense  of  the  consumer.  The  m< 
are  not  in  all  cases  at  so  great  a  distance  as  25  feet  \ 
the  main.  At  or  near  the  place  where  the  service 
ends  is  placed  a  main  tap  by  which  the  gas  cai 
turned  ofi*,  and  which  belongs  to  the  consumer.  Nei 
the  meters  nor  the  pipes,  beyond  the  main  taps,  ar 
the  land  of  the  Company.  No  rent  is  charged  for 
use  of  the  meters,  but  the  consumers  arc  charged 
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th^  cgas  oonsnmed  as  measured  by  the  meters  at  a  certain 
ice  per  1000  cubic  feet. 
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The  QuEEH 

The  property  of  the  Company  in  Lee  parish,  exclusive  inhabitants  of 
the  meters,  consists  only  of  mains  and  service  pipes. 
1863  the  assessment  was  raised  to  1539/.  gross,  and 
l^L  net  rateable  value.  Against  this  increased  rating 
«  Company  appealed,  and  produced  the  following  state- 
tf  and  gave  evidence  to  establish  the  accuracy  of 
figures  therein  set  forth. 


'*  TTie  Phcenix  Gas  Company  and  Lee  Parish. 
*"08s  Receipts : 

-'^otal  Rental  for  Gas  Light  for  the  year  ending 
25th  December,  1863 

orking  expenses : 

^^<Jals,  78,563  tons,  at  15*.  Zd,  .      X59.888 

-^^■^terials  for  purification  984 


£143,089 


Residual  Products,  riz.,  Coke,  Breeze,  Tar 
^nd  Ammonial  Liquor 


^^^jmes  and  Commissions 

^^^fficc  Expensos  and  Stationery 

"^laiintenance  of  Works,  Retorts,  &c.,  including 
^he  expenses  not  only  of  repairs  but  also  of 
reinstatement     .... 

^^eter  repairs  and  fixing  . 

^-^S8  Meter  Rent  received 

^^^bting,  cleansing  and  repairing  Public  Lamps 

debts  and  orercbargcs 
r  expenses        •  •  •  . 

Xncidental  expenses 
X>irectors  and  Auditors 

tea  and  taxes  5/6  in  the  £  on  an  assess- 
ment of  £15,429 


60,872 

33,394 

27,478 

21,537 
2014 


20,576 
3100 

2981 

715 
1000 

2100 

4244 


85,055 


Net  Receipts    .     X58,034 
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1866.        Occupiers'  share : 

Working  Capital        .  .  £50,000 

Present  vaJae  of  Meters  .    3t5,000 

Inhabitants  of       Present  value  of  Retorts  18,000 

^"■*  Present  yalue  of  Fixtures  and  Utensils  97,000 

200,000 

Interest — 5  per  cent  thereon         .            .  .  10,000 

Trade  profits — 10  per  cent,  thereon           .  .  20,000 

Risks  and  casualties — 2^  per  cent,  thereon  .  5000 


Gross  Estimated  Rental         X! 

Statutable  deductions : 

Probable  average  annual  cost  of  renewals  and 
insurance  of  buildings  and  apparatus     .  .       2655 

Annual  Sinking  Fund  for  renewal  of  trade  fix- 
tures and  ntensils  ....       3000 

Annual  sinking  fund  for  reproduction  of  mains 

and  pipes  .....        1950 

Rateable  value    .    £] 

Rateable  yalue  of  the  whole  Works  .        .  £) 

Estimated  oateable  value  of  Stations  (not  in- 
cluding the  meters,  retorts,  fixtures  and 
utensils  in  respect  of  which  above  deductions 
are  made)  ..... 

Rateable  value  of  mains  and  pipes    .    ; 

As  £143,689    :    £6801    :  :    £5144      :      £243 

Gross  Receipts.      Rateable  value        Receipts  in      Rateable  vali 

of  the  mains.  Lee.  the  maius  in 

The  Quarter  Sessions  reduced  the  items  for 
expenses  and  statutable  deductions,  but  found  upor 
evidence  before  them  that  all  the  other  deductions  ^ 
proper  to  be  made,  and  amended  the  rate  by  redu 
the  net  rateable  value  of  the  Company's  property  in 
parish  of  Lee  from  1213/.  to  364/. 

It  was  contended  on  behalf  of  the  respondents 
the  deduction  of  a  percentage  of  5  per  cent,  for  inte 
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1 0  per  cent,  tenant's  profits,  and  2|  per  cent,  for  risks       1S66. 
<1  oisualties  upcm  *'  present  value  of  meters/'  '^  present    The  Qubbk 
ue  of  retorts/*  and  ''present  value  of  fixtures  and  inhai^iTants of 
t^CDsils/'  should  not  be  allowed,  inasmuch  as  the  matters        ^^^ 
respect  of  which  the  deduction  was  claimed  were 
A^^ei  to  or  connected  with  the  land  and  instead  of 
dLiKuinishing  increased  its  value  for  the  purposes   of 
ting. 
The  meters  in  aU  cases  are  placed  on  the  premises  of 
c  consumers.     They  are  not  in  any  way  connected 
th  the  manufacture  nor  are  they  indispensable,  though 
for  the  distribution  of  gas  aiid  the  earning  of 
fits.    They  are  maintained  in  their  position  by  being 
'Idered  to  the  service  pipes,  which  are  made  of  lead, 
the  service  pipes  were  not  required  to  be  flexible, 
'Idering  would  not  be  necessary,  for  the  meters  might 
80  placed  as  to  remain  in  position  without  being 
ed  in  any  way.    Meters  are  taken  ofi*  when  they 
^oire  repair  or  renewal  or  for  other  causes  and  replaced 
*^  others,  and  when  repaired  are  frequently  placed  in  a 
^^ifferent  house  and  in  a  dmerent  parish.   Their  original 
^^^t  was  45,000^. 

^e  retorts  are  the  instruments  in  which  the  coals 

^  carbonized  and  the  gas  produced,  and  they  consist 

^^  only  of  the  circular  pieces  of  clay  to  which  the  heat 

^   applied,   but  also  the  arches  which   contain   them, 

*^^  pipes  which  permit  the  gas  to  ascend  from  them, 

^*»e  iron  faces  of  them  and  the  pipes  over  the  arches 

^liich  convey  the  gas  from  them  through  the  purifiers 

^  the  tanks  where  it  is  received  by  the  gasholders.    All 

^tlie  parts  which  are  above  the  floor  level  are  included  in 

^Vxe  term  "retorts,*'  and  the  whole  of  these  parts  are 

distinct  and  severable  from  the  foundation  or  basement 

vou  VIL  o  B.  &  s. 
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1866.       floor  and  are  not  attached  to  it  by  mortar  or  cemer 

The  Queen    ^^*  *^  packed  with  fire  clay,  which  hardens  by  tl 

InhabUants  of  ^^^^^  ^^  ^^^^  ^^^  holds  them  in  their  place.    The  pai 

^**        of  the  retorts  aboTC  the  floor  level  are  very  perishab! 

By  the  wear  and  tear  caused  by  the  action  of  heat  ai 

other  processes  of  the  manufacture  of  gas  they  are  80< 

rendered  useless,  and  require  to  be  renewed  every  t\ 

years.     They  are  therefore  so  constructed  as  to  1 

removeable  without  diflSculty  and  without  injury  to  ti 

basement  on  which  they  rest.     The  prime  cost  of  tl 

retorts  required  by  the  Company  is  24,000/. 

Under  the  word  "  utensils'*  are  included  purifiei 
steam  engines,  boilers,  and  the  moveable  part  of  tl 
gasholders. 

The  purifiers  are  massive  iron  vessels  standing  on 
brick  base,  but  not  fixed  thereto.  They  are  howev( 
connected  on  the  one  side  with  the  pipes  passii 
through  the  soil  from  the  retorts  in  which  the  gas 
produced  by  screwed  bolts  fastened  into  the  plates 
the  purifier,  and  on  the  other  with  main  pipes  similar! 
attached,  passing  through  the  soil  to  the  tanks  ai 
gasholders  where  the  gas  is  stored  for  use.  The  purifie 
may  be  described  as  groups  of  hollow  cylinders  ( 
columns  of  iron  perpendicularly  set  up  parallel  to  eac 
other  on  the  brick  base,  closed  at  the  top  by  moveab 
lids,  retained  in  their  place  by  their  own  weight,  an 
rendered  gastight  only  by  means  of  their  edges  restis 
in  a  water  joint  or  circular  channel  containing  wat 
and  running  round  the  top  of  the  cylinder.  The  g: 
passes  from  the  retorts  through  the  purifiers  to  tl 
tanks  and  gasholders,  and  in  its  passage  is  purified  by 
chemical  process.  The  present  value  of  the  purifiers  i 
the  aggr^ate  is  85,000/. 

The  steam  engines  are  used  for  driving  the  machiner] 
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P^mps,  &c,  and  are  &8tened  by  screw  bolts  to  a  stone        1866. 
^ase  fixed  in  the  soil.     By  unscrewing  the  bolts  the      The  Quekk 
engines  can  be  detached.  t  i.  t  T*  .    ^ 

Inhabitants  of 

Tbe  boilers  are  set  in  brick  work,  which  is  fixed  in         I^be. 
*fae  soil.     The  present  value  of  boilers  and  engines  is 
SOOO/. 

The  gasholders  are  hollow  yessels  of  plate  iron,  cylin- 

^lical  in  form,  open  at  the  bottom,  but  roofed  in  with 

^be  same  material,  which  are  used  for  storing  the  gas, 

"^^xitil  required  for  consumption.    They  are  not  fixed  in 

^^y  way,  but  are  so  placed  that  as  they  fill  with  or  are 

^>Xiptied  of  the  gas  they  rise  and  fall  in  circular  tanks 

^^cavated  beneath  the  surface  of  the  soil,  into  which  the 

Sas   passes    through  the   purifiers  from    the  retorts: 

^Jt>iind  the  edges  of  these  tanks  are  placed  iron  columns. 

^^he  gasholders  are  fitted  on  their  upper  rim  or  edge 

^^th  wheels,  which  run  on  the  columns  and  guide  the 

S'taliolder  in  its  ascent.     In  some  cases  also  chains  are 

attached  to  the  gasholder  and  pass  over  the  top  of  the 

^^^lumns.     To  the  other  end  of  these  chains  can  be 

attached  weights  by  which  the  weight  and  pressure  of 

"^e  gasholder  can  be  regulated  at  pleasure.     It  is  usual 

^Hd  necessary  at  times  to  take  down  the  gasholders  for 

^^pair  or  other  purposes,   and  they  are  easily  taken 

^own  without  injury  to  the  foundation  or  any  part  of 

ttic  structure.     They  do  not  last   more  than  twenty 

years.     The  present  value  of  the  gasholders  is  26,500/. 

The  balance  of  97,000/.,  after  deducting  the   pre- 
sent value  of  the  purifiers,  steam  engines  and  boilers, 
and  of  the  moveable  part  of  the  gasholders^  represents 
the  present  value  of  variotls  trade  fixtures,   such  as 
pumps  and  exhausters,  which  are  fixed  to  the  freehold^ 
but  under  such  circumstances  and  in  such  a  manner 

o  2 
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1863.       that,  under  the  law  governiDg  the  right  to  remove  £ 

The  QusiN     tures,  a  tenant^  who  during  his  term  had  erected  ai 

inhabUants  of  ^^^  them  for  the  purposes  of  his  trade,  would  duri 

^"*         his  term  hate  the  right  to  sever  and  dispose  of  the 

The  original  cost  to  the  Company  of  the  property  valu 

at  97,000il  exceeded  this  sum  by  25,000^ 

According  to  the  practice  and  course  of  business 
letting  and  hiring  gas  works  the  tenant  would  have 
take  to  and  find  capital  for  all  the  property  compris 
under  the  heads  "  meters/'  ''retorts,  "  tenant  s  fixture 
and  '^  utensils/'  and  would  have  to  provide  150,000/.  i 
that  purpose,  and  a  deduction  in  respect  of  such  out] 
was  to  be  made  in  estimating,  according  to  the  provisio 
of  The  Parochial  Assessments  Act,  6  &  7  ^F.  4.  e.  9 
what  rent  a  tenant  from  year  to  year  would  be  willi: 
or  might  reasonably  be  expected  to  pay. 

The  Sessions  found  that  17^  per  cent,  was  a  fair  { 
centage  to  allow  on  tenant's  capital  for  interest 
money  for  his  own  trouble  and  skill,  and  for  provisio 
against  risks,  and  allowed  a  deduction  at  that  rate  n 
only  on  the  50,000/.,  which  they  found  to  be  the  amon 
of  working  capital  which  a  tenant  would  require,  b 
also  on  the  further  sum  of  150,000/. 

The  questions  for  the  opinion  of  the  Court  wer 
First.  Whether  it  was  competent  for  the  Quarter  S< 
sions  to  allow  a  deduction  by  way  of  tenant's  profits 
respect  of  any,  and  if  any  of  which,  of  the  matters  ai 
things  comprised  under  the  heads  meters,  retorts,  1 
nant's  trade  fixtures  and  utensils ;  and  Secondly,  If  t 
Court  should  be  of  opinion  that  in  any  of  the  abc 
mentioned  cases  it  was  not  competent  for  the  Quart 
Sessions  to  allow  a  deduction  they  should  amend  t 
rate  accordingly. 
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Bmll  and  J.  C.  Mathew,  for  the  appellants.— First.         18C6. 
e  appellants  are  entitled  to  a  deduction  in  respect  of     The  Qusm 
€  meters,  retorts^  tenant's  fixtures,  and   *'  utensils''  inhabUantu  of 
^3der  which  (a)   are    included    the    purifiers,    steam         ^"*' 

gines,  boilers,  and  the  moveable  part  of  the  gas- 
^Idera^   for  it  is  found  (6)   that,  according  to  the 
^nctioe  and  course  of  business  in  letting  and  hiring 
works,  the    tenant  would   have   to  take  to  and 
^d  capital  for  all  the  property  comprised  under  those 
^ads.     [Blachbum  J.      If  the  tenant  purchases  the 
^Sjtures  he   is  in  the  same  position  as  a  person  who 
^^  paid  a  fine  on  taking  a  lease  a^d  for  that  reason 
P^ja  less  rent    The  fixtures  are  part  of  what  would  be 
*ct  to  the  hypothetical  toiant     MeUor  J.    Whether  a 
deduction  should  be  allowed  in  respect  of  any  of  these 
^^^Qgs  does  not  depend  on  the  ownership  of   them 
out  on  the  nature  of  their  annexation.     Blackburn  J. 
to  the  things   not  affixed  to    the    freehold,    the 
ppellants  would  be  entitled  to  a  deduction  as  much 
a  former,  who,  in  taking  a  dairy  farm,  must  con- 
what  capital  he  would  expend  in  the  purchase 
^>f  cows.    If  an  owner  of  land  lets  it  to  a  builder,  reserv- 
^^S  ^  ground  rent,  and  a  house  is  built  on  it,  and  A. 
purchases  the  house  and  pays  the  ground  rent,  he  is 
■"^ted  for  the  house  and  land :  what  difference  is  there 
V>etween  the  land  in  that  case  and  the  fixtures  here  ?] 
Xn  Reg,  T.    The  Southampton   Dock   Company  (c),  and 
Rfg.  V.  The  North  Staffordshire  Railway  Company  (d), 
it  was  held  that  no  deduction  should  be  allowed  in 
Tespect  of  things  which,  though   severable  from  the 
freehold,  were  so  attached  as  that  it  was  intended  that 
ftey  should  remain  permanently  connected   with   tlio 

(a)  Sec  supm,  p.  194.  (A)  Sec  BuprA,  p.  196. 

(r)  14  Q.  B.  587.  {d)  3  E.  #  E.  392. 


/ 


198  HILARY  TERM. 

1866.  premises  as  esseotial  to  the  working  of  the  businc 
The  Queen  carried  on  there.  But  in  those  cases  there  was  i 
Inhabitants  of  P'^ctice  and  couTse  of  business  that  the  things  shou 
^**'  be  purchased  by  the  tenant.  These  things  are  Kl 
the  dressings^  manure^  and  growing  crops  which  are 
be  taken  and  paid  for  on  a  valuation  by  the  incomii 
tenant  of  a  farm.  [Blackburn  J.  There  the  mann 
enriches  the  land :  the  tenant  must  spend  xnon< 
annually  upon  the  land  in  manuring  it.]  Some  of  the 
things  are  perishable  and  consumed  in  the  use  of  thei 
[Blackburn  J.  That  would  be  taken  into  account  : 
the  way  of  deduction.  Mellor  J.  Confusion  arii» 
from  not  distinguishing  between  the  actual  and  tl 
hypothetical  tenant :  so  far  as  the  parish  is  concern! 
it  matters  not  as  to  the  rateable  value  whether  tl 
building  is  put  in  a  given  state  by  the  landlord  or  tl 
tenant.  Blackburn  J.  In  rating  agricultural  land 
deduction  would  be  made  in  respect  of  any  thii 
necessary  to  keep  it  in  a  good  state  of  culture ;  so  he 
an  allowance  would  be  made  for  the  fund  necessary 
keep  the  machinery  in  repair.  Cochbum  C.  J.  Tl 
hypothetical  tenant  comes  in  after  the  addition  has  be( 
made  to  the  works^  and  he  must  pay  for  it  either  in  tl 
shape  of  rent  or  of  a  given  sum  by  way  of  capital] 

As  to  the  different  articles. 

The  meters  here  described  (a)  are  moveables.  [Mt 
lor  J.  Like  a  filterer.]  And  not  less  so  because  tl 
service  pipes  are  soldered  to  them.  The  consumer 
the  occupier  of  the  meter  rather  than  the  Compan] 
it  is  placed  on  his  premises  for  his  benefit  as  well  ; 
that  of  the  Company,  and  remains  the  property  of  tl 
Company   like    a    carriage    or    a    piano  let   on   hii 

(«)  See  suprn,  pp.  190.  193. 
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keibum  J.    No  allowance  is  claimed  in  respect  of        1866. 

^^  P^P^3  The  Qu»K 

"The  retorts  may  be  likened  to  a  portable  boiler  used  j,  .7- 
a  fiurmer  for  steaming  food  for  his  live  stock,  or        L*'* 
a  moTeable  steam  engine  for  working  agricultural 
;  if  either  of  these  were  fixed  to  a  building 

&r(Hily  as  was  necessary  for  its  use  it  would  remain  a 


The  purifiers,  steam  engines,  and  boilers  are  fixed  to 

€  freehold,  and  therefore,  it  must  be  conceded,  are 

'^eable.     IMeUor  J.    They  are  not  fixed  for  the  pur- 

of  steadying  them.] 
3!he  gasholders  are  only  connected  with  the  tanks  by 
^atcr  joint. 

Suppose  that  as  to  any  of  the  above  articles,  the 
tirt  should  decide  that  they  increase  the  rateable 
of  the  property,  they  are  not  in  the  respondent 
but  in  other  parishes,  and  the  addition  to  the 
of  the  property  of  the  Company  in  respect  of  them 
be  assessed  in  those  parishes.  [Blackburn  J.  The 
y  question  is  how  to  ascertain  the  entire  rateable  value 
t;lie  property :  it  is  not  a  question  of  apportionment] 
mode  of  deduction  will  be  according  to  the  rule 
down  in  Reff,  v.  The  Overseers  of  Mile  End 
Town  (a). 


OMaUetf  and  F.  M,  White,  for  the  respondents.  — The 

^^K^cles  in  respect  of  which  deductions  are  claimed  are 

^^    the  essence  of  the  gas  works :  without  them  the 

pi^emises  would  not  be  adapted  for  the  purposes  intended; 

Hixd  if  these  deductions  were  allowed  no  part  of  the 

^•"orks  would  be  rateable  except  the  bare  walls.     In  Rex 

V.  Hogg  {b)  a  building  and  machine  in  it  for  carding 

(«)  10  Q,  B,  208.  (6)  1  r.  R.  721. 
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1866.  cotton  were  let  together ;  the  machine  was  not  fixed 
The  Queen  ^^  the  floor,  and  might  be  moved  at  pleasure :  it  was 
Inhabitante  of  ^^^^  ^^^^f  independently  of  the  point  whether  the 
^'^  machine  was  fixed  to  any  other  part  of  the  buildings  as 
the  bnildiug  and  machine  were  let  at  one  entire  renl 
the  lessee  was  properly  rate;^  for  them.  In  Rex  y.  Tht 
Birmingham  and  Staffordshire  Gas  Light  Company  ffl] 
the  rate  was  held  bad,  on  the  ground  that  houses  to 
which  machinery  was  attached  were  not  rated  according 
to  the  increased  value  arising  from  the  machinery. 
Lord  Denman  said,  p.  644^  ''Such  machinery  con- 
stitutes a  mode  of  occupying :  •  .  .  and,  even  where 
the  machine  has  not  been  attached,  a  house  has  been 
held  rateable  in  respect  of  it,  if  the  value  of  the  house 
was  increased  by  the  machine/*  In  Rex  v.  Tlte  South' 
ampton  Dock  Company  (b),  adhered  to  in  Reg,  y.  7% 
North  Staffordshire  Railway  Company  (c),  the  prin- 
ciple was  recognised  that  a  building  to  which  ma- 
chinery is  attached  for  the  purposes  of  trade  "  ought  to 
be  assessed  according  to  its  existing  value  as  combined 
with  the  machinery,  without  considering  whether  the 
machinery  be  real  or  personal  property,  or  whether  it  be 
liable  or  not  to  distress  or  seizure  under  a  fieri  facias^  or 
whether  it  would  go  to  the  heir  or  executor,  or  at  the 
expiration  of  a  lease  to  the  landlord  or  tenant.^  And 
this  principle  applies  though  an  incoming  tenant  has 
to  find  the  capital  for  the  purchase  of  the  apparatus  and 
machinery  necessary  for  carrying  on  the  works. 

The  meters  are  the  property  of  the  Company,  and 
attached  to  the  freehold.  [CockbumC.  J.  Not  to  the 
iVeehold  of  the  Company.]  It  is  not  necessary  that  the 
soil  to  which  a  structure  is  attached  should  belong  to  the 

(rt)  QA.^E.  634.  {f>)  14  Q.  B.  587.  610. 

((•)  3  E,  4-  E.  392.  405— G. 
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Yson rated:  there  ia  an  exclusive  occupation  of  the        1866. 
ace  occupied  by  the  meter.     [^Btackbum  J.   It  would    The  QuuiT 
a  startling  contention  that  Messrs.  Broadwood,  letting  inhabitanta  of 
;yiaoo,  oocapied  a  part  of  the  dra¥nng  room  in  which         ^''- 

was  placed.]  The  meter  is  as  much  fixed  as  the  Green- 
«KrA  floating  pier  to  the  bed  of  the  Thames ;  Forrest 
others,  appts..  The  Overseers  tfc.  of  Greenwich, 
(a). 
The  retorts  are  so  attached  to  the  freehold  that  they 
be  remoTcd  ¥nthout  them  except  by  destruction. 
C^  ^oekhum  C.  J.  Suppose  the  lease  which  the  Company 
-u-ad  of  these  premises  expired,  and  the  landlord  would 
^^ot  reneWj  and  the  Company  were  obliged  to  find  another 
^>^te  for  their  works,  are  the  retorts  capable  of  being 
^^^iKioTed?]  Noj  though  all  the  parts  which  are  above 
^«e  floor  level  are  described  (ft)  as  '*  distinct  and 
^^^eraUe,**  the  same  is  said  of  *'the  arches"  which 
^^^Jxtain  the  retorts.  [Mellar  J.  And  they  could  not 
removed  without  destroying  the  character  of  the 
o^lu,  which  seems  to  be  the  true  principle.  Cockbum 
•  J.  No  part  of  the  retort  could  be  removed  without 
troying  it :  we  think  no  further  argument  on  that 

is  necessary.] 

*The  purifiers,  though  not  fixed  to  the  brick  base,  are 

^^ounected  on  the  one  side  with  the  pipes  passing  through 

^l^e  soil  from  the  retorts  by  screwed  bolts,  and  on  the 

^^tlier  side  with  main  pipes  similarly  attached  passing 

^lixongh  the  soil  to  the  tanks  and  gasholders.  \^Cockhurn 

C2.  J.    The  pipes  will  remain  pipes^  and  the  purifiers 

remain  purifiers,  after  the  bolts  have  been  removed. 

«^-  C.  Mathew  referred  to  Hellawell  v.  Eastwood  (c).] 

(a)  SE,fB.  890.  (b)  Sec  supril,  p.  193. 

(c)  G  Exch.  20b. 
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1866.        The  mode  in  which  the  machine  or  other  thing  i 

The  QvKsv    attached  to  the  freehold  is  material  in  determining  th< 

inhabiuntBof  Q^^stion  whether  it  is  distrainable;  bnt  it  may  be  rate 

^■*         able  though  attached  to  the  soil  only  by  its  own  weight 

as  the  floating  pier  in  Forrest  and  others^  appts.^  Th 

Overseers  Sfc.  of  Greenwich^  respts.  (a). 

CocKBURN  C.  J.  Whatever  doubt  I  entertained  a 
the  commencement  of  the  discussion  has  been  removed 
We  are  not  to  look  to  the  position  of  the  actual  tenant 
and  see  whether  he  has  had  to  pay  his  landlord  a  sun 
of  money  instead  of  rent  for  the  machinery  and  fixture 
necessary  for  carrying  on  the  works^  but  to  ascertaii 
what  would  be  the  rent  which  an  imaginary  tenani 
would  give  for  the  whole  concern  as  it  stands,  excluding 
mere  chattels  which  the  landlord  would  not  demise  tc 
the  actual  tenant.  The  ground  being  cleared  of  thai 
difficulty  by  the  able  arguments  on  both  sides^  the  cast 
really  presents  none  in  the  way  of  determining  in  respec 
of  which  of  these  various  items  this  Company  are  entitlec 
to  have  a  deduction  made  in  order  to  ascertain  th< 
rateable  value  of  their  property. 

As  to  the  meters,  the  argument  for  the  respondent 
&iled  to  shew  that  they  are  more  than  ordinary 
chattels. 

The  other  things  fall  under  one  of  two  classes,  botl 
of  which  would  be  taken  into  account  as  enhancing  th< 
value  of  the  building. 

The  retorts  are  so  fixed  or  permanently  attached  t 
the  freehold  as  to  become  part  of  it,  and  therefore,  no 
being  removeable  fixtures,  they  are  rateable  as  portioi 
of  the  entire  freehold. 

(a)  SE.^B.  890. 
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The  other  items  upon  which  the  principal  discussion       1866. 
has  taken  place  fall  within  the  principle  of  Reff.  v.  The    Tho  Queen 
Snthampton  Dock  Company  (a),  and  Reff.  v.  The  North  inhabitents  of 
StaffmUlure  Railway  Company  {b).     In  the  latter  case         ^^^' 
the  Coorty  after  taking  time  to  consider^  laid  down  the 
rule  that  where  things  which,  though  capable  of  being 
remofed,  are  yet  so  far  attached  to  the  freehold  as  that 
it  is  intended  that  they  should  remain  permanently  con- 
nected with  the  railway  or  other  undertaking  or  with  the 
premifles  used  with  it,  and  remain  permanent  appendages 
to  it  as  essential  to  its  working,  they  must  be  taken  to 
be  things  increasing  the  rateable  value  of  the  land,  and 
in  respect  of  which  the  Company  are  not  entitled  to 
have  a  deduction  allowed*    That  principle  applies  di- 
lecdj  to  the  purifiers  and  gasholders ;  they  are  parts  of 
the  works  absolutely  necessary  to  the  manufacture  of 
gM^  which  is  the  purpose  of  the  undertaking.    When 
these  things  were  erected  it  was  intended  that  they 
shoold  remain  permanent  appendages  to  the  manufac- 
^17,  being  essential  to  its  working.     Looking  to  the 
^aity  and  justice  of  the  matter,  if  the  tenant  desired  to 
change  the  premises  for  carrying  on  the  business  or  to 
&^e  up  the  business  and  the  owner  intended  to  let  the 
P^remises  to  another  Company  or  individual,  what  the 
^^^W  lessee  would  take  and  pay  rent  for  would  not  be 
*^e  land  independent  of  but  including  the  retorts,  puri- 
^^1%  and  gasholders,  which  are  essential  to  the  using  and 
^^^Xmpying  the  premises  as  gas  works.     There  is  another 
^^e  applicable,  on  which  the  Court  proceeded  in  fValms^ 
2^  V.  Milne  (c).     There  an  owner  of  land  mortgaged  it 
iu  fee  and  subsequently  erected  buildings  upon  it,  and 

(a)  14  Q.  B.  587.  610.     '         (*)  SKj-E.  392.  406—6. 

(c)  7  C.  B,  N.  S.  110. 
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1866.       for  the  purposes  of  his  trade  as  an  innkeeper,  brewer^ 
TheQusBs    and  proprietor  of  baths,  he  set  up  in  them  a  steam 
Inhabitants  of  engine  and  boiler,  a  hay  cutter,  a  malt  mill  or  com 
^*'-        crusher,  and  grinding  stones,  all  (except  the  grinding 
stones)  being  screwed  with  bolts  and  nuts  or  otherwise 
firmly   affixed  to  the  buildings  to  which  they  were 
attached,  but  still  in  such  a  manner  as  to  be  remove- 
able  without  damage  to  the  buildings  or  to  the  things 
themselves  (as  it  is  possible  that  the  steam  engine  and 
boiler  and  the  purifier  and  the  gasholders  in  the  present 
case  might  be) ;  the  upper  mill  stone  lay  in  the  usual 
way  upon  the  lower  grinding  stone.    The  Court  were  of 
opinion,  as  a  matter  of  fact,  p.  131,  that  all  the  disputed 
articles  in  that  case  were  '*  firmly  annexed  to  the  free- 
hold for  the  purpose  of  improving  the  inheritance,  and 
not  for  any  temporary  purpose.''   And  then  say,  p.  138^ 
"  When  the  mortgagor  (who  was  the  real  owner  of  the 
inheritance),  after  the  date  of  the  mortgage,  annexed 
the  fixtures  in  question  for  a  permanent  purpose,  and 
for  the  better  enjoyment  of  his  estate,  he  thereby  made 
them  part  of  the  freehold  which  had  been  vested  by 
the  mortgage  deed  in  the  mortgagee ;  and  that,  conse- 
quently, the  plaintiff,  who  are  assignees  of  the  mort- 
gagor, cannot  maintain  the  present  action.''     So  here* 
when    the    purifiers,   gasholders,    steam    engine    and 
boilers,  which  are  absolutely  essential  to  the  working  of 
the  manufacture  of  gas,  were  erected,  it  was  vnth  a  view 
to  their  remaining  permanently  on  the  premises  for 
improving  the  inheritance. 

On  both  grounds  these  articles,  except  the  meters, 
must  be  considered,  though  not  part  of  the  freehold, 
still  as  permanently  attached  to  it  and  improving  the 
inheritance;    therefore  they  ought  to  be  taken  into 
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aocoont  in  detennining  the  rateable  value  of  the  land        18G6. 
aod  the  premises  in  question,  and  no  deduction  can  be    The  Queen 
alloired  in  respect  of  them.     Consequently  the  Sessions  i^jjaiji^ntg  ^f 
were  wrong  in  allowing  these  deductions,  and  the  rate        ^'^ 
most  be  increased  pro  tanto. 

fiucKBURN  J.  The  rateable  value  of  the  premises  is 
to  be  determined  according  to  The  Farochi^  Assessments 
Act,  6  &  7  7F.  4.  c.  96.,  hy  ascertaining  the  rent  which 
a  hypothetical  tenant  making  the  suitable  deductions 
would  give  for  the  property,  and  the  Sessions  have 
properly  proceeded  to  ascertain  that  rent.  The  property 
in  the  respondent  parish  is  a  portion  of  a  much  larger 
property  which  the  gas  Company  possesses  in  it  and 
other  parishes.  The  first  thing  the  Sessions  had  to  do 
WIS  to  ascertain  the  rateable  value  of  the  entire  property 
of  the  Company  and  afterwards  to  see  what  proportion 
of  it  was  in  this  parish.  As  the  property  in  question  is 
not  a  thing  which  is  commonly  let  to  a  tenant,  the 
SenioDs  had  to  ascertain  the  value  for  themselves  by 
lolying  the  question  what  a  hypothetical  tenant  would 
give  for  the  whole  property  renting  it  from  year 
to  year.  And  although,  as  stated  in  the  case  (a), 
the  person  who  actually  did  occupy  the  gas  works 
would  not  pay  rent  for  the  portions  of  the  pro- 
perty which,  though  capable  of  removal,  are  fixed  to 
the  rateable  premises  so  as  to  become  part  of  them, 
t^ecause  instead  of  paying  rent  for  those  portions  he 
purchases  them,  yet  it  is  conceded  we  must  look  to  what 
^  hypothetical  tenant  would  give  for  the  premises  with 
thoie  things  in  them  which  are  annexed  so  as  in  efi*ect  to 
Wme  part  of  them.  In  applying  this  principle  the  Ses- 
^ODB  were  wrong.     To  take  an  illustration.     In  rating 

(a)  Se«>  suprA,  p.  1 00. 
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1866.  A  furnished  house  it  must  be  ascertained  how  much  of 
The  Quuof  the  rent  was  paid  for  the  furniture  and  things  in  no 
Inhabilants  of  ^^7  forming  part  of  the  rateable  premises,  and  deduct- 
^^^  ing  that  from  the  entire  rent  the  remainder  would  be 
the  rent  in  respect  of  which  the  house  would  be  rate- 
able. The  question  then  arises  whether  the  things  foi 
which  a  deduction  is  proposed  to  be  made  are  part  ol 
the  premises  or  not.  Some  fixtures  are  attached  to  the 
freehold  and  part  of  the  premises  although,  as  between 
landlord  and  tenant  and  heir  and  executor,  there  if 
a  right  to  remove  them ;  clearly  no  allowance  should  be 
made  for  them.  On  the  other  hand,  there  are  thingi 
such  as  moveable  furniture  which  manifestly  are  noi 
part  of  the  house:  for  these  an  allowance  should  \h 
made.  There  are  also  intermediate  things,  with  reaped 
to  which  it  is  sometimes  difficult  to  determine  whethei 
they  are  part  of  the  premises  or  not.  As  to  these  thi 
rule  has  been  laid  down  that  where  the  things  an 
attached  to  the  premises  so  that  it  is  intended  that  the] 
shall  remain  permanently  connected  with  them,  althougl 
there  may  be  a  right  to  remove  them,  still  they  are  U 
be  treated  for  this  purpose  as  part  of  the  premises.  Bu 
if  machines  or  other  chattels  are  fixed  to  the  premise 
for  the  purpose  of  steadying  and  rendering  them  mon 
capable  of  convenient  use  they  do  not  become  part  o 
the  premises:  to  use  the  phrase  in  the  judgment  ii 
Hellawell  v.  Eastwood  (a),  '*  they  never  ceased  to  hav< 
the  character  of  moveable  chattels.''  A  mirror  screwec 
or  nailed  to  the  wall  remains  a  moveable  chattel.  Oi 
the  other  hand  a  grate  built  into  a  chimney  althougl 
capable  of  being  removed  is  part  of  the  premises,  anc 
therefore  would  be  considered  as  let  to  the  hypothetica 

{a)  0  Kxrh.  205.  313. 


F 
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Tiaot  and  part  of  the  premises  for  which  he  would  pay        1866. 
Dt.   The  difficulty  is  in  applying  the  rule   to  the     The  Qubkh 
mesent  case.     In  Hellawell  v.  Eastwood  (a),  where  the  inhabitants  of 
^vestion  was  whether  certain  machinery  was  distrainable^         ^^^ 
Vie  Court  of  Exchequer,  p.  312,  laid  down  the  rule  that 
^e  question  whether  the  machines  when  fixed  were  parcel 
/the  freehold  was  ^'  a  question  of  fact,  depending  on  the 
^cdmimstances  of  each  case,  and  principally  on  two  con- 
^■dderations :  first,  the  mode  of  annexation  to  the  soil  or 
4^ric  of  the  house,  and  the  extent  to  which  it  is  united 
'^A  them,  whether  it  can  easily  be  removed,  integrd, 
bbIt^  et  commode,  or  not,   without   injury  to  itself 
cr  the  fabric  of  the  building ;  secondly,^'  and  to  this 
especially  I  call  attention,  ^'on  the  object  and  pur- 
pose of  the  annexation,  whether  it  was  for  the  per- 
manent  and  substantial  improvement  of  the  dwelling, 
in  the  language  of  the  Civil  law,  perpetui  usus  causS;, 
or  in  that  of  the  Year  Book,  pour  un  profit  deF  en- 
heritance,  20  H.  7.  13  B.,  or  merely  for  a  temporary 
purpose,   or  the  more   complete   enjoyment  and  use 
of  it  as  a  chatteV*     The  Court   thought   the   things 
were  only  put  up  and  fastened  in  such  a  way  as  to 
be  for  the  temporary  use  and  enjoyment  of  them  as 
chattels,  but  they  point  out  the  two  important  elements 
for  consideration ;    first,    the    degree  of   annexation ; 
secondly,  the  object  of  the  annexation.     In  Walmsley  v. 
2Hiht  (i),  which  in  its  facts  was  similar  to  Hellawell  v. 
JEashooodj  the  Court  of  Common  Pleas  laid  down  the 
ftame  rule,    and   came  to  the    conclusion    that    the 
machinery  and  things  were  firmly  fixed  to  the  freehold 
for  the  purpose  of  improving  the  inheritance,  and  there- 
fore ceased  to  be  chattels,  and  became  part  of  the  in- 

(a)  6  Egck.  295.  (*)  7  C.  B.  N.  S.  115. 
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180G.        heritance  though  they  might  be  removed.     The  same 
The  QuKRv    principle  was  laid  down  in  Reg.  v.   The  Southampton 
Inhabilants of  ^^^*  Company  (a);  and  the  same  idea  at  least  oon- 
Lbb.         veyed  in  Reg.  v.  The  North  Staffordshire  Railway  Com- 
pany {b)y  where  deductions  were  claimed  for  turntables, 
cranes^  weighing  machines,  and  other  things  attached 
the  premises  of  a  railway  Company,  some  of  thci 
firmly  attached  and  some  not.     The  Court  said  thatSt, 
for  the  things  which  were  not  attached  to  the 
hold  an  ''allowance    should    be    made,    but    for    fh 
things  which  were  so  attached  no  allowance  should 
made.    And  the  rule  laid  down  for  the  guidance  of  th» 
Sessions  was  this,  p.  405,  ''  The  articles  to  which  such  k 
question  may  have  reference  may  be  divided  into  th 
classes.  First,  things  moveable,  such  as  office  and  statio 
furniture."    It  is  clear  these  are  not  to  be  indud 
'^  Secondly,  things  so  attached  to  the  freehold  as  t^ 
become  part  of  it."    It  is  clear  on  the  principle  of 
the  cases  that  no  deduction  is  to  be  made  for  them,  an 
they  are  to  be  considered  as    part  of   what  is  let^ 
*'  Thirdly,  things  which,  though  capable  of  being  re 
moved,  are  yet  so  far  attached  as  that  it  is  intend 
that  they  shall  remain  permanently  connected  with  th 
railway  or  the  premises  used  with  it,  and  remain  per 
manent  appendages  to  it  as  essential  to  its  working.^ 
That  phrase  conveys  the  same  idea  as  the  language  Kvm 
Hellawell  v.  Eastwood  (c),  where  the  test  is  said  to  be? 
whether  the  thing  is  fixed  pour  un  profit  del'  enherit^ 
ance,   citing  the   Year  Book,   and   as  in   Walmsley  y, 
Milne  {d),  where  the  question  was  said  to  be  whether  th& 
articles  were  annexed  for  the  purpose  of  improving  the 

(a)  14  Q.  B.  587.  610.  (6)  3  JZT.  #  ZT.  3»2.  40&— 6. 

^c)  G  Ejcch.  205.  312.  (rf)  7  C.  B.  N.  S.  115. 
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*>^l:^eritance.     If  the  things  are  annexed^  though  slightly,        1866. 
'^'i^h  a  ?iew  to  attach  them  for  permanent  improvement    The  Queeh 
the  inheritance,  they  may  be  considered  as  part  of  inhabitants  of 
for  which  a  hypothetical  tenant  would  be  rateable.  ^'■' 

Applying  that  rnle  to  the  present  case,  all  the  articles, 
th  the  exception  of  the  meters,  are  in  fact  attached, 
OQ^h  slightly,  to  the  premises,  and  with  the  view  of 
creasing  the  benefit  of  the  inheritance,  so  as  to  come 

"3tliin  the  principle  laid  down  in  the  three  cases  I  have 
entioned,  though  in  different  language. 
The  meters  stand  on  a  different  footing :   they  are 
^^Xttttels  though  attached  to  the  houses  in  which  they  are 

^t  Dp  by  a  pipe  which  comes  in  through  the  wall  and 

&stened  to  them.     They  are  put  up  for  measuring 

gas  and  not  for  the  purpose  of  improving  the  house 

which  they  are  attached.     The  meter  does  not  make 

e  Company  occupy  the  portion  of  the  house  to  which 

is  attached  any  more  than  a  person  who  has  hired  a 
o  forte,  which  is  not  fixed  to  the  house  but  enjoyed 

&  chattel     Therefore  the  meters  are  a  proper  subject 
deduction. 

rrbe  result  is  that  the  rate  will  be  amended. 

^ELLOB  J.  had  left  the  Court. 

XusH  J.     The  sum  to  be  arrived  at  is  the  net  annual 

Talue  of  the  premises,  that  is,  in  the  words  of  the 

Parochial  Assessments  Act,  6  &  7  ^.  4.  c.  96.,  "  the  rent 

at  ^hich  the  same  might  reasonably  be  expected  to  let 

from  year  to  year,  firee  of  all  usual  tenant's  rates  and 

tMtt,  and  tithe  commutation  rent  charge,  if  any,  and 

deducting  therefrom  the  probable  average  annual  cost 

^OL  VII.  p  B.   &  s« 
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1866.  of  the  repairs^  insurance^  and  other  expenses,  if  any. 
The  QuEEH  Jiecessary  to  maintain  them  in  a  state  to  command  such 
Inhabitftnte  of  ^^*'''  ^^  question  is,  what  are  the  subjects  comprised 
I-"**  within  the  premises  to  be  rated  ?  The  premises  are  to 
be  taken  as  they  stand,  with  all  their  fittings  and 
appliances  by  which  they  are  adapted  to  a  particular 
use,  and  which,  being  the  landlord's,  would  pass  by  a 
demise  of  the  premises  to  a  tenant.  That  is  the  same 
proposition  as  is  expressed  in  other  words  in  R^.  y.|7%e 
Southampton  Dock  Company  (a)  and  Reff,  v.  77le  North 
Staffordshire  Railway  Company  (i).  "When  the  things  on 
the  premises  have  become  so  far  a  part  of  them  that 
they  would  pass  by  a  demise  of  them  they  form  part 
of  the  inheritance  in  estimating  the  net  annual  value  of 
the  premises  for  the  purpose  of  rating.  The  question  is 
not  what  a  tenant  might  remove,  nor  what  might  be 
taken  in  execution  under  a  writ,  but  what,  as  between 
laiidlord  and  tenant,  would  pass  as  part  of  the  premises, 
which  the  former  would  let  and  the  latter  would 
take;  and  in  the  present  case  I  have  no  doubt  that 
with  the  exception  of  the  meters  all  the  subjects 
under  discussion  would  so  pass.  The  retorts,  purifiers, 
steam  engines,  and  gasholders  are  all  fixed,  and  so 
far  annexed  as  to  be  intended  to  be  permanent,  being 
necessary  for  the  use  of  the  premises  as  a  gas  manu- 
factory; therefore  no  deduction  in  respect  of  any  of 
these  ought  to  be  allowed  in  estimating  the  net  annual 
value.  The  meters  stand  on  a  different  footing :  they 
are  in  no  sense  part  of  the  gas  works ;  nor  are  they 
upon  land  occupied  by  the  Company;  nor  so  fixed  as  to 
be  part  of  the  freehold. 

{a)  14  C.  B.  587.  (b)  S  E.  j-  E.  392. 
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At  first,  the  finding  in  the  case  («),  that  according  to        1866. 
de  practice  and  course  of  business  in  letting  and  hiring    The  Qubsn 
gasworks  the  tenant  would  have  to  take  to  and  find  inhabitants  of 
capital  for  the  meters^  retorts^  tenant's    fixtures  and 
utensils,  appeared  to  distinguish  the  present  from  the 
othercases.     It  struck  me  that^  as  a  tenant  in  hiring 
these  premises  would  be  bound  to  make  an  outlay 
in  purchasing  all  these  articles^  the   rent  he  would 
paj  would    be  so  much  less^   and    that  rent  would 
iqsesent  the  rateable  value.    But  I  am  now  satisfied 
that  is  not  the  right   view:    to  say  that  because  a 
landlord  and  tenant  agree^  or  the  landlord  makes  it  a 
condition  before  premises  are  let,  that  part  of  the  free- 
hold should  be  purchased  by  the  tenant,  therefore  the 
nteaUe  Talue  should  be  reduced,  would  be  absurd, 
llierefore  I  agree  that  it  makes  no  difference  whether 
the  tenant  rents  the  whole,  or  by  contract  between 
himself  and  his  landlord  purchases  the  fixed  plant,  which 
if  not  purchased  would  be  part  of  the  permanent  subject 
demised ;  and  that,  with  the  exception  of  the  meters,  no 
deduction  ought  to  be  allowed. 

Rate  to  be  amended  accordingly. 

(a)  See  snpra,  p.  196. 
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jhL^^^imL     Whitchubch,  appellant,  The  Board  of  Works 
j^^^    "^  for  the  FuLHAM  District,  respondents. 

Management 

Iftro  ^^*  ^(\        '^^en  a  vestry  or  district  board  of  works  tinder  sect  105  of  The 

V^,       ^ti^  Metropolis  Management  Act,  ia>.%  18  &  19  Fict  c.  120.,  have  resolved 

ink^'of;  A  o«  *^**  *  °®^  street  shall  be  paved,  and  proceed  under  sect.  77  of  The 

F'lf  "  U)f  MetropoUs  Management  Amendment  Act,  1862,  25  &  26  Vut,  c.  102., 

7I7  ^'  t^  apportion  the  expenses  among  the  owners  of  the  adjoining  property, 

p  '  .  they  cannot  divide  the  street  into  sections  and  charge  the  expenses  ef 

Jfamng  new  paving  each  section  on  the  owners  abutting  on  it ;  but  there  snould  be 

«reer.  ^^^  estimate  of  the  expenses  of  paving  the  whole  road,  and  one  appar- 

Apparttonment  tionment  of  those  expenses  among  afl  the  owners  of  property  abutting 

0/  expenses,  ^^  j^^ 

/^ASE  stated  pursuant  to  stat.  20  &  21  VicL  c.  43. 
s.  2. 

Upon  a  complaint  at  the  Hammersmith  Police  Court 
preferred  by  the  respondents  against  the  appellant 
charging  that  he^  being  the  owner  of  certain  houses  or 
building  land  in  or  abutting  upon  Latymer  Road^  Ham- 
mersmithf  a  new  street  about  to  be  paved  by  the  respon- 
dents^  unlawfully  neglected  to  pay  to  the  respondents 
the  sum  of  97/.  16^.^  his  share  of  the  estimated  expenses 
of  such  paving,  the  magistrate  ordered  the  appellant  to 
pay  that  sum  to  the  respondents. 

Under  The  Metropolis  Management  Act,  1855^ 
18  &  19  Vict,  c,  120.,  the  Fulham  District  is  composed 
of  the  parish  of  St,  Peter  and  St  Paul^  Hammersmith^ 
and  the  respondents  are  duly  constituted,  under  the 
Metropolis  Management  Acts,  the  Board  of  Works  for 
that  District. 

At  a  special  meeting  of  the  respondents,  held  on  the 
25th  March,  1863,  it  was  resolved :  "  That  the  roads 
in  the  parish  of  Hammersmith,  known  as  St.  Gtorge^s 
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District. 


Roady   CUflon    Street    Road,   and    Latymer  Road,  be        1866. 
repaired  udder  the  77th  section  of  stat  25  &  26   Vict  whitouuroh 
c.  102. ;  that  the  surveyor  be  and  is  hereby  instructed 
to  estimate  the  costs  of  such  repairs  of  the  same,  and 
ipportion  it  on  the  owners  of  each  of  the  properties 
through  which  the  roads  go ;  and  that  it  be  referred  to 
the  General  Purposes  Committee  to  carry  out  this  reso- 
lution under  the  advice  of  the  solicitor,  upon  the  condi- 
tion that  such  costs  be  obtained  from  the  owners  of 
ttch  property  before  the  respective  works   are  begun. 
iut  the  committee  is  hereby  empowered  to  repair  either 
of  such  roads  so  soon  as  the  estimated  cost  thereof  shall 
Jiare  been  received  from  the  owner  or  owners.'' 

Pursuant  to  this  resolution  the  surveyor  to  the  re- 
spondents made  an  estimate  of  the  cost  of  such  repairs 
^    the   whole    of  Si.    Ge&rgi$    Road,    Clifton    Street 
^<MJid,KCLiL  Latymer  Road;  and  also  an  apportionment 
^f   the  same  on  the  property  to  be  charged  therewith, 
together  with   apportionments  on  the  owners  of  the 
Pvx)perty.     This  estimate  and  apportionment  were  sub- 
■sc^itted  to  the  General  Purposes  Committee  of  the  res- 
pondents'   Board    on    the   1st   April,   1863,   and  the 
c^ommittee  resolved  thereon  as  follows:  "That  applica- 
"tion  be  made  to  the  owners  fof  their  proportion  of  the 
oosts  of  repairing  St.  George's  Road,  pursuant  to  the 
^Tcmeyor^s  apportionment,  and  under  the  advice  of  the 
i^Iidtor  payment  to  be  made  within  one  calendar  nft)nth 
&>iQ  the  date  of  service  of  notice.     That  application  be 
^e  to  the  owners  for  the  proportion  of  the  cost  of 
^pairing  Clifton  Street  Road,  pursuant  to  surveyor's 
apportionment,  and  under  the   advice  of  the  solicitor 
payment  to  be  made  within  one  calendar  mouth  from 
the  date  of  service  of  notice." 
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1866.  The  notices  referred  to  in  this  resolution  were  serred^ 

Wbitcbukch  ^^6  money  was    obtained^  and  the  roads   called    St 

Georg^i  Road  and  CUfton  Street  Road  were  repaired 
by  the  respondents. 

On  the  13th  October,  1863^  a  meeting  of  the  General 
Purposes  Comtoittee  of  the  respondents'  Board  was  held, 
when  it  was  resolved :  ''That  the  Board  be  recom- 
mended to  have  notice  served  on  the  owners  of  Latymer 
Road  forthwith/' 

Latymer  Road  lies  between  a  piece  of  land  belonging 
to  the  Latymer  Charity  at  one  end  and  WormhoU 
Scrubs  at  the  other,  and  for  the  purposes  of  this  case 
may  be  considered  as  divided  into  four  sections. 
Section  1  consists  of  that  part  of  the  road  which  lies 
between  Clifton  Street  and  the  south  side  of  the  railway. 
Section  2  consists  of  that  part  of  the  road  which  lies 
between  the  railway  and  a  public-house  called  The 
Latymer  Arms.  Section  8  consists  of  that  part  of 
the  road  which  lies  between  the  charity  land  and  the 
point  of  junction  by  CUfton  Street;  and  section  4  con- 
sists of  tliat  part  of  the  road  which  lies  between  the 
public-house  called  Latymer  Arms  and  WormhoU 
Scrvhs. 

Shortly  after  the  passing  of  the  last  mentioned  reso- 
lution, the  respondents'  surveyor  made  an  apportion- 
ment of  the  costs  of  repairing  the  portion  of  the  road 
called  section  1  amongst  the  owners  of  the  property 
constituting  such  portion ;  such  apportionment  varying 
in  some  cases  only  in  detail  according  to  correction  of 
owners'  names,  but  not  increasing  the  assessment. 

At  a  meeting  of  the  respondents,  held  on  the  80th 
December,  1863,  the  surveyor's  apportionment  for  the 
cost  of  paying  on  the  owners  of  that  portion  of  Latymer 
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Boei  floath  of  the  railway  bridge  was  presented,  when       1866. 
tie  following  resolution  was  passed :  '*  That  such  appor-  Whitchurch 
tkmment  be  adopted,  and  that  notices  in  conformity      so^of 
ikerewith  be  served  on  the  owners  to  pay  the  several     ^'^  ^^' 
tmoonts  so  apportioned/'  Distiict. 

This  resolution  was  also  acted  upon,  and  the  repairs 
were  completed. 

He  surveyor  then  apportioned  the  cost  of  repairing 
another  portion,  called  section  2,  of  the  Latymer  Boad, 
imoDgst  the  owners  of  property  comprised  in  such 
portion. 

At  a  meeting  of  the  respondents,  held  on  the  28rd 
Mardiy  1864,  the  surveyor  attended  with  his  apportion- 
ment of  the  cost  of  repairing  the  portion  called  section 
2 of  the  Latymer  Baad,  when  it  was  resolved  ''That  the 
aid  apportionment  be  adopted,  and  that  the  clerk  be 
ud  is  hereby  instructed  to  serve  notices  on  the  owners 
to  pay  their  portion  of  the  costs  of  paving  such  road 
ponoant  to  such  apportionment.'' 

Pursuant  to  the  last  mentioned  resolution  the  clerk  of 
the  respondents  caused  notices  to  be  served  accordingly. 
The  appellant  is  one  of  such  owners  and  the  following  is 
t  copy  of  the  notice  served  upon  him. 

''  Metropolis  Local  Management  Act. 

^'To  Mr.  James  Whitchurch^  Lancaster  Road,  Ken- 
imgtan,  owner  of  a  plot  of  building  land,  situate 
southward  of  The  Britannia  public-house,  on  the 
west  side  of  Latymer  Boad,  Hammersmith^  and 
numbered  73  on  the  plan  sent  in. 

'*  Whereas  the  street  or  way  known  as  Latymer  Boad, 
Banmiersmitii,  in  the  county  of  Middlesex ,  is  not  paved 
^  the  satisfaction  of  the  Board  of  Works  for  the  Fulham 
district,  in  the  county  aforesaid,  and  it  appearing  to  the 
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1866.  B^i^  Board  that  the  said  street  should  be  so  pavi 

Whitohubch  l^^^^^y  give  you  notice  that  the  said  Board  he 

B<j  ^  f  ^®Q^i^  yo^>  ^  such  owner  as  aforesaid^  to  pay  w 

Works  for  twenty-eight  days  from  the  day  of  the  service  of 

JTUlbHAM 

District.  notice  to  me^  at  the  office  (called  Broadway  Hous 
the  said  Board,  situate  in  the  Broadway^  Hammers 
within  the  said  district,  the  sum  of  97/.  I65.9  being 
amount  of  the  estimated  cost  of  and  incident  to 
paving  payable  by  you  as  such  owner. 

*^  And  take  further  notice  that  if  the  said  sum  b 
paid  as  aforesaid  proceedings  will  be  taken  for  reoi 
thereof- 

"  Dated  the  2nd  day  of  April,  1864. 

'^The  said  plan  is  herewith  produced,  and  ms 

seen  at  the  office  any  day  between  the  hours  of  1( 

4  o'clock. 

"  Yours,  Sec., 

"  W.  Lovely, 

^'  Clerk  of  the  said  Boan 

The  appellant  neglected  to  pay  the  sum  demand 
him  by  the  notice. 

It  was  contended  on  behalf  of  the  appellant  th{ 
was  not  boimd  to  pay  the  amount  apportioned 
him,  and  for  which  he  had  been  summoned,  inas] 
as  the  resolution  of  the  Board  of  the  25th  March,  '. 
authorized  the  repairing  of  the  three  roads  therein 
tioned,  or  either  of  them,  as  entire  roads,  and  i 
sections,  and  therefore  that  the  expenses  of  pavinj 
whole  of  the  Latymer  Road  should  have  been  estin 
by  the  respondents'  surveyor  at  one  time  and  ii 
sum,  and  apportioned  by  one  apportionment  on  a] 
owners  of  lands  abutting  on  the  road,  and  such  a 
tionment  should  have  been  adopted    by  the    B 
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1*he  question  for  the  opinion  of   the  Court    was, 

^"^ether  it  was  necessary  for  the  legal  carrying  out  of 

^*^G  resolution  of  the  respondents  of  the  25  th  March, 

^^^63,  to  repair  the  Latymer  Road,  that  one  estimate 

^^ly  of  the  expenses  of  paving  the  whole  of  the  road 

Should  have  been  made  by  the  respondents'  surveyor, 

^^d  that  there  should  have  been  but  one  apportionment 

of  those  expenses  amongst  all  the  owners  of  property 
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Iiereas  the  surveyor  had    apportioned   the  respective        1866. 
ounts  of  his  estimates  by  different  apportionments,  Whitohuboh 
d  upon  the  owners  of  property  comprised  respectively      ^^^  ^^ 
separate  sections  of  the  road  for  which  respectively 
estimate  was  made,  and  which  partial  apportion- 
ents  were  adopted  by  the  Board. 
It  was  contended  on  the  part  of  the  respondents  that, 
-ihey  had  by  their  resolution  of  the  25  th  March,  1863, 
^^-fcermined  on  repairing   the  roads  or   either  of  them 
^li.^rein  mentioned,   and  the   Metropolis  Management 
had  not  prescribed  any  mode  in  which  the  estimate 
the  expenses  of  repairing  roads  and  the  apportionment 
of   sach  expenses  were  to  be  made,  or  any  period  within 
^w^liich  such  repairs  were  to  be  completed,  the  respondents 
(or  committee  for  general  purposes  to  whom  the  res- 
pondents had  referred  the  carrying  out  of  the  repairs), 
^^►^  a  general  discretion  vested  in  them  to  carry  out  the 
''^^pairs  as  they  considered  best,  and  either  in  sections  or 
^^fcerwise,  and  to  adopt  the   apportionment  by  their 
*^^^eyor  either  as  a  whole  or  separated  for  the  work 
^^ermiued  to  be  done. 
'I^e  magistrate,  being  of  opinion  that  the  respondents 
right,  gave  his  determination  against  the  appel- 
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1866.       abutting  on  the  whole  of  the  road^  or  whether  the  res- 

Whitohuboh  pondents,  under    the  resolution^    were  warranted    in 

Boa^  of      causing  separate  apportionments  in  respect  of  the  paving 

^lham'     ^^  separate  and  distinct  sections  of  the  road  to  be  made 

Diatrict      fifom  time  to  time. 

The  Metropolis  Management  Act^  1855,  18  &  19 
Vict.  c.  120.  «•  105.  "  In  case  the  owners  of  the  houses 
forming  the  greater  part  of  any  new  street  laid  out 
or  made  or  hereafter  to  be  laid  out  or  made,  which 
is  not  paved  to  the  satisfaction  of  the  vestry  or 
district  board  of  the  parish  or  district  in  which  such 
street  is  situate,  be  desirous  of  having  the  same 
paved,  as  hereinafter  mentioned,  or  if  such  vestry  or 
board  deem  it  necessary  or  expedient  that  the  same 
should  be  so  paved,  then  and  in  either  of  such  cases 
such  vestry  or  board  shall  well  and  sufficiently  pave  the 
same,  either  throughout  the  whole  breadth  of  the  car- 
riage way  and  foothpaths  thereof,  or  any  part  of  such 
breadth,  and  from  time  to  lime  keep  such  pavement  in 
good  and  sufficient  repair;  and  the  owners  of  the 
houses  forming  such  street  shall,  on  demand,  pay  to 
such  vestry  or  board  the  amount  of  the  estimated  ex- 
penses of  providing  and  laying  such  pavement  (such 
amount  to  be  determined  by  the  surveyor  for  the  time 
being  of  the  vestry  or  board) ;  and  in  case  such  esti- 
mated expenses  exceed  the  actual  expenses  of  such 
paving,  then  the  difference  between  such  estimated  ex- 
penses and  such  actual  expenses  shall  be  repaid  by  the 
said  vestry  or  board  to  the  owners  of  houses  by  whom 
the  said  sum  of  money  has  been  paid ;  and  in  case  the 
said  estimated  expenses  be  less  than  the  actual  expenses 
of  such  paving,  then  the  owners  of  the  said  houses  shall, 
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on  demand,  pay  to  the  said  vestry  or  board  such  further       1866. 

Bom  of  money  as,  together  with  the  sum  already  paid,  Whitohuroh 

amonntB  to  such  actual  expenses.''  B^  ^ 

The  Metropolis  Management  Amendment  Act,  1862,     ^^^[^ 

25  &  26  Vict.  e.  102.  s.  77.  "  Where  any  vestry  or  dis-      Diatrict. 

trict  board  shall,  under  the  powers  given  by  the  105th 

aection  of  the  firstly  recited  Act"  (The  Metropolis  Ma- 
nagement Act,  1855), ''  have  paved  or  be  about  to  pave 
any  new  street,  the  owners  of  the  land  bounding  or 
abutting  on  such  street  shall  be  liable  to  contribute  to 
tlie  expenses  or  estimated  expenses  of  paving  the  same, 
as  wdl  as  the  owners  of  houses  therein,  provided  that  it 
shall  be  lawful  for  the  vestry  or  district  board  to  charge 
the  owners  of  land  in  a  less  proportion  than  the  owners 
o£  boose  property,  should  they  deem  it  just  and  expe- 
dient 80  to  do ;  and  any  such  costs  or  expenses,  including 
tl^e  oost  of  paving  at  the  points  of  intersection  of 
B^^^^eets,  and  all  other  incidental  costs  and  charges,  shall 
^^^  apportioned  by  the  vestry  or  board,  and  shall  be 
*^^«OTerable  either  before  the  work  shall  be  commenced, 
^•^  during  its  progress,  or  after  its  completion ;  and  it 
^hall  be  lawful  for  the  vestry  or  district  board  at  their 
^^^^^cretion  to  accept  payment  of  the  amount  apportioned 
^•^  chained  in  respect  of  each  house  or  premises  by 
^^•talments  spread  over  a  period  not  exceeding  twenty 
^^ars,  and  any  such  amount  shall  be  recoverable  from 
^^^e  present  or  any  future  owner  of  the  premises  either 
^y   action  at  law  or  in  a  summary  manner  before  a 
Ju^ce  of  the  peace,  at  the  option  of  the  vestry  or 
>K>ard.'' 

Sect  112.     ''  In  the  construction  of  the  recited  Acts 

^Xid  this  Act .  .  .  the  expression  '  new  street^  shall  apply 
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1866.        to  ^^d  include  all  streets  hereafter  to  be  formed  or  laid 
Whitohubch  ^^^f  *^^  ^  P*^  of  any  such  street/'  &c. 


T. 

Board  of 
Works  for 

FULHAM 

District. 


Keane  {Lucius  KeUy  with  him),  for  the  respondents. — 
By  stat.  25  &  26  Vict.  c.  102.  *.  1 10.  it  and  the  other  Me- 

• 

tropolis  Management  Acts  are  to  be  construed  together  as 
one  Act.  Stat.  18  &  19  Vict  c.  120. «.  105.  empowers  the 
vestry  or  district  board  of  a  parish  to  pave  the  whole  of 
a  new  street,  or  to  divide  it  into  separate  sections  and 
pave  each  section  separately;  and  by  stat.  25  &  26 
Vict,  c,  102.  s,  77.  when  they  have  paved  a  new  street, 
which  expression,  by  sect.  112,  includes  *'  a  part  of  any 
such  street,"  the  owners  of  the  land  abutting  on  it, 
and  the  owners  of  houses  in  it,  are  liable  to  contribute 

m 

to  the  expenses;  and  the  expenses  "shall  be  appor- 
tioned by  the  vestry  or  board."  No  method  of  appor- 
tioning the  expenses  is  prescribed.  The  intention  of 
the  Legislature  was  that  the  vestry  or  district  board 
should  exercise  their  discretion  in  arriving  at  a  right 
result,  and  that  no  objection  should  be  taken  to  their 
mode  of  doing  it  It  was  competent  for  the  vestry  to 
pave  the  street  in  question,  called  Latimer  Road,  in 
sections,  and  in  that  case  the  apportionment  of  the 
expenses  of  each  section  would  have  been  made  sepa- 
rately, under  stat.  18  &  19  Vict.  c.  120.  The  proper 
remedy  for  the  recovery  of  such  expenses  as  these  was 
by  application  to  a  magistrate  under  sect.  225  of  that  Act  j 
The  Vestry  of  St.  Pancras  v.  Batterbury  {a).  Sect.  77 
of  stat.  25  &  26  Vict.  c.  102.  gives  a  remedy  by  action, 
or  in  a  summary  manner  before  a  justice  of  the  peace  \ 
and  the  only  objection  which  can  be  taken  before  him 
is  that  the  vestry  have  not  apportioned  the  expenses 

(a)  2  C.  B.  N.  S.  477. 
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correctly.     Here  is  no  suggestion  that  the  method  of       1866. 
apportionment  adopted  by  the  vestry  brings  out  a  wrong  Whitchurch 
result  as  it  affects  the  appellant. 

Sect  211  of  Stat.  18  &  19  Vict.  c.  120.  does  not 
give  any  appeal  from  the  decision  of  the  vestry  or  district 
board  as  to  the  mode  of  paving  a  street.  By  sect.  106 
a  noDth's  notice  of  the  intention  of  the  vestry  or 
district  board  to  repair  the  street  is  to  be  given  to  all 
persons  interested  in  it,  and  therefore  the  appellant 
woidd  have  an  opportunity  of  asking  the  vestry  to  rescind 
their  order  for  paving. 

-Xarslake  {Haselfoot  with  him),  for  the  appellant,  was 
J>ot  called  on. 


CocKBUBN  C.  J.     Stat  18  &  19  Vict.  c.  120.  s.  105. 

•etherises  a  vestry  or  district  board  to  pave  any  new 

^^"•^et;  and  by  the  interpretation  clause,  sect.  112,  of 

**^t  25  &  26  Vict.  c.  102.  the  expression  "  new  street* ' 

Implies  to  and  includes  "  a  part  of  any  such  street*'  The 

'^^^rd  may  pave   an  entire  street  or  part  of  it;  but 

^ichever  they  do,  when  they  apportion  the  expenses 

^^^der  sect.  77  of  stat   25   k  26  Vict.  c.  102.   they 

^^^t  charge  them  upon  the  value  of  all  the  land  and 

"^^tues  comprised  in  the  street,  or  part  of  the  street,  as 

^^  case  may  be.    They  cannot  pave  a  street,  or  resolve 

^^  pave  it,  and  then  divide  it  into  sections,  with  a  view  of 

apportioning  the  expenses  so  that  the  property  in  each 

^^etion  shall  bear  the  expenses  of  paving  it     Suppose  a 

*^iig  street  with  houses  or  other  property  in  different 

l^^axts  of  it  varying  in  character  and  value,  the  effect  of 

^^iding  it  into  parts,  and  making  all  the  expenses 

of  paving  that  part  fall  on  each,  would  be  to  apportion 
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1866.  the  expense  unjustly  and  grieyonsly  npon^tlie  owners  of 

Whitchurch  property  of  inferior  Talue.     That  is  not  the  meaning  of 

■Q^  ^f  the  term  ''  apportioned ''  in  stat.  25  &  26  Vict.  e.  102. 

^Y^^lu  '•  ''''•  Therefore  the  decision  of  the  magistrate  was  wrong. 

DiBtiict. 

Blackburn  J.  When  the  vestry  or  district  board 
are  considering  whether  a  street  shall  be  paved^  it  is 
their  duty  to  determine  how  much  of  it  requires  to  be 
paved  at  once.  If  they  think  it  right  to  pave  a  section 
of  the  street  first,  they  might  perhaps  so  determine.  In 
the  present  case  they  determined  that  the  whole  of  the 
street  in  question  should  be  paved.  Then  stat.  25  &  26 
Vict.  c.  102.  s.  77.  says  that  where  the  vestry  or  district 
board  have  done  so  the  expenses  of  paving  shall  be  ap- 
portioned among  the  owners  of  houses  in  the  street. 
This  does  not  mean  that  they  may  make  their  apportion- 
ment capriciously^  but  by  an  equal  rate  according  to 
the  value  of  the  whole  property  in  the  street,  subject  to 
the  power  to  declare  that  house  property  shall  pay  higher 
than  other  kinds  of  property.  What  the  respondents 
have  done  is  analogous  to  what  might  be  done  in 
assessing  the  poor  rate  in  a  parish  consisting  of  several 
townships  not  liable  to  maintain  their  own  poor  separately. 
If  the  overseers,  acting  under  stat.  43  EL  c.  2.»  were  to 
take  upon  themselves  to  make  a  separate  rate  on  the 
inhabitants  of  each  township  for  maintaining  the  poor  in 
it  the  rate  would  be  bad,  as  not  being  according  to  law, 
though  the  result  might  possibly  be  the  same.  So  here 
the  vestry  have  apportioned  the  expenses  of  paving  one 
section  of  the  street  to  the  owners  of  houses  in  it,  and 
the  expenses  of  paving  another  section  to  the  owners  of 
houses  in  it.  The  result  of  making  this  apportionment 
would  probably  be  different  from  that  of  apportioning 


( 
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time  whole  expense  among  the  owners  of  houses  in  the  1866. 

w^lmole  street ;  but,  howeyer  that  may  be,  the  vestry  have  whitohurch 

i^ot  followed  their  statutable  authority,  and  therefore  the  ^q^  of 

apportionment  was  wrong,  and  the  order  of  the  magis-  ^^''^  ^^^ 

must  be  quashed.  District 

Order  quashed. 


The  Overseers  of  the  Townships  of  Hilton  and  ^^"'•<%»  , 

*-  January  20tn. 

Walkerfield,  iu  the  Teesdale  Union,  appel-  

lants,  The  Overseers  of  the  Township  of  Bowes  Vnum  assess- 

-       -  -  fnent, 

and  others,  respondents.  Valuation  Hst. 

Inciosure 
order, 
^«  In  1682  the  manor  of  B.,  with  all  its  rights,  members,  liberties  and    Conversion  of 
j¥l^Kitenanoes,  and  all  wastes, ....  fowlings,  hawkings,  hunting  mines  waste  into 
_^o«l  and  lead,  &e.,  was  conveyed  to  trustees  in  trust  to  permit  certain  stintedpasture. 
OS,  their  heirs  and  assigns  j^bein|;  as  determined  by  a  suit  in  Chan-   Reservation 
_    in  1841,  aU  the  owners  or  ancient  tenements  in  the  manor),  to  of  aame, 
^^  and  ooiiTert  to  their  own  uses  the  proportion  of  the  ancient  yearly  o  ^  9  Vict, 
i^**^  of  the  measua^ies,  lands  and  tenements,  and  of  the  moneys  by  c.  118.  s,  116. 
^^^>Kt  reepeetiTely  paid  for  the  purchase  of  the  premises.    Under  an  Sight  of 
passed  in  1766,  B,  Moor,  parcel  of  ^.  manor,  excepting  about  11,000  shooting, 
ras  inclosed.    The  right  to  depasture  upon  that  moor  was  then   Practice  on 
<|-j««a  in  and  exercised  by  the  owners  of  ancient  lands  and  tenements,   appeal, 
?]|^i^  the  persons  entitled  to  the  manorial  rights  under  the  deed  of 
^^B£    Unoer  a  prorisional  order  made  by  the  inciosure  Commissioners 
***  1856,  confirmed  by  stat.  20  Vict,  c,  6.,  the  moor  was  converted  into 
^^gtjnted  or  regulated  pasture ;  each  freeholder  had  allotted  to  him  a 
^^^^^portionate  number  of  stints  according  to  the  value  of  his  property, 
^^^  361  stints  were  awarded  to  the  trustees  or  lords  in  trust  of  ike 
^i^nor,  which  stints  they  held  in  trust  for  the  freeholders  entitled  to 
^A«  manorial  ri^ts  and  profits  tmder  the  trust  deed,  and  the  profits 
^^^x^ved  from  these  stints  rormed  an  item  in  the  trustees'  annual  account 
^^  veceipts  and  expenditure.    Many  of  these  freeholders  occupied  their 
lands  and  stints ;  others  let  their  lands  to  tenants  either  together 
or  separately  from,  the  stints.    The  order  contained  the  following 
vation :  "  That  the  right  and  interest  in  all  mines,  minerals,  stones, 
other  substrata  under  the  lands  to  be  enclosed,  and  also  the  right  of 
^H  manner  of  game  upon  the  said  lands,  be  not  in  any  way  affected  or 
^<^t«rfered  with  by  this  inciosure :  and  that  all  persons  entitled  to  such 
^k^iaes,  minerals,  substrata  and  game  have  the  same  rights  of  entry  and 
^tlier  rights  as  heretofore  used  and  ei\joyed."    On  appeal  against  the 
^^nhation  fist  for  the  township  of  B,  made  in  pursuance  of  The  Union 
AsMMment  Committee  Act,  1862,  25  &  26  Vict,  c,  103.,  held,  that  the 
^sfbcft  of  the  Older,  the  reservation  in  which  was  recognised  by  stat.  8  &  9 
Vid,cllS,s.  116.,  was  to  vest  the  soil  of  the  stints  in  the  lord  of  the 
iQUor  and  Uie  fireeholden  as  tenants  in  common,  and  to  sever  the  right 
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of  shooting  from  the  soil,  so  that  it  became  an  incorporeal  ri^t  in  gro< 

and  therefore  not  rateable  to  the  poor  rate,  nor  to  be  taken  into  aecoo: 

Overseers  of    ^  enhancing  the  value  of  the  stints,  whether  held  by  the  trustees  or 
HiLTOH        ^^®  occupation  of  the  stint  holders. 

2.  On  the  argument  of  a  special  case  stated  under  stat.  12  &  13  Fc 
c.  45.  8.  11,  the  respondent  begins. 


and 
Walker- 

FISLD 
V. 

Overseers  of 
Bowes. 


TTPON  appeal  to  the  Quarter  Sessions  for  the  coudl 
of  Durham,  in  which  county  the  greatest  number 
the  parishes  belonging  to  the  Teesdale  Union  are'sitoa* 
against  a  valuation  list  of  the  rateable  hereditaments 
the  township  of  Bowes,  in  the  North  Riding  of  the  couie 
of  York,  made  in  pursuance  of  The  Union  Assessme 
Committee  Act,  1862,  25  &  26  Vict  c.  103.,  and  appro^ 
by  the  assessment  committee  of  the  Teesdale  Union, 
which  union  the  township  of  Bowes  and  also  the  townsh^ 
oi  Hilton  and  Walkerjield  in  the  county  oi  Durham  m 
situate ;  and  in  which  appeal  the  overseers  of  the  poor" 
Hilton  and  Walkerfieldy^ere  appellants,  and  the  oversea 
of  the  poor  o{  Bowes,  the  guardians  of  the  poor  of  the  Tg 
dale  Union,  and  William  Dent,  Thomas  Emerson  HeadUz 
John  Highmoor  and  Thomas  Witham  were  respondeiz 
a  referee,  to  whom  the  matters  in  dispute  were  by  cm 
sent  referred,  stated  the  following  special  case,  una 
stat.  12  &  13  Vict  c.  45.  s.  11.,  for  the  opinion  of  ii 
Court. 

In  and  previously  to  the  reign. of    Charles  I.   1 
owners  of  lands  and  tenements  within  the   manor 
Bowes,  in  the  North  Riding  of  Yorkshire,  were  customa 
tenants   of  the  Crown,  the  manor  of  Bowes,  with  t 
moors,  wastes  and  royalties  thereof,  being  then  t 
property  of  the  Crown  and  portions  of  the  manors 
lordships  of  Middleham  and  Richmond,  in  that  county, 
of  one  of  them. 

Charles  I.  sold  the  whole  to  the  mayor,  commonal 
and  citizens  of  the  city  of  London* 
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In  1656  tbe  customary  tenants^  through  the  nego- 
utioQ  of  Mr.  Hanbtfi  purchased  their  several  tenements 
f  the  corporation  of  London,  and  took  a  conveyance 
to  trustees^  who  subsequently  conveyed  to  every 
tenant  his  land  in  fee  simple  upon  receiving 
share  of  the  purchase  money  calculated  in  the 
proportion  which  his  customary  yearly  rent  bore  to  the 
"^p^lmole  rents  of  the  manor. 

At  the  same  time  the  owners  of  ancient  lands  and 
't'^T-nements  or  some  of  them^  through  the  same  negotiator, 
-prcajrdiased  the  manor  and  the  moors^  wastes  and 
^alties,  with  some  hereditaments  which  the  Crown 
held  in  its  own  possession,  and  the  same  were  con- 
to  Mr.  Hanby  by  deed  dated  the  4th  August, 
»  The  following  is  a  description  of  the  parcels  in 
deed.  '*  All  that  the  lordship  or  manor  of  Bowes, 
Ah  the  rights,  members,  and  appurtenances  thereof,  in 
county  of  York,  and  all  that  toll,  tollage,  or 
csmaitom  within  the  said  manor  of  Bowes,  with  all  its 
^K-m^hts,  members,  liberties,  and  appurtenances  thereunto 
^3»«ioDging  and  appertaining,  in  the  said  county  of  York, 
id  all  that  common  furnace,  with  the  appurtenances, 
tiate  and  being  in  Bowes  aforesaid,  and  all  that  close 
''ground  and  pasture,  together  with  the  cottage  there- 
'npon  built,  and  all  other  the  appurtenances  thereunto 
^^^bniging,  situate,  lying  and  being  below  the  castle  in 
^^>k)es  aforesaid,  which  said  toll,  tollage,  custom,  common 
^^^^txsce,  close  of  ground  and  cottage,  with  the  appurte- 
^^^ces,  and  a  mill  formerly  granted  unto  the  said 
Christopher  Hanby,  are  in  the  indenture  now  in  recital 
^^pressed  to  be  charged  and  for  ever  to  continue  charged 
"^ith  and  liable  to  the  payment  of  the  yearly  fee  farm 
^^nt  of  20i  Os.  4d.  of  lawful  money  of  England.     And 
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1866.  ^^  ^^  wastes,  waste  grounds^  commons^  heaths^ 

Orereeers  of  ™®o^>  marshes,  ways,  void  ground,  woods,  iinderwood.A^^, 

^a^d^**  streams,  banks,  rivers,  waters,  watercourses,  fishings,  fo^ 

Walkek-  ings,  hawkings,  huntings,  mines  of  coal  and  lead  open^ 

▼.  and  not  opened,  quarries,  reversions,  rent8,services,  herio*^ 

Overseers  of 

Bowes.       fines,  amerciaments,  courts  leet,  courts  baron,  and  vi^ 
of  frankpledge,  and  all  other  courts,  liberties,  perq 
sites  and  profits  of  the  said  courts,,  and  of  all  other 
premises,  goods  and   chattels   of  felons  and   fngitiv 
felons  of  themselves,  and  of  persons  outlawed,  attain 
condemned,    and    of   persons    put  in    exigent,   wa£:. 
estrays,  deodands,  estovers,  common  of  estovers,  fai 
markets  and  profits  of  fairs  and  markets,  courts  of 
poudre,  duties,  customs,  pickage,  emoluments,  im 
nities,  freedoms  and  hereditaments  whatsoever  wit 
the  townships,  parishes,  hamlets,  precincts,  territories- 
Bowes,  BoldroTiy  Sleightholme,  Stoneykeld  and  the  Spii^^^ 
or  elsewhere,  within  the  said  county  of  York,  to  the 
manor  or  lordship  of  Bowes  belonging  or  appertainizi^ 
or  accepted,  reputed,  known,  placed,  letten  or  enjoy* 
as  part,  parcel,  member,  appendant  or  appurtenant  o 
or  to  the  said  manor  or  lordship  or  reputed  manor  a 
lordship  aforesaid,  excepted  and  always  reserved  oat 
of  the  said  grant  the  fee  farm  rents  therein  referred  to, 
and  excepted  and  reserved   all  and  singular  the  mes- 
suages, lands,  tenements,  cottages,  cattle  gaits,  woods, 
underwoods  and  trees,  commons,  common  of  pasture, 
moor  and  turbary,  privilege  of  slate  and  stone,  lights, 
easements,  profits  and  commodities,  and  other  heredita- 
ments, with  the  appurtenances,  situate,  lying,  and  being 
in  the  townships,  precincts,  parishes,  hamlets  and  terri- 
tories of  Bowes,  Boldroriy  Sleightholme,  Stoneykeld  and 
the  Spittal,  or  any  of  them,  which  before  the  date  of  the 
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Jd  recited  indenture  had  been  sold  or  contracted  for 

any  person  or  persons  authorized  by  or  on  behalf  of 

mayor,  commonalty,   and  citizens  of  the  city  of 

unto  or  with  any  person  or  persons  whatsoever.'* 

By  a  deed,  dated  the  2l8t  October,  1658,  Mr.  Hanby, 

consideration  of  160/.,  conveyed  the  manor,  with  the 

Pistes,   commons  and  other  hereditaments  mentioned 

the  deed  of  1657  (except  the  tollage,  the  castle 

some  closes  of  land  and  rights  of  pasture  connected 

"C^berewith,  and  all  mines  of  lead  and  coal  within  the 

wiTAotes  and  commons  of  the  manor),  to  trustees ;  and  by 

^    deed,  dated  the  29th  November ,  1682,  the  same  were 

declared  to  be  held  upon  trust  and  confidence  that  '^  the 

'fcnstees  should  and  would  from  time  to  time  and  at  all 

"fcivnes   from  thenceforth  for  ever   permit    and   suffer 

^"veiy  of  the  persons  mentioned  in  the  schedule  there- 

^^^^to  annexed,  their  heirs  and  assigns,  being  tenants  of 

^be  several  messuages,  lands  and  tenements  in  the  said 

^^^edule    contained  and    then  in    their    several    and 

^"'^^pective  tenures  and  occupations,  to  have  and  convert 

their  own  uses  respectively  a  rateable  share  and  pro*^ 

^<lion  of  the  rents,  issues  and  profits  of  the  said  manor 

'^^  premises,  and  of  every  part  and  parcel  thereof,  so 

^^^uted  as  aforesaid,  according  to  the  proportion  of  the 

^^Veral  ancient  yearly  rents  of  the  said  messuages,  lands 

tenements,  and  of  the  moneys  by  them  respectively 

for  the  purchase  of  the  premises,  which  said  rents 

moneys  are  set  down,  expressed  and  declared  in  the 

^^^ediile  thereunto  annexed.'*    A  schedule  was  added 

the  trust   deed,   in   which   was   set  forth  a  list  of 

their  ancient  rents,  and  the  amounts  subscribed 

^^  each  towards  the  general  purchase. 

By  successive  assurances  the  premises  were  conveyed  to 

Q  2 
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1866.  new  trustees^  and  in  1841  were  vested  in  Archdeacon  . 

Oyereeers  of  ^nd  Messrs.  M.^  C.  and  H.,  as  trustees ;  and  difficult! 

^^^^  having  arisen  in  ascertaining  who  were  the  then  ownc 

^•,-^^*"  really  entitled  to  the  benefit  of  the  trusts,  and  how  t 

VIELD  ^ 

^     ▼•      ^    revenues  should  be  administered,  the  trustees  filed 

Orerseers  of 

Bowss.  bill  in  the  Ck)urt  of  Chancery  to  have  the  oestuis  qi 
trust  ascertained  and  the  trusts  carried  into  effe 
under  the  direction  of  the  Court.  In  this  suit  it  w 
established  that  the  persons  beneficially  interested  we 
in  fact  all  the  then  owners  of  ancient  tenements  in  tl 
manor,  and  a  schedule  was  made  comprising  the 
names  and  the  respective  yearly  values  of  their  ten 
ments;  the  final  decretal  order  of  the  Court,  made  < 
the  7th  November,  1853,  being,  that  the  revenues 
the  trust  (after  satisfying  current  costs  and  chai^ 
should  be  divided  by  the  trustees  triennially  among 
the  parties  entitled,  and  that  new  trustees  should  1 
appointed. 

By  deed,  dated  in  1854,  the  manor,  moors,  wastf 
royalties  and  hereditaments  were  conveyed  to  the  nc 
trustees,  William  Dent,  Thomas  Emerson  Headla\ 
John  Hiffhmoor,  Thomas  Walton  the  younger  (sin 
deceased),  and  Thomas  Witham,  and  their  heirs,  up< 
the  trusts  and  for  the  purposes  mentioned  in  the  dei 
of  the  29th  November,  1682,  and  the  decree  of  tl 
7th  November,  1858. 

The  trustees,  individually,  are  owners  of  ancient  lan( 
.        in  Bowes,  and  William  Dent  is  a  resident  inhabitant 
the  township. 

Amongst  the  hereditaments  conveyed  to  the  tmste 
with  the  manor  and  royalties  is  a  certain  moor  in  tl 
township  of  Bowes,  referred  to  in  the  parcels  of  tl 
deeds  of   1657   and   1658  and  1682,  containing  ; 
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pnesent  aboye  11^000  acres  of  land^  but  of  somewhat 
Sareater  extent  at  the  time  of  those  deeds. 

In  1766  an  Act  of  Parliament  was  passed  for  enclosing 
'noer  Moor,  and  also  several  open  fields  or  pastures 
Bowes,     Under  this  Act  a  portion  of  the  moor  was 
Ivided  and  enclosed.     By  the  same  Act  the  Commis- 
lers  had  power^  on  request  of  the  majority  of  com- 
i<mn,  to  except  out  of  the  indosure  any  part  of  the 
which  might  be  considered  not  worth  the  expense 
ly  and  the  excepted  parts  were  to  remain  as 
the  Act  bad  not  been  made;   and  11^000  acres  and 
^ J>wardB  of  present  moor  were  excepted  out  of  the  indo- 
not  being  then  considered  capable  of  profitable 
^^"ItiTation. 

tip  to  and  subsequently  to  I7669  when  this  division 
indosure  of  certain  portions  of  the  open  grounds  or 
'^ates  took  pkoe  under  the  authority  of  the  Act  of  Far- 
lent,  the  right  to  depasture  upon  the  moor  was  vested 
and  exerdsed  by  the  owners  of  andent  lands  and 
^^^x^ements  only^  being  the  same  persons  as  were  entitled 
^o    the  manorial  rights  under  the  trust  deed  of  1682 ; 
^^t,  between  1766  and  1856|  the  owners  of  some  of  the 
allotment  lands  set  out  under  the  indosure  Act^  had 
^cxjuired  rights  of  common  upon  the  moor  by  user. 
l^hiB  gave  rise  to  two  classes  of  owners^  namely,  owners 
^f  old  land,  which  is  ancient  land,  and  owners  of  new 
^saAy  which  is  allotment  Icund  under  the  indosure  of 
^766,  the  owners  of  which  acquired  rights  of  common 
by  user.    The  difierence  between  these  classes  is,  that 
^  dd  land  is  entitled  to  manorial  rights  and  the  bene- 
fits of  the  trusts  of  the  deed  of  1682,  whilst  the  new 
^  is  entitled  to  rights  of  common  only  and  not  to 
P^^pation  in  the  manorial  rights  or  profits  of  the  trust. 
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1866.  In  1856  a  provisional  order  was  made  by  the  Indosnre 

OverseeiB  of  Commissioners  under  the  authority  of  the  Gteneral  In- 

^and^"  closure  Acts,  for  converting  the  moor  into  a  stinted  or 

Walkeiu  regulated  pasture.    This  order  comprised  the  following 

^     ▼•       .  reservation: — 

Orereeers  of 

BowBs.  "  And  that  the  right  and  interest  in  all  mines,  mine- 

rals, stones,  and  other  substrata  under  the  lands  to  be 
enclosed,  and  also  the  right  of  all  manner  of  game  upon 
'  the  said  lands,  be  not  in  any  way  afiPected  or  interfered 
with  by  this  indosure :  and  that  all  persons  entitled  to 
such  mines,  minerals,  substrata  and  game  have  the  same 
rights  of  entry  audi  other  rights  as  heretofore  used  and 
enjoyed/' 

This  order  was  afterwards  confirmed  by  the  Annual 
Indosure  Act  in  1857>  20  Vici.  c.  5.  Since  the  passing 
of  that  Act  each  freeholder  had  allotted  to  him  there- 
under a  proportionate  number  of  stints  or  pasture 
gaits  according  to  the  value  of  his  property;  and  361 
stints  were  awarded  to  the  trustees  or  lords  in  trust  of 
the  manor,  which  stints  they  hold  in  trust  for  the  same 
class  of  freeholders  as  are  entitled  to  the  manorial  rights 
and  profits  under  the  trust  deed  of  1682,  and  the  profits 
derived  from  these  stints  form  an  item  in  the  trustees' 
annual  accounts  of  receipts  and  expenditure.  The 
remaining  stints  were  awarded  exclusively  to  the  owners 
of  ancient  lands  and  tenements,  except  in  the  case  of 
the  owners  of  allotment  land,  who  had  gained  rights  of 
common  by  user. 

An  annual  meeting  of  the  owners  of  stints  or  cattle- 
gaits  is  held  the  first  Monday  in  February^  when  five 
persons  are  appointed  by  them  field  reeves,  under  the 
General  Indosure  Act,  and  these  field  reeves  have  full 
power  and  authority  to  manage  and  r^ulate  the  moof 
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1866.  following  is  a  Btatement  of  receipts  from  tickets  i 

Oveneenof  the  last  six  years  ;— 
^l^^^  1859  .  .  £708 

^/*"^f-  1860  .  .  .  B04 

YIELD 

^   ^-      ,  1861  ...  680 

Oreraeen  of 

BowBii.  1862  no  licences  issued^  in  consequence 

of  disease  and  scarcity  of  birds. 
1868  ...  787 

1864  ...  800 

The  quarries  are  included  in  the  valuation  list 
rated  to  the  relief  of  the  poor,  and  so  are  the  stii 
pasture  gaits  set  out  to  freeholders ;  but  the  861 
awarded  to  the  trustees  are  not  included  in  the  yali: 
list,  or  rated.  The  respondents  however  admitted 
rateability  and  that  of  the  quarry,  herbage  and  col 
garden  rents,  and  agreed  that  they  might  be  inc 
in  the  valuation  list,  and  that  the  list  might  be  amc 
accordingly.  The  amounts  received  from  the  sf 
tickets  are  not  rated  nor  in  any  way  included  ii 
valuation  list.  Many  of  the  owners  of  ancient 
entitled  to  participate  in  the  income  derived  froi 
trusts  occupy  their  own  lands  and  stints;  othei 
their  lands  to  tenants,  either  together  with  or  sepai 
from  the  stints.  But  no  sum  is  added,  either  ii 
rate  or  valuation  list,  to  the  rateable  hereditamex 
any  owner  or  occupier  in  respect  of  such  portion  c 
profits  of  the  trusts  as  arises  from  the  Ucences  to  ^ 

The  specific  objection  taken  by  the  appellants  \ 
their  notice  of  appeal  was,  that  in  the  valuatioi 
under  The  Union  Assessment  Committee  Act, 
the  trustees  were  not,  nor  were  any  of  the  freeho 
beneficially  interested  under  the  trust  deed,  wh 
such  freeholders  occupied  their  own  ancient  land 
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stints  or  otherwise,  nor  were  any  other  persons  either 

directly  or  indirectly  rated  or  included  for  or  in  respect 

of  all  or  any  part  of  the  profits  derived  from  the  moor 

mud  the  trusts   by  the   granting   of   the   tickets   or 

Ucxnoes   to    sport    or    otherwise,    in    respect    of  the 

increased    annual  yalue  of  their    ancient   lands   and 

tenements  by  reason  of  their  participation  in  the  last 

mentioned  profits,  and  that  the  trustees  or  the  persons 

beneficially  interested,  or  some  of  them,  should  be  so 

rm^ed  and  included,  or  that  such  profits  or  income  ought, 

in    some  manner,  to  be  added  to  or  included  in  the 

wmluation  list  of  the  township  of  Bowes  as  a  portion  of 

rateable  income  of  the  moor  or  of  the  ancient  lands 

hereditaments  deriving  an  enhanced  value  £rom 

ar  participation  therein* 

It  was  agreed  that  stat.  20  Vict.  c.  6.  and  the  Indo- 
Act  of  1766  and  the  Grcneral  Indosure  Acts,  so 
as  they  related  to  the  case,  might  be  referred  to  and 
in  the  argument. 
%e  questions  for  the  opinion  of  the  Court  were, 
^•'fcether  the  profits  shewn  by  the  account  to  be  received 
^^^^  distributable  by  the  trustees  under  the  trust  (and 
^^^  already  included  in  the  valuation  list,  or  agreed  so 
^^  be  included,)  were  rateable  to  the  relief  of  the  poor ; 
^^d,  if  so,  whether  the  rate  should  be  upon  the  trustees, 
^^  On  all  or  any  of  the  owners  or  others,  in  proportion 
^  iheir  respective  interests  or  to  the  increased  value  of 
^^beir  rateable  hereditaments  in  the  township  in  conse- 
quence of  such  profits,  or  how  otherwise. 

Stat  8  &  9  Vict.  c.  118.  s.  116.  enacts,  *'That  the 

^ight  of  soil  of  and  in  all  land  which  shall  be  converted 

into  i^ulated  pastures  shall,  subject  to  the  right  of  the 

Vnd  of  the  manor  to  all  or  any  of  the  mines,  minerals, 

vtoae,  and  other  substrata,  where  the  same  shall  be 
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1866.        reserved  to  him  under  this  Act,  and  to  the  other  riglf -^W 

th 


Ororeeersof  given  or  reserved  by  this  Act  and  the  award  in 

^^^  matter  of  such  inclosure,  be  vested  in  the  persons  ^r.'  ^^^''^ 

^tJ^^'  under  the  directions  and  determinations  of  such  awa  -^^ 

^-      ^  shall  be  the  owners  of  the  stints  or  rights  of  pastu^-^^^ 


Overseers  of 


Bowes.       therein,  in  proportion  to  the  shares  or  aliquot 

which  such  stints  shall  be  thereby  declared  liable 
of  any  rate  under  this  Act,  as  tenants  in  common/' 


Manisty,  for  the  appellants,  claimed  the  right 
b^in. — [^Blackburn  J.  The  natural  course  is  that  th 
party  on  whom  the  onus  lies  should  begin.  Is  not 
the  rate  presumed  to  be  good  until  the  contrary  is 
shewn?  Lush  J.  If  the  appeal  had  been  at  the 
Quarter  Sessions  the  respondent  would  begin  and  sup- 
port the  rate.  Cockburn  C.  J.  Where  a  case  is  stated 
under  stat.  12  &  13  Vict.  c.  45.  s.  11.  the  appeal  to  the 
Quarter  Sessions  has  been  passed  over,  and  this  Court 
is  in  the  position  of  the  Quarter  Sessions.  In  Steer 
Parish  LaWy  3rd  ed.,  p.  749,  it  is  said,  "  The  practice  of 
the  superior  Courts  is,  that  such  cases  should  be  argued, 
as  upon  a  concilium,  by  one  counsel  only  on  each  side ; 
the  counsel  for  the  respondents  beginning  and  being 
heard  in  reply.**] 

Edward  James^  for  the  respondent  township. — ^The 
question  in  effect  is  whether  a  sum  of  money  which  is  the 
aggregate  of  the  annual  payments  made  for  licences  to 
shoot  over  the  moor  is  liable  to  be  rated  to  the  relief  of 
the  poor.  Before  the  inclosure  the  right  of  shooting  over 
the  wastes  was  vested  exclusively  in  the  lord  of  the 
manor.  The  order  of  the  Commissioners,  confirmed  by 
the  Annual  Inclosure  Act  in  1857,  allotted  to  the  lords 
of  the  manor  in  trust  361  stints  or  rights  of  pasturage 
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id  to  the  owners  of  ancient  and  new  lands  a  nnmber 
stints  in  proportion  to  the  value  of  their  property ; 
%»at  reserved  to  the  lords  the  right  to  the   minerals 
SLud  the  game.     By  the  operation  of  the  award  and 
"tlie  General  Inclosnre  Act^  8  &  9  Vict.  c.  118.  s.  116.^ 
tiie  ownership  of  the  surface  of  the  soil  vested  in 
tlie    stint    owners^  but  the  right  to  the   game   being 
expressly  reserved  to  the  lords  became  separated  from 
the  soiL   It  is  a  right  in  gross,  and  therefore  not  assess- 
able to  the  poor  rate.     [BlacKbum  J.    It  is  analogous 
to  a  right  of  common  in  gross  for  a  certain  nimiber  of 
ihecp.]     Nor  can  this  right  be  taken  into  account  as 
ftnFianring  the  value  of  any  rateable  subject.    It  is  not 
afe^aMshed  to  any  of  the  stints.    If  the  stint  owners  let 
tta^^m  they  could  not  let  the  right  of  shooting  over 
tfm^^gmi;  the  profits  arising  from  the  letting  of  that  right 
tm  m^jL  to  be  divided  among  the  cestuis  que  trust. 
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^iodsty  {Gainsford  Bruce  with  him)^  for  the  appellants. 

^^Iie  intention  in  framing  the  provisional  order  was  to 

the  right  to  the  minerals  and  the  game  as  before 

^  indosure  incident  to  the  ownership  of  the  soil^  and 

the  enclosure  vest  it  in  the  stint  owners  as  owners 

the  soiL    The  order  says  that  the  right  to  all  manner 

game  on  the  said  lands  shall  not  be  ''  in  any  way 

or  interfered  with''  by  the  inclosure.     [CocA- 

C  J.   When  the  right  to  the  soil  of  the  allotments 

as  taken  from  the  lords  of  the  manor  there  was  no 

'^^^eoeaaity  for  any  reservation  to  the  allottees  of  the  right 

of  shooting  over  their  own  allotments.    The  right  of 

shooting  is  reserved  to  the  lords  of  the  manor ;  and  if 
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they  alienated  their  stints  they  would  still  have  il 
right  of  shooting  over  them  as  proprietors  of  a  new] 
created  right ;  therefore  the  right  to  the  game  canni 
remain  unaffected  by  the  indosure.  Blackburn  < 
Before  the  inclosure  there  was  no  right  of  shootin 
separate  from  the  ownership  of  the  soil :  if  the  effei 
of  the  indosnre  was  to  sever  the  right  of  shooting  fioi 
that  ownership  the  right  of  shooting  was  in  effei 
created;  therefore  the  right  to  the  game  most  \ 
affected^  though  not  interfered  with  in  this  senai 
that  the  persons  who  enjoyed  it  before  the  endocoi 
enjoyed  it  after.]  The  reservation  was  cautiously  ii 
serted  to  preserve  to  the  lords  their  rights  against  an 
claim  of  the  Bishop  of  Durham  to  seigniorial  right 
In  Greathead  v.  MorUy  (a)  it  was  held  that  the  rigl 
of  shooting  over  the  allotments  of  a  moor  and  wiff 
lands  enclosed  was  not  reserved  to  the  lord  by  il 
saving  clause  in  the  General  Indosure  Act^  41  O.  \ 
c.  109.  [Cockbum  C.  J.  There  the  clause  uw 
terms  which  would  have  given  the  lord  somethii 
he  had  not  before.  Blackburn  J.  Tindal  C*  J.^  d 
livering  the  judgment  of  the  Courts  said,  p.  156,  ^  Tl 
statute^  if  it  had  intended  to  grant  the  new  lord 
liberty  or  licence  of  this  nature^  after  the  soil  had  beooi 
the  property  of  those  to  whom  it  was  allotted,  won 
have  employed  proper  words  to  create  such  n< 
liberty :''  here  the  words  reserving  the  right  to  t 
minerals  and  the  right  of  sporting  are  the  same.]  Ere 
the  deed  of  the  21st  October,  1658,  it  appears  that  t 
lords  of  the  manor  had  not  the  mines  of  lead  and  cc 
within  the  wastes  and  commons  of  the  manor.  All  t 
cases  were  reviewed  in  Ewart  v.  Graham  (6).  The 
the  inclosure  Act  allotted  the  stinted  pasture  in  several 

(a)  3  3f.  #  a  139.  (*)  7  K  L.  C,  331. 
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tffiong  the  persons  entitled  to  the  cattle  gaits  on  them, 
tod  there  was  no  right  of  firee  warren  in  the  manor ;  and 
it  was  held  that  the  saving  clause  preseryed  to  the  lord 
of  the  manor  his  right  of  hunting  and  shooting  over  the 
^inds  allotted,  whether  his  right  before  the  Act  was  as 
owner  or  as  lord  of  the  manor  merely.     [He  referred 
to  the  judgments  of  Wightman  J.,  pp.  342-3,  WiUes  J., 
p.  844b  and'  Lord  Campbell  C,  p.  844-6.]     In  Bruce  v. 
BdliweU{a)  the  local  inclosure  Act  reserved  to  the  lord 
of  the  manor,  in  which  was  no  right  of  free  chase  or  free 
i,  liberty  of  hawking,  hunting,  coursing,  fishing, 
fowling  within  and  throughout  the  township  and  the 
;  and  it  was  held  that  those  words  did  not  reserve 
create  a  right  of  hawking,  &c,  throughout  the  township 
manor,  which  would  be  a  territorial  right,  but  merely 
the  seigniorial  right  of  hawking,  &;c.,  if  any 
existed  at  the  time  of  the  passing  of  the  Act. 
^CaeUmm  C.  J*  The  word  ''  liberty'^  does  not  mean  any- 
ezdusive.    Blackburn  J.  The  right  to  be  exercised 
the  manor    must    be    seigniorial.    My    brother 
Intni,  at  the  end  of  his  judgment,  p.  620,  points  out 
''in  the  West  Riding  of  Yorkshire  an  idea  pre- 
vail that  lords  of  manors  have  a  right  and  liberty  of 
iwking,  hunting,  coursing,  fishing  and  fowling,  analo- 
to  that  of  free  warren  or  free  chase.     But  that 
^ootkm,'^  he  adds,  ''  is  erroneous.     They  have  no  such 
Kight^  snd  these  words,  no  doubt,  were  inserted  to  pre* 
tme  any  right  of  the  description  of  firee  warren  or  chase 
if  it  existed."]     Suppose  the  owners  of  the  stints,  that 
ia,  (^  the  undivided  shares  of  the  moor,  have  a  right  to 
pvticipttte  in  the  money  paid  for  the  licences  to  shoot 
orer  the  moor,  it  is  rateable  under  The  Union  Assess- 

(a)  5H.fN,  609. 
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ment  Committee  Act,  1862, 25  &  26  Vict  c.  103.  u^ 
15.     The  rateable    value    does    not    depend    on 
accidental  circumstance  whether  the  landowner  let& 
shooting  or  not ;   The  Overseers  of  Sunderland,  aj^j 
The  Guardians  of  the  Sunderland  Union,  respts.  (a) 
ErU  C.  J. 


.14 
the 
the 

per 


Edward  James  was  not  called  upon  to  reply. 

CocKBURN  C.  J.  I  am  of  opinion  that  this  right  of  sho^i--''^^^'^ 
ing  is  not  a  matter  in  respect  of  which  the  lords  in 
of  the  manor  are  liable  to  be  assessed.     The  right 
shooting  over  land  is  one  of  the  incidents  of  the  o 
ship  of  the  soil,  and  so  long  as  the  soil  of  the  wastes  w 
in  the  lords  of  the  manor  thej  had  the  right  of  shootin^ 
over  them.    By  the  proceedings  under  the  order  co: 
firmed  by  the  Annual  Inclosure  Act  in  1857,  the  waste 
of  the  manor  became  vested  in  the  freeholders,  who 
previous  rights  of  common  over  them  in  the  nature  o^' 
stints  in  proportion  to  the  value  of  their  property,  and 
certain  number  of  these  stints  were  awarded  to  the  lo: 
of  the  manor  in  respect  of  their  territorial  rights,  bu 
with  the  express  reservation  that  the  right  of 
should  not  be  afiected  by  the  inclosure.     I  consider  this 
as  a  statutory  conveyance  of  the  soil  of  the  361  stints 
the  lords  of  the  manor,  and  of  the  soil  of  the  other  stints 
to  the  freeholders  as  tenants  in  common ;  but  the  righ' 
of  shooting  did  not  follow  the  conveyance  of  the  soiL  Ir 
is  impossible  to  contend  that  each  of  the  stint 
has  the  right  of  sporting  over  the  moor  in  common  wit 
the  lord,  for  that  would  nullify  the  reservation  of  "  th 
right  of  all  manner  of  game  upon  the  said  lands :''  i 
would  materially  change  and  lessen  the  nature  an 

(a)  18  C.  B.  N.  8.  632.  560. 
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1866.  BLACKBxniN  J.    In  order  to  make  a  person  ra* 

Overseers  of    *^  *^®  P^or  rate,  he  most  occupy   a  8ub]ect-miL.t: 
proper  to  be  rated.     The  rateable  value  of  the  sub| 
matter  may,  however,  be  enhanced  by  other  m 
not  in  themselves  rateable,  provided  they  are  in  soz^ 
way  connected  with  the  occupation.     The  questioD  : 
whether  this  right  of  shooting,  worth  about  700/.  a 
is  so  connected  with  the  occupation  of  a  rateable  subj 
that  i^  would  enhance  the  value  of  the  occnpadoi^ 
This  raises  the-  other  question,  whether  the  right 
mains  attached  to  the  moor,  or  has  been  severed 
it  and  so  become  a  right  in  gross.     If  the  right 
still  attached  to  the  land,  and  the  trustees  let  it 
rated  from  the  rest  of  the  property,  that  would 
questions  which  do  not  arise  here.    For  the  effect  of  tht 
order,  confirmed  by  the  Annual  Inclosure  Act  in  ISSTCT 
was  to  sever  the  right  of  shooting  from  the  ownershif 
of  the  soil.    The  trustees,  as  owners  of  the  soil  of  ih» 
wastes  of  the  manor,  had  the  right  of  shooting;  th 
inclosure  converted  the  rights  of  common  of  the 
holders  into  ownership  of  the  soil,  they  becoming 
owners,  and  the  lords  were  to  have  a  certain  number 
the  Gitints.    Then  stat.  8  &  9  Vict  c.  118.  s.  11& 
that  "  the  right  of  soil  of  and  in  all  land  which 
be  converted  into  regulated  pastures  shall,  •  • 
vested  in  the  persons  who  under  the  .directions  and  d 
terminations  of  such  award  shall  be  the  owners  of 
stints  or  rights  of  pasture  therein,  in  proportion 
the  shares  or  aliquot  parts  which  such  stints  shall 
thereby  declared  liable  to  of  any  rate  under  this  Acr 
as  tenants  in  common.''    Under  these  words  the  sti 
owners  become    tenants  in  common  of  the  soil, 
as  such  would  have  the  right  of  shooting.     But  the 
tion  says  that  the  soil  shall  vest  "  subject  to  the  rig! 


Ue 
Jkter 

lect- 
::;ters 


IS, 

rear, 
Caed 
Tion 


XXIX.  VICTORIA. 


241 


the  lord  of  tiie  manor  to  all  or  any  of  the  mines*  kc., 

^wrbere  the  same  shall  be  reserved  to  him  under  this  Act» 

id  to  the  other  rights  given  or  reserved  by  this  Act 

id  the  award  in  the  matter  of  such  inclosure.''     This 

brings  us  back  to  the  order  to  see  whether  by  it 

Ithe  ri^t  of  shooting  is  given  or  reserved  to  the  lord. 

"X'tie  words  are,  ''that  the  right  and  interest  in  all 

zxminesy  &c.  imder  the  lands  to  be  enclosed,  and  also  the 

nght  of  all  manner  of  game  upon  the  said  lands,  be  not 

any  way  affected  or  interfered  with  by  this  indosure/' 

'Uch,  so  £Eur  as  they  go,  express  an  intention  that 

right  to  the  minerals  and  the  game  should  remain 

as  before;  **  and  that  all  persons  entitled  to  such 

lines,  &c.  and  game  have  the  same  rights  of  entry  and 

ler  rights  as  heretofore  used  and  enjoyed.'^  It  is  neces* 

to  give  effect  to  these  words;    they  contemplate 

with  then  existing  rights,  and  cannot  be  con* 

as  creating  new  rights,  but  only  as  reserving  such 

islready  existed.  No  rule  is  laid  down  by  the  cases  cited, 

that  the  Court  is  so  far  as  possible  to  find  out 

intention  of  the  saving  clause ;  and  the  words  here 

^*^dicate  that  the  right  to  the  mines  and  game  should 

in  the  persons  who  at  the  present  time  enjoy 

^^m,  though  by  a  different  title,  for  I  agree  with  Mr. 

^<inisiy  that  they  do  not  enjoy  them  as  lords  of  the 

lor.     Some  of  the  stint  owners  are  rateable  for  the 

^^^^Cupation  of  the  stinted  land;  but  there  is  no  reason 

^^  saying  that,  because  a  stint  owner  is  also  a  cestui 

M!^e  trust  and  derives  part  of  the  benefit  received  by  his 

'^tiiatees,  who  hold  the  right  of  shooting  in  gross,  the 

^v^lue  of  his  stinted  pasture  is  enhanced ;  for  a  hypo- 

Ihedcal  tenant  would  not  take  the  right  under  a  demise 
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1866.       to  him ;  if  that  right  passed  to  him  it  would  rais< 
Overseers  of    different  set  of  questions. 

HiLTOH 

and 

^FiBiB*'         Lush  J.    A  right  of  shooting  over  land  is  not, 
^-  itself^  a  rateable  subject.    The  value  of  it  can  only 

BowBs.  brought  into  account  when  it  is  appurtenant  to  a 
enhances  the  value  of  the  land»  and  the  question  the 
fore  is^ljwhether  this  right  of  shooting  is  incident  to  I 
ownership  of  land.  That  depends  on  the  construct 
of  the  order  confirmed  by  the  Annual  Inclosure  A 
Before^the  inclosure  the  right  of  shooting  was  inddi 
to  the  ownership  of  the  soil  by  the  lord  of  the  man* 
if  the  order  has  severed  that  right  from  the  soU  it  ! 
created  an  ^incorporeal  hereditament.  I  have  no  doi 
on  the  construction  of  the  words  in  the  order.  Wl 
the  common  over  which  a  large  number  of  persons  1 
rights  of  common  was  enclosed,  it  was  intended  to  v 
the  surface  of  the  soil  in  them  while  it  preserved  to 
lord  his  manorial  and  territorial  rights,  and  the  wc 
used  are  capable  of  effecting  that  severance.  The  wc 
of  the  reservation,  though  not  technically  framed,  ii 
cate  that  the  surface  of  the  soil  only  should  pass  to 
commoners,  and  that  persons  who  had  rights  i 
dent  to  the  soil  should  retain  them.  The  right 
shooting,  therefore,  was  severed  from  the  ownershi] 
the  land,  and  became  an  incorporeal  hereditament,  s 
as  such,  it  is  not  assessable  to  the  poor  rate. 

Judgment  for  the  respondei 
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1866.  performed  by  the  defendant^  and  to  sue  for  the  brei^ 
Ca&tw&ight  thereof^  and  the  time  for  the  performance  thereof  I^ 
FoRMAK.  ^l&psed  :  stating  as  a  breach  that  the  defendant  did  K3 
nor  would  suffer  or  permit  or  allow  the  owners  of  'tl 
premises  for  the  time  being  to  have^  receive,  or  take  s 
many  coals  at  the  pit's  mouth  as  were  required  to  be  oi 
were  consumed  in  any  one  dwelling-house  agreed  upon, 
and  occupied  with  the  ofiSces  belonging  thereto  or  other- 
wise howsoever,  pursuant  to  the  covenant,  but  whoU} 
neglected  and  refused  so  to  do,  and  exonerated  anc 
discharged  the  owners  from  agreeing  upon  any  snd 
dwelling-house. 

Plea.  That  the  alleged  covenant  was  in  the  word 
following,  *'  And  lastly,  it  is  hereby  agreed  that  th* 
owners  of  the  said  premises  for  the  time  being  shall  b 
entitled  to  as  many  coals  at  the  pit's  mouth  as  shal 
be  consumed  in  any  one  dwelling-house  to  be  agreec 
upon  by  the  majority  of  them,  and  to  be  occupied  bi 
some  or  one  of  them  with  the  offices  belonging  thereto 
without  paying  anything  for  the  same,  but  no  min( 
rent  shall  be  reckoned  or  paid  upon  or  for  such  coals :' 
and  that  before  the  alleged  breach  the  whole  of  th< 
coals  comprised  in  the  demise  were  worked  out  in  th( 
fair  and  proper  course  of  working  the  mine. 
Issue  thereon. 

On  the  trial,  before  Blackburn  J.,  at  the  Derbyshirt 
Summer  Assizes  in  1864,  it  appeared  that,  by  inden 
ture  dated  the  30th  September,  1847,  certain  coals  and 
other  minerals  at  Swadlincote,  in  the  county  of  Derby^ 
called  the  Newhall  Pit  Colliery,  were  demised  to 
the  defendant  for  the  term  of  twenty-eight  years  from 
the  date  of  the  lease  at  the  royalty  of  one-eighth  oi 
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the  net  proceeds  of  the  mineralB  demised.    The  lease        1866. 
gure  the  lessee  varioos  powers  necessary  to  the  effectual    cirtwrioht 
irorking  of  the  minerals^  and  there  was  a  proviso  that  if      yoruah 
the  minerals  should  be  fully  and  fairly  gotten  before 
tJie  expiration  of  the  term  the  lessees  might  determine 
^Jie  lease  ongiving  twelve  months  notice.     At  the  end 
of  the  lease  was  the  covenant  set  out  in  the  plea. 

It  was  admitted  by  the  defendant  that  some  coals 
the  pit  were  not  worked  out^  but  evidence  was  given 
they  were  either  not  saleable  or  could  not  be  got 
itiioat  costing  more  than  they  could  be  sold  for  at  the 
;*s  month.  For  the  plaintiffs  it  was  contended  that 
Cft  stratum  of  coal  called  the  Stanhope  Seam,  which  was 
discovered  in  1863,  could  be  worked  at  a  profit 

Tt  was  agreed  that  a  verdict  should  be  entered  for 
plaintiffs  for  65/.,  and  that  it   be  referred  to  an 
"fcitrator  to  decide  whether  the  Stanhope  Seam  coal 
luld  have  been,  during  the  time  within  which  the 
mcstioQ  was  brought,  practically  worked  without  costing 
more  than  it  was  worth:  a  point  which  the  arbitrator 
^Aenrards  determined  in  the  negative.     The  learned 
Judge  ruled  that  the  words  "  worked  out,"  in  the  plea, 
''^caiit  actually  worked  out,   though  the  mine  could 
^ot  i)e  worked  at  a  profit,  that  is  without  an  expense 
Slater  than  the  coals  would  be  worth ;  and  leave  was 
'^^^rved   to  move  to  enter  the   verdict  for  the   de- 
'feixdant. 

In  Michaelmas  Term,  1864,  Diffbt/  Seymour  obtained 

^  rnle  nisi  accordingly,  on  the  ground  that  the  plea 

'^aa  an  answer  in  law  to  the  declaration  and  had  been 

pi^Tcd  in  hd  on  the  finding  of  the  arbitrator.     He 

^ted  Jones  v.  Shears  (a). 

(«)  7  a  #  P.  346. 
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1866.  Hayes  Serjt.  and  Field  shewed  cause. — This  is  an 

Cabtwbight  absolute  covenant  to  supply  coals  to  the  lessors^  and 
FoRMAv.  ^  ^^^S  ^  ^^6  defendant  holds  the  lease  he  is  bound 
to  supply  them  if  they  can  be  got.  It  is  no  answei 
to  such  a  covenant  that  the  cost  of  getting  them  is 
such  that  they  cannot  be  sold  at  the  pit's  mouth  to 
other  persons  at  a  profit  [MeUor  J.  The  lessee  of  a 
coal  mine  is  not  excused  from  working  out  a  stratum 
because  by  reason  of  its  growing  thinner  it  cannot  be 
worked  at  a  profit.]  If  the  question  of  profit  affected 
the  performance  of  a  covenant  a  rise  in  the  price  ol 
labour  might  cause  a  mine  not  to  be  fully  worked  out 
[Blackburn  J.  In  The  Marquis  of  Bute  y.  Thompson  (a] 
there  was  a  covenant  by  the  lessees  that  they  woul^ 
raise  and  work  18,000  tons  of  coals  yearly  and  pay  8rf 
per  ton  royalty,  or  pay  433/.  6s.  8d.  each  year  as  fizec 
rent  whether  coals  should  be  wrought  or  not,  and  aim 
9d.  upon  each  ton  over  and  above  that  quantity;  th< 
Court  of  Exchequer  held  that  there  was  no  impliec 
condition  that  there  should  be  coals  to  that  amoun 
capable  of  being  wrought,  and  therefore  the  lessees  wen 
liable  to  pay  the  fixed  rent  although  the  mine  was  8< 
exhausted  that  they  could  not  raise  thirteen  thousand  ton 
of  coal  in  a  year.]  In  Jones  v.  Shears  (b)  theagreemen: 
was  to  work  a  colliery  so  long  only  as  it  was  *^  fiedrlj 
workable,"  and  Coleridge  J.  held  that  under  those  wordi 
the  defendants  were  not  obliged  to  work  at  a  dead  loss 
Griffiths  V.  Rigby  (c)  is  in  favour  of  the  plaintiffs ;  there 
the  question  was  whether  the  coal  could  be  *'fairlj 
wrought;"  and  on  the  trial  Erie  J.  told  the  jury  thej 
must  judge  what  the  meaning  of  that  phrase  was,  but 

(a)  13  M.  4-  W,  487.  {b)  7  C  #  P.  346, 

(e)  \  H.^N.  237. 
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lie  thought  it  meant  what  could  be  got  by  a  prudent  1866. 
person  with  a  fair  profit,  however  small:  the  Court  Cartweiqht 
liofeyer  held  that  the  direction  was  insufficient^  and  fobmav. 
^^jBoei  C.  B.  said,  p.  241,  "'fairly  wrought'  means, 
^l:ut  which  can  be  fairly  and  properly  gotten,  according 
mining  nsage,  without  extraordinary  difficulty  or 
:pense.''  [Cochbum  C.  J.  The  phrase  "fairly  work- 
ible'^  is  well  known  in  the  mining  world.  I  am  inclined 
think  the  Court  of  Exchequer  went  wrong,  not 
^uudderstanding  that  language.  Mellor  J.  That  Court 
say  that  the  test  proposed  by  Erie  J.  is  not  proper : 
do  not  lay  down  one  independent  of  mining  usage. 
-^^^ckbum  J.  On  a  question  of  the  constructive  total 
'<^tts  of  a  ship  (a)  Mauk  J.  defined  that  to  be  impossible 
^^Iiich  was  not  practicable,  and  that  to  be  impracticable 
'^l&icdi  conld  only  be  done  at  an  excessive  or  unreason- 
able cost,  so  that  it  would  be  a  case  of  total  loss  if  it 
^^oi:ild  cost  more  to  recover  the  ship  than  she  was 
^^^ox-th.] 

-Dighy  Seymour  and  fVilU,  4n  support  of  the  rule. — 
e  lease  does  not  contain  a  covenant  by  the  lessees 
^ork  the  mine.     And  the  language  of  the  covenant 
question  is  to  supply  to  the  lessors  coals  from  those 
oxxroght  to  the  pit's  mouth.    [^Cockbum  C.  J.    The  pifs 
^x^outh  is  the  place  where  they  are  to  be  delivered.] 
Mullen  the  lessee  is  not  bound  to  get  coal  which  cannot 
got  without  costing  more  than  it  is  worth.    Working 
^  ooQiery  means  working  it  so  long  as  it  is  reasonable  to 
3o  80;  Janes  v.  Shears  (b).     In  The  Marquis  of  Bute  v. 
'^Tunnpton  (c)  there  was  an  ftbsolute  covenant  to  get  the 

(o)  See  Moss  v  Smith,  9  C.  B.  94.  103. 

(6)  7  C.  #  P.  346.  (c)  13  M.  #  W.  487. 
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1866.       ^^^  ^^  P^y  ^  ^^^  ^^^^>  ^^^  Griffith  r.  Rigby  {a\  as 
Cartwbiqht   ^^^  ^  •/irmi  v.  Tomhiruan  {b),  belong  to  that  dass  of 
cases.    Bat  the  finding  of  the  arbitrator  in  the  present 
case  is  tantamount  to  what  was  laid  down  in  Griffith  r. 
Rigby  (a).     [They  also  cited  Smart  ▼•  Morton  (c).] 

CocKBURN  C.  J*  I  am  of  opinion  that  the  rule 
should  be  discharged.  The  effect  of  the  covenant  is  not 
conditional  and  qualified^  as  stated  in  the  plea,  but  abso- 
lute, and  must  be  performed  so  long  as  the  lease  lasts, 
subject  to  this,  that  if  no  coal  can  be  got  it  becomes 
inoperatiye.  Here  coal  can  be  got.  The  lessee,  in  con- 
sideration of  the  demise  of  the  coal  mine,  is  to  pay  a 
royalty  and  to  supply  a  certain  quantity  of  cbals  at  the 
pif  s  mouth.  If  the  coal  should  be  fuUy  and  £Edrly 
gotten  before  the  expiration  of  the  term  he  has  power 
to  determine  the  lease  on  giving  twelve  months  notice, 
and  so  get  rid  of  this  onerous  covenant ;  and  by  hold- 
ing the  lease  the  defendant  prevents  the  lessors  from 
getting  this  seam  of  coaL  These  three  things  satisfy 
me  that  the  proper  construction  of  the  covenant  is 
that  contended  for  by  the  plaintiffs. 

Blackbubn  J.  At  the  trial  I  was  under  the  impression 
that  the  covenant  declared  upon  was  subject  to  the  pro- 
viso for  cesser  of  the  term  **  if  the  minerals  should  b^ 
folly  and  fairly  gotten,"  and  that  the  question  was  whether 
they  had  been  fully  and  fairly  gotten.  But  the  proviso 
for  cesser  is  upon  twelve  months  notice  being  given,  and 
therefore  does  not  attach.  The  covenant  is  that  the 
lessors  shall  be  entitled,  during  the  term,  to  a  certain 

(a)  1  H.  #  N,  237.  (6)  I  H.  f  N.  195. 

(c)  5  E.  #  B.  30. 
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<|iuntitf  of  coals  at  the  pit's  mouth :  whatever  may  be       ^866 
the  measure  of  damages  for  breach  of  that  covenant^  it  is 


FOBMAN. 


Cabtw&iqbt 

\>TokeD,  and  either  the  plea  is  not  proved  or  it  is  bad.      ^   v. 
If  ike  lessee  intended  to  limit  the  covenant  as  contended 
for  he  should  have  done  so  in  express  terms. 


Miiioa  J,  had  left  the  Court. 

Rule  discharged. 


WnrsoE  against  The  Queen  (in  error).  Wednesday, 

January  Stlu 

Reported  vol.  6,  p.  143. 


^^  Local  Board  of  Health  for  the  District  of  Thursday, 
''^-^Kbfield,    appellants,  The  West    Riding 
^i   Gbimsby  Railway  Company,  respondents. 


Reported  vol.  6,  pp.  794.  802. 
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1866. 


ITuesday^ 

February  Ui.-]  JeFFS    agaiTlSt   DaY. 

JTie  Common 

Law  Procedure  Declaration  for  money  due  on  an  award.  Flea,  on  equitable  groundt, 
Actf  1854,  that  before  action  the  plaintifif  assigned  the  sum  to  J),  d-  Co.;   that 

c.  125.  8.  83.  they  gave  notice  thereof  to  the  defendant,  and  reouired  him  to  ]^y ; 
Equitable  plea,  that  the  assignment  remained  in  force,  and  the  defendant  remained 
Aiisignment  liable  to  pay  the  sum  to  them ;  that  the  action  was  not  brought  toe 
of  debt  by  their  benefit  or  with  their  knowledge,  and  if  the  plaintiff  recovered  the 

plaintiffbefore  defendant  would  notwithstanding  be  forced  to  pay  the  same  to  them.  Held, 
action.  that  the  plea  was  good,  under  The  Common  Law  Procedure  Act,  1854, 

17  &  18  Vict.  c.  125.  8.  83.,  as  a  Court  of  equity  would  grant  a  peipetnal 
and  unconditional  ii\junction  against  the  plaintiff  suing  for  hia  own 
benefit. 

r\ECLARATION  for  money  awarded  by  the  umpirage 
of^  an  umpire  appointed  under  a  submission  of 
matters  in  difference  between  the  plaintiff  and  the 
defendant^  and  for  the  costs  and  expenses  incurred  hj 
the  plaintiff  in  making  the  submission  a  rule  of  Court. 

Third  plea,  as  to  the  sum  of  55/.  75.  9d.,  par&el  of 
the  money  claimed^  &c.,  by  way  of  defence  upon  equi- 
table grounds.  That  before  action  the  plaintiff  for  a  good 
and  valuable  consideration  assigned  that  sum  to  certain 
persons  trading  under  the  name,  style,  and  firm  of 
Messrs.  JF*.  Devas,  Routledge  Sf  Company  ;  that  they  then 
gave  express  notice  to  the  defendant  of  the  assignment 
and  required  him  to  pay  that  sum ;  that  the  assignment 
remained  in  full  force  and  unrevoked,  and  the  defendant 
remained  liable  to  pay  the  same  to  those  persons.  And 
that  the  action  was  not  brought  in  any  manner  or  to 
any  extent  for  the  use  or  benefit  of  Messrs.  Devas, 
Routledge  §•  Ca,  or  with  their  knowledge,  privity, 
or  consent;  but,  notwithstanding,  they  required  the 
defendant  to  pay  the  sum  of  55/.  75.  9d,  to  them,  and 
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in  case  the  plaintiff  recovered  the  same  the  defendant        1866. 

would  be  forced  and  obliged  to  pay  the  same  notwith-        Tms 

itaodiDg  such  recovery  to  the  last  mentioned  persons.         ^^'^^ 
And  that  the  plaintiff  sued  for  the  sum  of  55/.  7s.  9d. 
ineqmtably  and  in  firaud  of  the  assignment  and  notice. 

Demmrer^  and  joinder. 

Tkesiffer,  in  support  of  the  demurrer. — A  plea  on 

equitable  grounds  is  not  a  defence  under  The  Common 

I*ir  Procedure  Act,  1854,  17  &  18  Vict.  c.  125.  s.  83., 

luilen  it  states  facts  which  entitle  the  defendant  to  apply 

to  a  Court    of  equity  for  an  absolute  and  perpetual 

uijnnction.    A   Court  of  equity  would  only  grant  an 

injunction  against  the  plaintiff  suing  the  defendant  on 

condition  that  the  defendant  paid  the  sum  to  Dlevas  jr 

CO'i  or  that  the  money  was  brought  into  Court.     The 

plea  ought  to  shew  an  extinction  of  the  debt  due  to  the 

plaintiff,  Wharton  v.  Walker  (a),  per  Bayley  J. ;  or  that 

Ms  liabiUty  to  Devas  §•  Co.  was  discharged,  Cochrane  v. 

Grttn  [h).     Suppose  the  defendant  became  bankrupt, 

and  his  estate  paid   only   10^.  in  the    pound,  Devas 

jr  Ca.  would   call  on  the  plaintiff  to  pay  the  whole 

rf  his  debt    to  them.      The    plea    does    not  even 

•^te  a  promise  by  the  defendant  to  pay  Devas  Sf  Co, ; 

ttough  such  a  promise  would  be  void  for  want  of  con- 

oderation,  the  debt  not  being  extinguished ;   Liversidge 

▼•  Broadbent  (c). 

•'w^A  Brown  {Biron  with  him),  contra. — The 
pWntiff  has  made  an  equitable  assignment  of.  the  debt 
«oc  to  him  to  Dev(u  $•  Co.,  which  is  analogous  to  the 
^^  of  the  holder  of  a  bill  indorsing  it  over.     The 

(«)  iB.^C.  163. 165.  (h)  9C.B,N  ^.  448. 

(c)  4  H.  <J-  N.  603. 
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1866.        assignment  carries  with  it  the  right  to  sue,  and 
jirvB        plaintiff  is  inequitably  suing  the   defendant  for 
dIt.         purpose  of  compelling  payment  to  himselfl    A  y 
drawn  deed  of  assignment  usually  contains  a  powe 
attorney  for  the  assignee  to  sue  in  the  name  of 
assignor,  and  a  covenant  by  the  assignor  that  he  will 
nothing  to  prevent  the  assignee  from  suing :  this  act 
would  be  a  violation  of  such  a  covenant    There  are 
authorities  in  equity  as  to  injunctions  granted  in  &v 
of  equitable    assignees.      [He  cited  Bulkn   ^  Le 
Pmcedents  of  Pleadings,  2nd  ed*,  p.  486,  note  (a).] 

Thesiger,  in  reply. — There  is  no  precedent  for  sue 
plea  as  this. 

Blackburn  J.  The  time  since  The  Common  I 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125.,  passe 
so  short  that  the  absence  of  precedents  for  such  a  ] 
as  this  affords  no  argument  against  its  being  good.  ! 
effect  of  the  plea  is,  that  the  plaintiff  is  suing  for  a  d 
due  to  him  from  the  defendant,  which  the  plaii 
assigned  in  equity  before  action  to  Devus  Sf  Co.,  i 
gave  notice  of  the  assignment  to  the  defendant,  t 
perfecting  their  title  in  a  Court  of  equity,  and  that 
assignment  remains  in  force.  It  is  unnecessary  to  n 
to  the  numerous  cases  in  which  the  question  has  ari 
in  bankruptcy  whether  the  property  passed  to 
assignees  on  the  bankruptcy  of  the  assignor,  whid 
would  do  if  the  goods  remained  in  the  orderand  disposii 
of  the  bankrupt.  All  the  cases  from  Winch  v.  Keeley 
downwards  proceed  on  this,  that  an  assignment  of  a  d 
in  action,  after  it  has  been  perfected  by  notice  to 
debtor,  is  good  in  equity  and  passes  the  equitable  ] 

(a)  1  T.  B.  619. 
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perty.  That  being  so^  and  the  plaintiff  having  transferred        1866. 

the  debt  of  the  defendant  to  a  third  party,   he  sues        li^ 

inequitably  when  he  sues  for  the  purpose  of  getting  the         p^*^ 

benefit  to  himself.    Mr.  Thesiger  relies  on  the  doctrine 

^IsAt  an  equitable  plea  is  only  allowed  where  the  injunc- 

-taon  granted  by  a  Court  of  equity  would  be  uncon- 

g^-i^ftfiRl  and  perpetual.  That  is  correct  law,  and  a  sound 

for  it  is  given  in  Jfodehouse  v.  Farehrother  (a), 

.,that  the  common  law  judgment  is  '^  that  the  plaintiff 

Jke  nothing  by  his  writ  and  that  the  defendant  go  thereof 

Lthout  day/'  and  we  can  only  entertain  an  equitable 

fence  under  The  Common  Law  Procedure  Act,  1854, 

'.»    83.,  where  the  facts  are  such  that  a  Court  of  equity 

^d  decree  a  perpetual  and  unconditional  injunction^ 

likji  is  equivalent  in  substance  to  the  common  law 

J^^iBdgment.     In  cases   where  a  Court  of  equity  stays 

[ecation  on  the  ground  that  the  proceeding  is  inequi- 

and  brings  all  the  parties  before  it  and  then  grants 

injunction  upon  terms,  the  decree  is  not  equivalent 

la  common  law  judgment,  and  therefore  in  such  cases 

76  cannot  entertain  an  equitable  defence.     But  in  the 

ireaent  case  a  Court  of  equity  would  proceed  on  the 

^groand  that  this  debt  had  become  in  equity  the  property 

^^Deooi  8f  Co.^  and  the  plaintiff  has  no  more  right  to  it 

^*luui  a  stranger.  And  therefore  a  Court  of  equity  would 

^orce  Mm  to  sue  for  them  on  being  indemnified  from 

^Qits.  But  if  he  sued  for  the  benefit  of  any  other  person 

^  Court  of  equity  would  stop  him. 

Tlua  is  similar  to  the  case  of  a  plaintiff  suing  on  a  bill 
of  exchange  which  has  previously  been  indorsed  over  by 
^  There  judgment  would  be  for  the  defendant.  But  if 

(a)  5E.fB,  277.  288-9. 
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1866.  ^^^  plaintiff  afterwards  became  the  holder  of  the  bill,  or  * 
J^  purchased  it,  and  brought  an  action  on  it,  the  judgment  •; 
_7'  in  the  former  action  would  be  no  bar  in  the  latter,  which-^ 

Day. 

was  not  brought  on  the  same  right.  So,  here,  a  Court  ofll 
equity  would  say  to  the  plaintiff,  you  are  suing  inequi — . 
tably,  and  would  stop  the  action.  Though,  if  the  righH 
to  sue  for  the  debt  should  be  at  some  future  timi 
revested  in  him,  the  injunction  would  not  continue;  i€ 
continues  only  so  long  as  he  sues  hostilely  to  Deva^ 
§•  Co.  Our  judgment  will  be  for  the  defendant;  yet  if 
the  plaintiff  should  at  some  future  time  sue  for  the 
benefit  of  Devas  Sf  Co.,  or  if  he  acquires  a  new  right  to 
the  debt  and  then  brings  an  action  to  enforce  it,  and  the 
defendant  attempts  to  plead  this  judgment  in  bar,  it  will 
not  avaiL 

Therefore  the  plea  is  good,  and  our  judgment  on  the 
demurrer  is  for  the  defendant. 

Mellor  J.  If  Mr.  Thesiger  were  right  in  his  conten- 
tion that  under  the  circumstances  of  this  case  a  Court  of 
equity  would  not  grant  a.  perpetual  and  unconditional 
injunction,  the  plea  would  be  bad ;  but  I  understand  the 
term  '^perpetual  and  unconditional  injunction^'  to  be 
used  with  reference  to  the  subject-matter  in*  contest : 
the  injunction  would  be  perpetual  so  long  as  the  circum- 
stances remained  the  same ;  that  is,  in  the  present  case, 
so  long  as  the  debt  remained  effectually  assigned.  Here, 
the  plaintiff  having  assigned  the  debt  due  to  him  from 
the  defendant,  and  the  party  to  whom  it  was  assigned 
having  given  notice  of  the  assignment  to  the  defendant, 
it  is  inequitable  that  the  plaintiff,  having  parted  with 
his  own  title  by  an  instrument  binding  in  a  Court  of 
equity,  should  sue  for  the  debt.     He  might  indeed  have 
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0iied  for  it  at  law  had  not  the  enactment  in  sect.  83  of  18G6. 

•The  Common  Law  Procedure  Act,  1854,  enabled  us  to  J^^ 

entertain  defences  on  equitable  grounds.  j^^^ 

Shee  J.  concuired. 

Judgment  for  the  defendant. 


Ash,  appellant,  Ltnn,  respondent. 

1.  Stat.  6  ^.  4.  r.  81.,  which  imposes  a  duty  on  an  excise  licence  for  iSaturday, 

"•ttleof  beer,  and  a  ^yenalty  for  not  takine  out  that  licence,  and  b^  February 

•«t  11  enacts  that  nothing  therein  contained  shall  extend  to  prohibit  10th.] 
•njpeBoo  duly  licensed  to  seU  beer  by  retail  from  selling  it  in  booths, 


iS  °'  ^^^  places,  at  the  time  and  place,  and  within  the  limits  of  Licence  for 

™*%  any  lawful  fistir,  or  any  public  races,  does  not  exempt  from  the  g^i^  of  beer 

polity  in  Stat  35  G,  3.  e.  113.  *.  1.  for  selling  beer  without  a  magis-  35  (^  3  <•  il3 

totes'licence.  «.  1. 

^  ^"''^i  whether  a  public  regatta  is  within  the  exemption  in  stat.  6  (r*  4.  c  81 

6».4.e.81.*.ll.?  jj.li. 

Public  race. 

fjASE  stated  by  justices  of  the  borough  of  Devonport 
pursuant  to  stat.  20  &  21  Vict.  c.  43, 

At  a  Petty  Sessions  for  the  borough  the  appellant  was 
«mTicted,  under  stat  35  G.  3.  c.  113.,  of  having  sold 
"^  without  being  duly  licensed  so  to  do. 

At  the  hearing  before  the  justices  it  appeared  that 
Ae  defendant  sold  beer  on  the  2nd  August,  1865,  in  a 
"^  or  tent  at  a  place  called  Richmond  Walk,  in  the 
wrough  of  Devonport  He  was  a  licensed  victualler  of 
w€ borough  of  Plymouth,  an  adjoining  borough  to  Devon- 
P^  having  the  usual  excise  and  magistrates'  licences 
^  kU  beer  at  his  victualling  house  there  under  the 
General  Licensing  Act,  9  G.  4.  c.  61.,  and  he  held  no 


V. 

Lynv. 
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1866.  other  licence.  The  sale  of  beer  took  place  on  the 
"J^  occaaion  of  a  public  regatta  for  boats  in  the  harbour  of 
Hamoaze,  which  is  an  estuary  of  the  river  Tamar,  in 
a  booth  or  tent  in  the  court  yard  of  a  dwelling  house 
abutting  on  the  harbour^  in  which  the  public  regatta 
was  held. 

Stat.  35  G.  3.  c.  113.  *.  1.  enacts,  "that  if  any 
person  shall  sell  ale  or  beer,  or  any  other  exciseable 
liquors,  by  retail,  or  shall  permit  or  suffer  any  ale  or 
beer,  or  any  other  exciseable  liquors,  to  be  sold  by 
retail,  in  his,  her,  or  their  house,  out  house,  or  yard, 
garden,   orchard,    or  other  place,  without  being  duly 
licensed  so  to  do,''  he  shall  forfeit  the  sum  of  20L     By 
sect.  17  it  is  provided  and  enacted  "  that  nothing  in 
this  Act  contained  shall  extend,   or  be  construed  to 
extend,  to  prohibit  any  person  or  persons  from  selling  of 
any  ale  or  beer  in  booths  or  other  places,  at  the  time  and 
place  of  holding  any  lawful  and  accustomed  fair,  in  like 
manner  as  such  person  or  persons  was  or  were  autho- 
rised to  do  before  the  passing  of  this  Act,  by  virtue  of 
any  law  or  statute  in  that  behalf.'' 

The  appellant  claimed  to  be  exempt  from  the  penalty 
given  by  stat.  35  G.  3.  c.  113.  on  the  ground  that 
he  came  within  the  exemption  of  the  11th  section  of 
stat.  6  Cr.  4.  c.  81.,  the  sale  having  taken  place  in  a 
booth  and  at  a  place  within  the  limits  of  public  raoes^ 
OP  where  a  public  race  was  being  held. 

The  justices  were  of  opinion  that  stat.  6  G^.  4.  c  81. 
was  an  excise  Act,  the  11th  section  of  which  did  not 
apply  to  the  offence  in  question,  such  offence  not  being 
against  stat  6  G^.  4.  c.  81.,  but  an  offence  under  a 
separate  and  independent  statute,  viz.,  85  G.  8.  c.  113., 
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wkidi  was  not  an  Excise  Act  but  a  statute  for  police         1866. 
fatfOKS,  as  Bfipesred  from   Rex  v.  Hanson  (a),  Rex         J^^ 
f.  Draki  (i),  and  Buckle,  appt.,  WrighUon^  respt.  (c).         .  ^• 
Further,  that  should  stat.  6  G.  4.  e.  81.  apply  to  the 
offenoeB laid  under  stai  ZhG.  3.  c.  113.^  the  appellant  was 
itOI  within  the  exemption  of  the  11th  section  of  stat. 
6  (?.  4  c  81.  First  Because  a  '^  regatta''  was  not  a  public 
plioe  within    the   meaning   of  that   Act.      Secondly. 
Becanie  the  place  of  sale,  being  on  the  land  or  abutting 
on  the  water  where   the   regatta  was   held,  was   not 
''within  the  limits  of  the  place''  where  the  regatta 
wai  held. 

The  questions  for  the  opinion  of  the  Court  were: — 
Knt  Whether  the  11th  section  of  stat.  6  £r.  4. 
e.  81.  had  any  operation  or  force  except  in  relation 
to  the  oflbices  contained  in  the  statute.  Second. 
Whether  stat.  85  G,  3.  c.  113.  was  nof  indepen- 
tot  of  stat.  6  G.  4.  c.  81.,  and  therefore  whether 
the  exemption  from  penalties  under  it  was  not  con- 
fined, as  stated  in  section  17  of  the  former  Act^  to 
&in  only.  Third.  Whether,  if  stat  35  G.  3.  c.  113. 
VII  controlled  by  the  11th  section  of  stat.  6  G.  4.  c.  81., 
•  "regatta"  could  be  legally  deemed  to  be  a  "public 
nee*' within  the  meaning  of  that  Act;  and  if  so,  Fourth, 
^'^hether,  the  sale  of  beer  having  taken  place  at  a  booth 
in  the  conrt-yard  of  a  dwelling-house  abutting  on  the 
l^ttbonr  of  Hamoaze  where  the  boats  raced,  such  sale 
<^^  be  said  to  have  been  made  at  a  place  within  the 
Jifliiti  of  the  holding  of  the  so  called  race. 

y.  /.  Clark,  for  the  respondent. — First.  There  are 

W  ^B.^A,  619.  (*)  6  Af.  #  6f.  116. 

(c)  bB.i  8.  854. 

^^^  ▼«.  S  B.   &  8. 
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1866.       two  classes  of  statutes  relating  to  the  sale  of  beer^  i 
XiH         passed  for  excise  and  revenue  purposes^  such  as  sta 

Lynh.        ^-  8-  ^'  1*8>  ^^  ^^^c^  «^*-  6  C  4.  c.  81.  is  to  I 
extent  a  continuation^  and  those  passed  for  police 

poses,  such  as  stat.  35  G,  3.  c.  113. :  the  licences  reqi 

by  each  of  these  classes  and  the  penalties  impose 

offences  against  their  provisions  are  different,  as  w( 

their  objects ;  Rex  v.  Drake  (a).  Stat.  85  G.  8.  c.  11 

a  police  act ;  RexY,  Hanson  (b).    And,  this  being  so 

exemption  in  stat.  6  Cr.  4  c.  81.  «.  11.  does  not  dis; 

with  the  necessity  of  a  magistrates'  licence  undei 

former  Act. 

Secondly.  A  public  r^atta  is  not  a  public  race  wi 

stat.  6  G.   4.  c.  81.  «.  11.     Stats.  35  G.  8.   e. 

8,  17.  and  9  G.  4.  c.  81.  s.  36.  are  silent  as  to  r 

The  exemjj^tion  in  sect  11  of  the  latter  was  intende 

apply  to  the  sale  of  beer  within  a  comparatively  s 

area,  where  the  convenience  afforded  to  the  public  w 

counterbalance   the   loss  to  the   revenue :    where 

regatta  or  sea  race  extends  many  miles  along  the  co 

Lopes,  for  the  appellant. — Stat.  6  G.  4.  e.  81.  s, 
has  relation  to  and  controls  the  provisions  of  the  prei 
Act,  35  G.  8.  c.  113.  The  exemption  which  the  i 
recent  Act  gave  to  the  sale  of  beer  at  fairs  and  i 
from  an  excise  licence  was  repealed  by  stat.  25  &  26 
c.  22.  s.  12.,  but  re-enacted  by  stat.  26  &27  Vict  e 
s.  21.  The  term  "  duly  licensed  *'  in  stats.  6  G 
c.  81.  s.  11.  and  26  &  27  Vict.  c.  38.  s.  21.  meai 
person  having  an  excise  licence.  [MeUor  J.  Sect.  1 
stat.  6  G.  4.  c.  81.  enacts  that  no  excise  licence  i 
be  granted  for  the  sale  of  beer  without  the  produc 

(a)  6  M.  4-  8.  116.  (6)  4.  B.  f  A.  619. 
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of  a  oeitifieate  or  authority  firom  the  magistrates  to  keep       1860. 
aa   oomm<m  inn,  ale-house,  or  victualling-house.]     Rex         asb 
'V'.  Hanson  (a)  only  decided  that  the  clause  of  reference,        Ltmn. 
5,  of   stat.   48   G.   3.   c.   148.,  did  not  include 
85  O.  8.  c.  113.,  and  therefore  the  appeal  given 
Ijy  the  earlier  Act  against   convictions  under   it   did 
not  nffij  to  convictions  under  the  later  Act      [ATe^ 
^<0r  J.     A  person  is  not  duly  licensed  unless  he  has 
«K    magistrates'  licence    as  well  as  an  excise    licence. 
person  who  has  an  excise  licence  is  licensed  so 
as  the  Excise  Acts  are  concerned,  hut   he  would 
■lot  be  aUe  to  sell  beer  by  retail  at  any  particular  place 
'^thoat  a  magistrates'  licence  for  that  place.     Black- 
^^cm  J.     The  penalties  are  cumulative  {b).    T.  J.  Clark. 
Stat  26  &  26  Vici.  c.  22.  s.  13.  provides  for  the  granting 
of  occasional  licences  by  the  Commissioners  of  Inland 
Srievenoe  for  a  period  not  exceeding  three  days.  Mellor  J. 
^Plaat  power  affords   an   argument   in   favour  of  the 
s^^apcmdent,  for  no  person  would  take  out  a  three  days 
if  he  could  sell  beer  without  it] 


Blackburn  J,    I  am  of  opinion  that  the  conviction 

alaoald  be  affirmed  on  the  first  ground  taken  by  the 

magistrates.     It  is  therefore  unnecessary  to  express  any 

opinion  on  the  second.     Stat.  35   (?.  8.  c.  113.  s.  1. 

imposes  a  penalty  on  any  person  selling  ale  or  beer  or 

^^  other  exdseable  liquors  by  retail  without   being 

duly  licensed.     But   that  Act,  as   was   stated  in   Rex 

▼•  titmum  (c),  did  not  impose  a  duty  :   it  was  passed  for 

pvpoees  of  police,  and  its  provisions  are  quite  distinct 

W  4 1?.  <f  il  519. 

(*)  See  BuckU,  ^pt,  Wright,  respt ,  b  B,  i  8.  854.    Saunders,  appt., 
^y, Wipt,  OB. 4-8.  791.  (r)  4B.  fA.  519.  521. 

B   2 
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1866.  from  those  of  stat.  48  G.  8.  c.  148.,  which  is  an  Excisi 
"^  Act.  "  If,  therefore,''  Lord  Tenterden  said,  p.  521,  ^'  i 
Ltjhk  person  selk  ale  without  the  magistrates'  licence,  he  sdh 
it  subject  to  the  penalty  of  20/.  provided  by  that  Act* 
Stat.  6*G^.  4.  e.  81.,  which  was  passed  for  imposing 
duties  on  excise  licences  and  amending  the  lawa  oi 
excise  for  granting  such  licences,  does  not  touch  the 
magistrates'  licence.  Sect.  2  subjects  eyery  persoi 
authorized  by  justices  to  keep  a  common  inn,  ale-hous< 
or  victualling-house,  and  who  sells  beer  by  retail,  to  x 
certain  duty.  Sect.  26  imposes  penalties  on  peraoni 
who  do  not  take  out  the  licence  required  by  that  Ad 
which  I  understand  to  be  exciseable  penalties.  Then  sed 
11  in  eflTect  says  that  a  person  "  duly  licensed,*'  that  if 
who  has  a  licence  which  entitles  him  to  sell  beer  by  retail 
may  do  it  in  *^  booths,  tents  or  other  places,  at  the  timt 
and  place,  and  within  the  limits  of  holding  any  lawful  ani 
accustomed  fair,  by  virtue  of  any  law  or  statute  in  tha 
behalf,  or  any  public  races,"  without  incurring  the  penal 
ties  imposed  in  that  Act  But  it  does  not  say  he  may  set 
without  any  licence ;  therefore  a  magistrates'  licence  ws 
still  requisite  for  the  appellant,  even  assuming  him  1 
have  been  within  the  exemption  in  stat  6  &.  4.  c.  87 
8.  11.  The  appellant  had  a  magistrates'  licence  for  sell 
ing  beer,  &c,  in  Plymouth,  but  not  in  Devonport;  ther- 
fore  he  was  within  stat.  35  G,  8.  c.  113.  s,  1. 

Mellor  J.  concurred. 

Conviction  affirmcifl 
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1866. 


Steele  against  The  Mayor,  Aldermen  and  Bur-  Monday, 

/•  xi-       Tj  i_       /•  T  January  20th. 

gesses  of  the  rJorough  of  Liverpool. 

Lands  dausea 
1.  A  notice  to  treat  for  the  purchase  of  land  under  The  Lands   Consoiidatum 

^QMs  Consolidation  Act,  1845,  8  &  9  Vict,  c,  18.  s.  16.,  is  a  contract  Act,  1845. 

^  pQivhase,  whether  given  by  trostees  under  an  Act  of  Parliament  for  8^9  Vict. 

*  public  purpose,  or  by  a  Company  formed  for  a  private  speculation.  c,  18.  s,  18. 

2L  Dedaration  upon  an  award  made  by  a  sole  arbitrator  under  The  Notice  to  treat. 
•I'aiidi  Clausea   Consolidation  Act,  1845,  8  &  9  Vict.  c.  18.,  stated,    Trustees  under 
^hmt  imder  The  Liverpool  ImproTement  Act,  18^,  and  the  Acts  incor-   Local  Improve- 
porsted  therewith,  the  defendants  were  authorized  to  purchase  certain  ment  'Act, 
Bteaniages  and  lands,  and  that  the  plaintiff  was  entitled  to  and  interested  Flea, 
Itt   them  as  lessee  in  possession,  and  the  defendants  gave  him  a  notice 
'wfUiin  the  meaning  ox  The  Lands  Clauses  Consolidation  Act^  1845,  to 
ti«al  for  the  ^tiichue  thereof.    The  Court  refused  leave  to  plead  either 
of  the  following  pleas:  (1.)  That  the  defendants  were  trustees  for  the 
pnUie,  and  that  the  notice  to  treat  was  rescinded  by  them  before  any 
thing  was  done  under  it,  the  plaintiff's  interest  not  being  beneficial  for 
tiie  public  under  the  purposes  of  the  Act    (2.)  An  equitable  plea  to  the 
■ttzne  effect. 

'^■^HE  first  coant  of  the  declaration  stated  that,  by  the 
provisions  of  The  Liverpool  Improvement  Act,  1864, 
And  the  Acts  incorporated   therewith,  the  defendants 
^rcre  authorized  to  purchase  and  take  certain  messuages 
and  lands  situated  &c. ;  and  the  plaintifiT  was  entitled 
^  or   interested    in    them    as    lessee  in    possession 
^liereof  for  the  residue  of  years  expiring  on  the  1st 
^^ly^  1866,  at  a  certain  yearly  rent ;  and  thereupon  the 
defendants  gave  to  the   plaintiff  a  notice  within   the 
meaniog  of  The  Lands  Clauses  Consolidation  Act,  1845, 
that  the  messuages  and  lands,  and  the  interest  of  the 
plaintiff  therein,  were  required  and  intended  to  be  pur- 
chased and  taken  by  the  defendants  under  the  authority 
of  the  Acts,  and  in  that  notice  the  defendants  stated 
«11  such  matters  and  particulars  as  were  required  by 
The  Lands  Clauses  Consolidation  Act,  1845;  and  that 
^"C  defendants  were  willing  to  treat  for  the  purchase 
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1866.        thereof^  and  as  to  the  compensation  to  be  made  to  the 
S„gj^g       plaintiff  for  the  damage  to  be  sustained  by  him  by 

Corporation  of  ^®*^"  ^^  *^®  execution  of  any  of  the  powers  given  by 
LivEBPooL.  the  Acts ;  and  afterwards,  more  than  twenty-one  days 
having  elapsed  after  the  service  of  that  notice,  and  no 
agreement  having  been  come  to  between  the  plaintiff 
and  the  defendants  as  to  the  amount  of  the  compen- 
sation to  be  paid  by  them  to  him  in  respect  of  the 
premises,  and  the  plaintiff  having  at  that  time  a 
greater  interest  in  the  messuages  and  lands  than  as 
tenant  for  a  year  or  from  year  to  year,  and  the  com- 
pensation claimed  by  the  plaintiff  in  respect  of  the 
premises  exceeding  60/.,  and  the  defendants  not  having 
issued  their  warrant  to  the  sheriff  to  summon  a  jury  in 
respect  of  the  messuages  and  lands,  the  plaintiff^  by 
notice  in  writing  under  his  hand,  signified  to  the  defend- 
ants his  desire  to  have  the  amount  of  such  compensation 
settled  by  arbitration,  and  stated  in  such  notice  all  such 
matters  and  particulars  as  were  required  by  The  Lands 
Clauses  Consolidation  Act,  1845,  in  that  behalf.  And 
thereupon,  the  plaintiff  and  the  defendants  not  having 
concurred  in  the  appointment  of  a  single  arbitrator,  the 
plaintiff,  by  writing  under  his  hand,  duly  nominated 
and  appointed  J.  A.  P.  as  an  arbitrator  on  his  part 
to  whom  the  question  of  the  amount  of  such  compen* 
sation  should  be  referred,  and  delivered  such  appoint- 
ment to  J.  A.  P.,  and  gave  notice  thereof  to  the  de- 
fendants, and  duly  caused  to  be  served  upon  them 
a  request  in  writing,  under  his  the  plaintiff's  hand, 
requiring  them  to  appoint  an  arbitrator  on  their  part 
to  whom  the  question  should  be  referred,  and  containing 
all  such  matters  and  particulars  as  were  required  by 
The  Lands  Clauses  Consolidation  Act,  1845,  and  the 
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defendantB  not  having,  within  fourteen  days  after  such        1866. 

reqoeit,  nor  at  all,  appointed  any  arbitrator  on  their       SmhE 

behalf  in  the  premises,  the  plaintiff  having  himself  Qorpo^tion  of 

pfevHwdy  appointed  J.  A.  P.  as  arbitrator^  duly  and    ^^"^^^ou 

in  ponuance  of  the  provisions  of  The  Lands  Clauses 

Cooflolidation  Act,  1845,  appointed  J.  A.  P.  to  act  on 

behalf  of  both  parties  in  the  premises,  and  J.  A.  P. 

theieapon  became  and  was  the  sole  arbitrator  thereon. 

The  ooont  then  averred  that  J.  A.  P.,  having  first  duly 

made  and  snbecribed  such  declaration  as  was  required  by 

TbeLandsClaoses  Consolidation  Act,  1845,duly  proceeded 

to  hear  and  determine  the  question  of  compensation, 

ind  the  time  for  making  his  award  thereon  was  enlarged 

bf  common  consent  of  the  plaintiff  and  the  defendants 

up  to  and  beyond  the  time  of  the  making  of  the  award 

^mttitioned,  and  J.  A.  P.  afterwards  duly  made  his 

*Hid  thereon  in  accordance  with  the  provisions  of 

Xhe  Lands  Clauses  Consolidation  Act,  1845,  and  thereby 

^^lUfded  and  determined  that  the  amount  of  compen- 

^^^Umi  to  be  paid  by  the  defendants  to  the  plaintiff  for 

^e  parchase  by  them  of  his  interest  in  the  messuages 

^'^  lands  required  to  be  taken,  and  for  and  in  respect 

^^    the  loss^  damage  and  injury  sustained  and  to  be 

^'^^^^itauied  by  him  by  reason  of  the  execution  of  the 

ix^tcnded  works,  and  of  the  exercise  by  the  defendants 

^  the  powers  of  the  Acts,  was  the  sum  of  7050/. :  and 

^^t  the  plaintiff  did  all  things  on  his  part  to  be  done, 

^^  all  things  happened  which  were  necessary  in  order 

^  entitle  him  to  be  paid  by  the  defendants  the  sum 

^  706(M1 :  all^mg  that  the  defendants  had  not  paid  the 

tame. 

The  second  count  was  similar  to  the  first,  except 
^  it  stated  that  the  defendants  concurred  in  the 
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1866.       appointment  of  J.  A.  P.  2A  vl  single  arbitrator  within 

g^jjj^jj      the  meaning  of  The  Lands  Clauses  Consolidation  Act, 

^      "'        -  1845,  to  whom  the  question  of  the  amount  of  oom- 

Corporation  of  '  ^ 

Liverpool,    pensation  should  be  referred  ;  and  J.  A.  P.  then  became 
and  was  the  single  arbitrator  thereon. 

On  application  to  a  Judge  at  Chambers,  to  plead 
several  pleas,  it  was  agreed  that  the  matter  should  be 
discussed  on  application  to  the  Court  for  a  rule. 

The  principal  pleas  in  dispute  were  the  third  and 
tenth,  of  which  the  following  is  an  abstract. 

Third.  That  the  defendants  were  trustees  for  the 
public,  and  that  the  notice  to  treat  was  rescinded  by 
them  before  anything  was  done  under  it,  the  taking  of 
the  plaintiff's  interest  not  being  beneficial  for  the  puUie 
under  the  purposes  of  the  Act. 

Tenth.  On  equitable  grounds,  that  the  defendants 
were  trustees  for  the  public,  and  that  notice  to  treat 
was  given  under  a  mistaken  belief  that  it  would  be 
beneficial  to  the  public  to  purchase  the  plaintiff's 
interest ;  that  on  discovery  of  the  mistake,  and  before 
notice  to  treat  had  been  entered  on,  the  defendants 
revoked  the  notice  to  treat ;  and  that  the  plainti7  had 
not  been  in  any  way  prejudiced  by  what  was  done. 

Stat.  27  &  28  Vict.  c.  Ixxii.  "  An  Act  to  authorise 
the  construction  of  new  and  widening  and  altering  of 
existing  streets  and  other  improvements  in  the  borough 
of  Liverpool." 

Sect.  3.  "  The  Lands  Clauses  Consolidation  Act, 
1845,  and  The  Lands  Clauses  Consolidation  Acts 
Amendment  Act,  1860^  shall  be  incorporated  with  and 
form  part  of  this  Act,  except  so  far  as  the  same  may 
l)c  expressly  varied  or  altered  by  this  Act" 

Sect.  6.  ^'  Subject  to  the  provisions  of  this  Act  and 
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the  Acts  incorporated  herewith,  the  Corporation  may        1866. 
enter  upon,  take,  and  use  aU  or  any  of  the  lands  shewn       steklb 
on  the  said  plans  and  described  in  the  said  book  of  refer-  Co-joration  of 
cnce,  and  may  make  the  new  streets,  and  may  widen  the    I^^^^^x"^ 
existing  streets  in  the  course  and  direction  and  to  the 
extent  shewn  upon  the  deposited  plans,  and  according 
to  the  lerels  defined  on  the  deposited  sections.'^ 

C  Crompton  now  moved  for  a  rule  accordingly. — 
\There  Commissicmers  acting  for  the  public  give  a 
Dodoe  to  treat  under  The  Lands  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  18.  s.  18.,  they  may  with- 
draw it;  Reff.   V.    TTie  Commissianers    of  Woods  and 
Fmttt  (a).      l^Blackbum  J.    The    Commissioners  in 
that  case  were  merely  the  mouthpiece  of  the  Crown : 
^  were  not  making  a  contract  for  themselves  any 
'iiore  than  attorneys  acting  for  their  clients  do.     And 
^^  were  some  peculiar  provisions  in  stat.  9  &  10 
^c.  88.  passed  for  empowering  the  Commissioners 
^  ferm  a  royal  park  in  Battersea  Fields,']      Patteson 
•'v  delivering  the  judgment  of  the  Court  in  that  case, 
^^j  p.  778,  "  If  this  was  the  case  of  a  railway  or 
"^cr  private  Company,  no  doubt  the  return  would  be 
^^dent,  because    notice   having  been   given   that 
.  ^  lands  were  required,  and   a  claim  sent  in  accord- 
/^ly^  a  contract  is  entered  into,  and  the  parties  stand 
i^laticm    of   vendor    and   purchaser.'*      Here    the 
^^'poration    of  Liverpool   were    authorized    by    stat. 
^  &  28  Vict,  c  Ixxii.  «.  6.  to  enter  upon,  take   and 
^^  the  lands  shewn  on  the  plans  and  described  in  the 
^^k  of  reference,  and  to  make  the  new  streets  and 
^^den  the  existing  streets  in  the  course  and  direction 

(a)  15  Q.  B.  761. 


1 

* 
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1866.        ^^^  ^  ^^^  extent  shewn  upon  the  deposited  plana; 
"^^j^ —  Mid  are  not  like  a  railway  or  other  private  Company. 
v« .      ^       The  Court  granted  the  rule. 

Corporation  of  ° 

LlVSKPOOK. 

HorcLce  Uoyd  shewed  cause  in  the  first  instance. — 
The  Corporation  of  Liverpool  have  no  special  privil^e 
to  withdraw  their  notice  to  treat.  In  Reg.  v.  The 
Commissioners  of  Woods  and  Forests  (a)  the  Commis- 
sioners were  appointed  under  a  public  Act,  with  power 
on  behalf  of  the  executive  government  to  purchase  land 
for  the  benefit  of  the  public. 

C  Cromptonj  in  support  of  the  rule. — ^The  Corporation 
of  Liverpool  act  under  stat.  27  &  28  Vici.  c.  Ixxii.^  whidi 
is  applicable  to  them  alone. 


CocKBuaN  C.  J.  The  Corporation  of  Liverpool  aie 
not  in  the  same  position  as  the  Commissionem  of 
Woods  and  Forests,  whose  powers  in  the  case  whidi 
has  been  referred  to  were  exercised  under  stat.  9  &  10 
Vict.  c.  38.,  containing  special  provisions.  The  Cor- 
poration here  gave  their  notice  under  sect  18  of  stat. 
8  &  9  Vict  c.  18.,  which  makes  no  distinction  between 
trustees  under  an  Act  of  Parliament  for  carrying  out 
a  public  purpose  and  Companies  formed  under  statutory 
powers  for  a  private  speculation;  and  therefore  thqr 
come  under  the  ordinary  rule  that  a  notice  to  treat  for 
a  purchase  has  the  effect  of  a  contract  for  purchase. 

Blackbubn,  Mellor  and  Lush  JJ.  concurred. 

Rule  discharged. 

(a)  16  g.  B,  761. 
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1866. 


Cobb  against  The  Mid  Wales  Railway        Tuesday, 

^  January  30th. 

Company.  

Lands  Clauses 

A  putf  i^osiieceedfl  in  an  inquisition  held  under  sect  94  of  llie    j^  to4ir 
Ludi CboM  Goosolidfttion  Act,  1845,  S&9Vict.  €.  18.,  is  not  enUUed  ^  J! g  j^'^ 
tocosts against  the  opposite  party.  ^  28  &  94^ 

Costs  of 

nniNDAL  A  TKINSON  Serjt  moved  for  a  rule  •'•««^^- 

diiecting  the  Master^  who  had  refused,  to  tax 
die  daimant  his  costs  of  an  inquiry  under  The  Lands 
Chosei  Consolidation  Act,  1845,  8  &  9  VicL  c.  18. 
«>  91  The  promoters  of  I^  Mid  Wales  Railway 
Csnpay  were  desirous  of  taking,  for  the  purpose  of 
mking  their  railway,  certain  land  oi  the  plaintiff. 
Of  ttifl^  one  portion  of  less  extent  than  half  a  statute 
vn  being  severed  firom  the  rest  by  the  works,  the 
dnmant  required  them,  under  sect  94,  to  make  a 
hiidg^  culvert  or  other  communication  between  the 
Kvoed  portions.  The  promoters  of  the  Company 
Referring  to  purchase  that  portion,  as  they  were  entitled 
to  do  under  that  section,  sent  to  the  claimaut  notice 
accordingly^  and  issued  their  warrant  to  the  sheriff  for 
^nunoniDg  a  jury  to  assess  the  value  of  the  land  and 
^  cost  of  making  the  communication,  who  found  the 
^  of  the  land,  and  that  it  would  be  less  than  the 
^^penae  of  making  the  communication.  [He  relied  on 
^  Ssudk  Eastern  Rathoay  Company  v.  Richardson,  in 
^Hxch.  Ch.  (a),  and  the  observations  of  Coleridge  J. 
^^oUsUme  y.  TheYorlCj  Newcastle  and  Berwick  Railway 

^  Court  granted  a  rule  nisi. 

(«)  15  C.  B.  810.  (*)  15  Q,  B,  404.  415. 
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1866.  ^^  ^^^^^  turned  on  the  following  sections  of  The 

"^^  Lands  Clauses  Consolidation  Act,  1845^  8  &  9  VicL 

^  c.  18.    The  statute,   after  providing  for  the  appoint- 

Railway  mcut  of  arbitrators  to  decide   questions  of  disputed 

Company. 

compensation,  enacts : 

Sect.  34.  ''All  the  costs  of  any  such  arbitration,  and 
incident  thereto,  to  be  settled  by  the  arbitrators,  shall 
be  borne  by  the  promoters  of  the  undertaking,  unless 
the  arbitrators  shall  award  the  same  or  a  less  sum  than 
shaU  have  been  offered  by  the  promoters  of  the  under- 
taking, in  which  case  each  party  shall  bear  his  own 
costs  incident  to  the  arbitration,  and  the  costs  of  the 
arbitration  shall  be  borne  by  the  parties  in  equal  pro- 
portions/' 

Sect.   88.   The  promoters  of    the  undertaking  are 
bound  to  give  to  the  other  party  at  least  ten  days  notice  ^ 
of  their  intention  to  cause  a  jury  to  be  summoned. 

Sect.  43.   The  sheriff  shall  preside  on  the  inquiry^ 
before  a  jury. 

Sect  51.  "  On  every  such  inquiry  before  a  jury,  wh< 
the  verdict  of  the  jury  shall  be  given  for  a  greater  sui 
than  the  sum  previously  offered  by  the  promoters  oi  tl 
undertaking,  all  the  costs  of  such  inquiry  shall  be  boi 
by  the  promoters  of  the  undertaking ;  but  if  the  verdii 
of  the  jury  be  given  for  the  same  or  a  less  sum 
the  sum  previously  offered  by  the  promoters  of 
undertaking,  or  if  the  owner  of  the  lands  ahall  hai 
failed  to  appear  at  the  time  and  place  appointed  for 
inquiry,  having  received  due  notice  thereof,  one  half 
the  costs  of  summoning^  impannelling,  and  retuimi^^>l 
the  jury,  and  of  taking  the  inquiry  and  recording  tt::^^ 
verdict  and  judgment  thereon,  in  case  such  verdict  shi^  ^ 
be  taken,  shall  be  defrayed  by  the  owner  of  the  land 


t 
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and  the  other  half  by  the  promoters  of  the  undertaking,  1866. 

md  each  party  shall  bear  his  own  costs^  other  than  as  "^^ 

afcreaaid,  incident  to  such  inquiry/'  ^^   ^ 

Sect  52  relates  to  the  particulars  of  the  costs^  and  Railway 

Company. 

Sect  53  to  their  payment. 

Sect  68.  "  If  any  party  shall  be  entitled  to  any  com- 

[      penntkm  in  respect  of  any  lands,  or  of  any  interest 

;      iimn,  which  shall  have  been  taken  for  or  injuriously 

i     aftcted  by  the  execution  of  the  works^  &c.,  and  if  the 

eonpensation  claimed  in  such  case  shall  exceed  the  sum 

.  of  6U,  such  party  may  have  the  same  settled  either  by 

ariiitration  or  by  the  verdict  of  a  jury,  as  he  shaU  think 

Itj  kc.'* 

Sect  93.  "  If  any  lands,  not  being  situate  in  a  town 
or  built  upon,  shall  be  so  cut  through  and  divided  by 
tte  works  as  to  leave,  either  on  both  sides  or  on  one 
ode  thereof,  a  less  quantity  of  land  than  half  a  statute 
KT^  and  if  the  owner  of  such  small  parcel  of  land 
n^oire  the  promoters  of  the  undertaking  to  purchase 
ilttsame  along  with  the  other  land  required  for  the 
pQipOKs  of  the  special  Act,  the  promoters  of  the  under- 
Udng  shall  purchase  the  'same  accordingly,  unless  the 
f  ovoer  thereof  have  other  land  adjoining  to  that  so  left, 
^  which  the  same  can  be  thrown,  so  as  to  be  con- 
VQuently  occupied  therewith ;  and  if  such  owner  have 
^J  other  land  so  adjoining,  the  promoters  of  the 
^undertaking  shall,  if  so  required  by  the  owner,  at  their 
ovn  expense,  throw  the  piece  of  land  so  left  into  such 
'^^obing  land,  by  removing  the  fences  and  levelling 
Elites  thereof,  and  by  soiling  the  same  in  a  sufficient 
mdwwkmanlike  manner.'' 

Sect  94  "  If  any  such  land  shall  be  so  cut  through 
^  divided  as  to  leave  on  either  side  of  the  works  a 
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1866.       piece  of  land  of  less  extent  than  half  a  statute  acre, 

Cobb        ®^  ^®*®  value  than  the  expense  of  making  a  biiA| 

.,    ^  culTert.  or  such  other  communication  between  the  la 

Mid  Walks  ' 

Railway      go  divided  as  the  promoters  of  the  undertaking  a 

Company. 

under  the  provisions  of  this  or  the  special  Act,  oit  a 
Act  incorporated  therewith,  compellable  to  make,  ai 
if  the  owner  of  such  lands  have  not  other  lands  adjmi 
ing  such  piece  of  land^  and  require  the  promotefs  ( 
the  undertaking  to  make  such  communication,  then  tt 
promoters  of  the  undertaking  may  require  such  owm 
to  sell  to  them  such  piece  of  land,  and  any  dispute  i 
to  the  value  of  such  piece  of  land,  or  as  to  what  woi£ 
be  the  expense  of  making  such  communication,  shi 
be  ascertained  as  herein  provided  for  cases  of  dispafa 
compensation ;  and  on  the  occasion  of  ascertaining  H 
value  of  the  land  required  to  be  taken  for  the  purpoi 
of  the  works,  the  jury  or  the  arbitrators,  as  the  ca 
may  be,  shall,  if  required  by  either  party,  ascertain  1 
their  verdict  or  award  the  value  of  any  such  sever 
piece  of  land,  and  also  what  would  be  the  expense 
making  such  communication.^' 

Karslahe  and  Littler  shewed  cause  in  the  first  instan< 
— The  clauses  of  this  statute,  from  sects.  16  to  68,  t 
under  one  general  heading,  **  with  respect  to  the  pi 
chase  and  taking  of  lands  otherwise  than  by  agreement 
and  form  a  sort  of  code  applicable  to  every  case  of  d 
puted  compensation :  per  Coleridge  J.,  in  Hailstone 
Tlie  York,  Neiocastle  and  Bencick  Railway  Company  (a 
the  provisions  of  which  as  to  costs  cannot  affect  sec 
93  and  94,  as  they  come  under  a  different  headii 
\B1ackbum  J.     My  difficulty  is  this;    the  other  si 

(a)  15  Q.  B.  401  415. 
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99J  that  in  erery  case  under  those  sections  the  Company 
nrast  pay  the  costs  whether  the  hindowner  is  in  the 
x-i^t  or  not  Yon  on  the  other  hand  say  that  however 
"vrang  the  proceedings  of  the  Company  they  cannot  be 
odkd  on  to  pay  any.  MeUar  J.  Conld  the  Company 
potect  themselyes  by  making  an  offer  ?]  No.  Under 
fleet  94  an  owner  is  not,  except  on  a  certain  contingency, 
Inmid  to  sell  his  land  at  all.  Carrigal  v.  The  London 
mlBXaehoaU  RaQway  Company  (a)  shews  that  although 
a  daimant  be  entitled  to  compensation,  he  is  not  to 
coiti,  unless  expressly  given  by  the  statute.  In  Reg. 
^.Bbam  (ft)  Coleridge  J.  says,  p.  976,  "  No  doubt  sect. 
H  if  conatmed  literally,  would  make  the  Company 
)if  an  the  costs,  whenever  a  larger  sum  than  they  have 
<^ftred  has  been  awarded.  But  we  cannot  adopt  so 
<Wct  a  amstmction;  for  that  would  not  exclude  even 
^  case  of  a  claim  made  mal&  fide.  It  clearly  was 
^tended  to  give  the  landowner  costs  only  where  his 
was  wen  finmded:  and  I  think  that  any  claim 
r,  if  its  nature  permits,  be  fairly  separated  into  that 
^liichis  well  founded,  and  that  which  is  not,  as  has  been 
doxie  here.*'  [They  also  cited  Be  Hayvoard  and  The 
'^^^etropoHian  Railway  Company  (c).] 


1866. 
Cobb 

V. 

Mid  Wales 

Railway 

Company. 


^[hdal  Atkinson  Serjt.,  in  support  of  the  rule.  — {^Black" 

Ti  J.  referred  to  The  South  Eastern  Railway  Company 

*->   Bkkardson  {d),  in  the  Exchequer  Chamber,  where  it 

^^hdd  that  the  provisions  of  sect.  51  as  to  costs  might 

lead  |s  incorporated  with  sect.  68.]     The  Company 

^^E^t  have  made  an  offer  here.    As  they  take  land  for 

^^iQroim  purposes  and  their  own  profit,  the  spirit  of 


(a)  5  Man.  f  G,  219. 
(f)  4  A  #  A  787. 


(*)  17  Q.  B,  969. 
(rf)  15  C.  B,  810. 
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1866.       ^^®  -Ac^  requires  that  they  should  pay  costs  if  defeat 
^^        on  the  question  of  its  value.     In  Hodges  on  RaUwax 

Mid  Wal»  P*  ^'^^*  ^^^^  (')'  ^^^  ^^'*    '  *^®  making  of  these  accoi 
Railway       modation  works  is  a  matter  totally  distinct  and  unco 

Company,  ^  " 

uected  with  assessing  the  value  of  the  land ;"  citL 
per  Lord  Cottenliam  C,  in  Sherratt  v.  The  Nn 
Staffordshire  Railway  Company  (a). 

CocKBUBN  C.  J.     It  is  not  without  much  doubt  e 
hesitation  that  I  give  judgment  that  this  rule  must 
discharged. 

Sect.  94  of  The  Lands  Clauses  Consolidation  M 
1845,  8  &  9  Vict.  c.  18.,  undoubtedly  does  oontaia 
provision  that  an  inquiry  under  that  section  shalL 
conducted  in  the  same  manner  and  with  the  same 
as  in  cases  of  disputed  compensation,  in  which 
unless  the  promoters  of  the  Company  have  mad^n 
sufficient  offer,  the  landowner  obtains  his  costs.     9 
there  has  been  no  offer,  and  the  Company  are  found, 
the  result  of  the  inquiry,  entitled  to  take  this  land,  m 
as  they  must  make  compensation  to  the  extent  of 
value  it  would  follow,  if  we  can    apply  all  the    % 
visions  in  the  previous  sections  to  the  case,  they 
bound  to  pay  costs.     But  when  I  come  to  look  no 
closely  at  sect.  94  and  its  application,  the  only  conclus 
appears  to  me  to  be  that  this  is  casus  omissus  in 
statute,  and  whoever  framed  it  had  not  this  case  pres 
to  his  mind. 

An  inquiry  under  sect.  94  involves  two  rxu 
branches.  First,  whether  the  expense  of  a  pro/ 
communication  between  the  severed  portions  of  t 
l»nd  is  greater  than   the  value  of  one  of  them,  for 

(a)  5  Railway  Cases,  ICA  178. 
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the  section  provides  that  the  Company  shall  have 

option  to  take  that  portion ;  and  Second^  aa  soon  as 
that  is  established  and  the  value  of  the  land  declared 
to  be  less  than  the  expense  of  making  the  communi- 
€»tiQn  we  enter  on  the  other  branchy  the  question 
1>eooroes  one  of  compensation  simply,  and  one  would 
•appose  the  provisions  of  the  previous  sections  as  to 
oompeusation  would  attach.  Here  the  jury  have  deter* 
mined  that  the  value  of  the  land  is  less  than  the  expense 
of  making  the  communication,  therefore  the  subse- 
qaent  question  of  compensation  arises ;  but  suppose  this 
Terrenei,  and  that  they  had  found  the  value  of  the  land 
S'^eater  than  the  expense  of  the  communication,  then 
the  question  of  compensation  would  not  arise  at  all, 
and  therefore  no  costs  could  be  given ;  for  an  offer  in 
such  a  case  would  be  nugatory,  seeing  that  the  Com- 
pany would  not  be  entitled  to  take  the  land,  and  the 
qiicstion  of  compensation  not  having  arisen  no  question 
of  costs  could  arise.  It  would  have  been  better  if  the 
Tx^lialature  had  provided  in  sect  94  when  costs  should 

given  and  when  not.  They  have  not  done  so.  The 
tlject  has  escaped  their  attention,  and  it  is  not  for  us 

supply  it  by  judicial  decision. 


1866. 

Cobb 

V. 

Mid  Walks 

Bailway 

Companjr. 


Blackburn  J.    I  have  come  to  the  same  conclusion, 

^Hd,  like  my  Lord,  with  considerable  doubt.    We  must 

^H^Qflider  this  a  casus  omissus  in  which  the  Legislature 

'^as  not  provided  for  costs  at  alL  It  is  almost  unneces- 

•^  to  observe  that  costs  are  not  to  be  given  in  such 

pvt)ceeding8  as  this  unless  the  Legislature  has  so  enacted. 

Sect  94,  which    comes  under    the  heading    ''With 

^^^^^ect  to  small  portions  of  intersected  land,^'  relates  to 

^^^  where  the  promoters  of  the  Company  may  com- 


▼OL.  VII. 
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1866.       pnlsorily  purchase^  but  their  right  to  do  ao  depends 

Cobb        on  whether  the   expense  of  making  a  commnnication 

Hid  Wiles    l^^tween  the  intersected  portions  exceeds  the  real  Talae 

^^^y      of  the  portion  sought  to  be  taken.    Where  the  paitiea 

agree    that    the  expense    exceeds  the    valoe  of    the  ^ 
land  the   Company  may  well    make  an    offer,    an^^ 
the  result  of  the  inquiry  as  to  value  will 
the  right  to  costs.    But  where  the  other  party 
the  value  of  the  communication  no  offer  can  be 
which  will  supersede  the  necessity  of  an  inquiry, 
matter  how  much  that  offer  is  the  claimant  is  not  boo 
to  sell  unless  the  expense  of  a  communication  is  grea' 
than  the  real  value  of  the  land.     Consequently 
question  here  is^  what  is  the  relative  value  of  the 
and  of  the  expense  of  making  a  communication  ?  IC^ 
sect.  94  says^  "  Any  dispute  as  to  the  value  of 
piece  of  land^  or  as  to  what  would  be  the  expen 
making  such  communication,  shall  be  ascertained 
herein  provided  for  cases  of  disputed  oompenaatio'' 
Under  those  provisions  the  parties  may  go  either  to 
tration  or  to  a  jury  trial.     But  there  are  two  provisi< 
in  the  Act  as  to  costs.     Sect.  84  provides  for  the 
of  arbitration,  and  sect  51  for  those  of  inquiries  bef) 
a  jury,  and  in  both  the  costs  depend  on  whether  tE 
award  or  verdict  is  for  a  greater  or  a  less  sum  tib 
that  offered;  in  each  case  the  provision  makes  the 
depend  on  the  result.     Then  under  sect   68,  wheraT^^ 
lands  have  been  injuriously  affected  by  the  works  o(ft.< 
the  Company,  and  an  obligation  on  the  promoters 
the  undertaking  to  make  an  offer  does  not  exist,  still  1^ 
they  can  make  one  which  will  finally  determine  who 
is  right ;  and  therefore  it  has  been  held  that  sect.  61 
is  incorporated   in   sect.   68,  as  the  costs  depend  on 
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an  offer  made^  though  the  Legislature  do  not  require        1866. 
it    That  is  a  little  straining  of  the  words,  but  it  is  in         Cobb 
accordance  with  the  intention  of  the  Legislature.    As    Mid  Walm 
to  jMDceedings    under    sect.    94,  however,  where  no      Com^y. 
offer  that  the  Company  could  make  would  affect  the 
question  of  costs,  I  feel  great  difficulty.     I  do  not  see 
tliat  the  L^^lature  intended  to  incorporate  the  pre- 
▼ions  clauses  as  to  costs,  and  there  is  no'  express  pro- 
▼iaion  about  them ;  and  we  therefore  come  to  the  con- 
doaion  that  each  party  ought  to  pay  his  own.     I  can 
see  cases  where  it  would  be  very  hard  that  a  landowner 
should  be  obliged  to  pay  costs  although  he  is  in  the 
riglit.     On  the  other  hand  it  would  be  hard  on  a  Com- 
pany when  they  are  right,  as  they  are  here,  that  they 
ahould  pay  costs.    I  think  the  probable  reason  for  this 
atate  of  things  is  that  the  person  who  drew  this  Act 
ow-erlooked  it.    But  whether  that  be  so,  or  the  Legis- 
^^ure  meant  not  to  give  costs,  it  is  enough  to  say  they 
not  provided  for  them. 


^fELLoa  J.    I  am  of  the  same  opinion.    It  is  ex- 
^^^'^mdy  difficult  to  expound  the  words  of  sect.  94,  so  as 
incorporate  not  only  the  machinery  in  the  previous 
dons  for  ascertaining  the  expense  of  making  a  com- 
on  the  one  hand  and  the  value  of  the  land 
the  other,  and  also  to  incorporate  the  result  of  a 
^^drion  by  an  arbitration,  or  of  a  jury  trial,  according 
^o  those  sections.     It  is  clear  that  in  cases  under  the 
pwacnt  section  no  offer  which  could  be  made  by  the 
Company  would  protect  them  from  costs,  and  therefore 
pcarhaps  the  section  was  intentionally  drawn  as  it  is  to 
Vcvent  the  sections  which  give  costs  applying  to  such 
^*^  The  inquiry  here  is  wholly  unlike  the  question 
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aa  to  the  value  of  land  taken  or  injurionsly  affecte 

a  railway  Company  in  making  their  railway*  The  pre 

question  may  not  have  arisen  for  years  after  the  rail 

opened,  or  perhaps  until  new  owners  came  into 

session.    When  a  railway  Company  take  land  thej 

bound  to  make  compensation  for  any  injury  don< 

them;  and  therefore  the  Legislature  when  framing  i 

68,  which  relates  only  to  compensation  for  injury  to  1 

by  the  very  form  of  expression  used  and  machinery 

ployed,  seem  to  have  intended  that  questions  of  disp 

compensation  under  that  section  should  be  determi 

in  the  same  way  as  under  the  previous  sections. 

under  the  present  section  it  is  very  different. 

Company  may  have  paid  a  large  sum  already  as  c 

pensation,  and  it  would  be  hard  on  them  if  they  8h< 

years  afterwards  be  called  on  by  a  new  owner  to 

more.    I  agree  with  my  brother  Blackburn  there  : 

be  cases  of  great  hardship  on  both  sides.  It  is  difS 

to  say  on  which  side  the  chief  mischief  will  fidl, 

when  we  are  called  on  to  incorporate  the  sections 

viding  for  costs  with  sect.  94  we  must  see  what 

sequences  will  follow.     I  see  no  intention  to  give  ( 

in  such  a  case  as  this. 

Rule  dischar 


f 
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1866. 


The  QusEN,  on  the  prosecution  of  the  Melton  Wednesday, 
HowERAY  District  Highway  Board,   against    ''^"'^ 
The  Inhabitants  of  Ashby  Folvillb.  n^kX^' 

rates. 
Parish, 

1-  kpmaipdon  thftt  a  pariflh  ahaU  repair  the  highways  in  another   Cf^nsid^ation. 
~lah  If  tMid  onlees  fbunoed  on  a  soffiaent  congideration  coeval  with 

cUigadon. 
2»  QmhU,  it  18  not  good  eren  then. 

9L  On  an  indietment  against  the  parish  of  ^.  for  not  repairing  a 

^■Ciftvay,  the  defendants  ^eaded  that  the  parish  of  ^.  were  bound  to 

.^  so  fimn  time  immemorial  in  consideration  of  receiving  certain  rates 

■Bd  disigeB  on  certain  lands  in  the  parish  of  A,  adjacent  to  the  highway : 

^•Id,  that  this  consideration  was  inadequate : 

(I.)  BecAose  the  right  to  levy  rates  is  the  creation  of  statutoiy 
Itgiiriation,  and  the  rates  can  be  taken  only  by  those  to  whom 
the  statntoKT  power  is  given. 
(2.)  Becaoae  the  consideration  was  not  coeval  with  the  obligation, 
seeing  Uiat  the  right  to  levv  highway  rates  arose  from  statutes 
passed  since  the  time  of  legal  memory. 

y^Tthe  Quarter  Sessions  for  Leicestershire  the  defen- 
dants were  indicted  for  not  repairing  a  certain 
^Ofinmon  and  ancient  highway  leading  from  Gaddesby  to 

Plea.    As  to  a  portion  of  the  highway.    That  the 

^^^^laKtants  of  the  parish  of  Gaddesby,  from  time  whereof 

*Hc  memory  of  man  is  not  to  the  contrary,  and  by 

^^uou  and  in  consideration  of  levying  and  receiving 

&om  time  to  time  certain  rates  and  charges  on  and  in 

'^CBpect  of  certain  lands  in  the  parish  of  Ashby  Folville 

^acent  to  the  highway^  have  repaired  and  amended 

ud  ought  to  repair  and  amend  that  part  of  the  highway 

^ben  and  so  often  as  there  should  be  occasion^  as  the 
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1866.       inbabitants  of  the  parish  of  Oaddesby  hitherto  were 
TheQuxor     ^^^  accustomed  and  still  of  right  ought  to  do. 
Inhabrtante  of       Replication.    That  the  agreement  in  the  plea  dm 
FowttB     ^^o^®d  ^^  d^y  P^t  *°   ^^^  ^  *^^  determined  '\jc0'  ^ 
notice. 

Demurrer,  and  joinder. 

The  Court  of  Quarter  Sessions  haying  given  ji 
ment  for  the  defendants^  the  present  writ  of  error 
brought. 

The  case  was  argued  in  Easter  Term,  1865,  AprS  29, 
before  Cockburn  C.  J.  and  Shee  J. 


SiUs  {Inglesant  with  him),  for  the  prosecution. — Kist. 
The  plea  is  bad.  The  defendants  are  bound  by  law  to 
repair  the  highways  in  their  parish,  and  cannot  shift  oflF 
that  obligation  to  another  parish  by  a  mere  agreement 
between  the  parishes.  In  2  IVms.  Saund.,  159  h.,  note  10, 
to  Rex  V.  Stouffhtariy  6th  ed.,  *'  If  an  indictment  be  against 
a  parish  for  not  repairing  a  highway,  as  it  is  an  incontro- 
▼ertible  rule,  that  by  the  general  law  of  the  land  the  parish 
at  large  is  primd  facie  bound  to  repair  all  highways 
lying  within  it,  unless  by  prescription,  or  otherwise^  they 
can  throw  the  burden  on  particular  persons;  it  is  quite 
settled,  that  the  parish  cannot  do  so  upon  the  general 
issue  of  not  guilty,  but  they  must  set  forth  their  dis- 
charge in  a  special  plea.  This  obligation  on  the  parish 
to  repair  is  so  much  a  matter  of  general  right*  that  if 
particular  persons  were  made  chargeable  to  repair  a 
highway  by  statute,  and  afterwards  become  insolyen^ 
the  justices  of  the  peace  may  put  that  charge  upon  the 
rest  of  the  inhabitants.  So  no  eyreemeni  with  any 
person  can  take  off  this  charge  which  the  law  lays 
upon  the  parish,''  for  which  he  cites  1  Ventr.  90.  **  There- 
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tore  an  indictment  against  an  individual}  or  a  corpora-       186G. 

tion*  for  not  repairing  a  highway  which^  hy  virtue  of  a    xhe  Queeh 

cer4am  agreement^  they  are  bound  to  do,  is  bad/'  citing  »  ,  w^tsof 

JJ«  T.  The  Mayor  Src.  of  Liverpool,  8  East  86.     And     ^^^"^^ 

p.  159,  note  (#).  '*  So,  although  a  statute  enacts  that  the 

paring  of  a  particular  street  shall  be  under  the  care 

af  Commissioners^  and  provides  a  fund  for  that  purpose, 

uid  another  statute  passed  for  paving  the  streets  of  the 

pariah  contains  a  clause  that  it  shall  not  extend  to  the 

jMirticQlar  street,  yet  the  inhabitants  of  the  parish  are 

ikaft  aempted  from  their  common  law  liability  to  keep 

that  street  in  repair.     The  parish  ought,  in  the  first 

iK^flitance,  to  see  that  the  street  is  properly  paved,  and 

t  remedy  over  against  the  Commissioners,''  citing 

T.  The  Inhabitants  of  St.  George^  Hanover  Square, 

*  Citmp.  222.    [Cochbum  C.  J.    Rex  v.  The  Inhabitants 

^-^cdeffiM  (a)  seems  an  authority  against  you.]  There 

^^  persona  held  liable  were  the  inhabitants  of  a  district 

^thin  the  parish.  In  Rex  v.  The  Inhabitants  of  St.  GileSy 

^^''Andye  (ft),  the  judgment  goes  beyond  the  marginal 

*^^,  for  Lord  EUenborough  says,  p.  265,  *'  The  principle 

^  l^ir  I  take  to  be  clear,  that  the  inhabitants  of  a  parish 

**^  liable  of  common  right  to  repair  the  highways  lying 

^•^thin  it,  unless  they  can  shew  that  this  burden  is  cast 

^pon  some  other  persons,  under  an  obligation  equally 

durable  with  that  which  would  have  bound  the  parish, 

^liich  obligation  must  arise  in  respect  of  some  consider- 

^^n  of  a  nature  as  durable  as  the  burden  cast  upon 

Is&iem."    And  the  language  of  this  Court  in  Dawson, 

«ppt,  The    Surveyor    of  Highways  for    WiUoughby, 

i^cqpt  (c),  is  to  the  same  effect. 

^erewether,  for  the  defendants. — The  case  just  cited 

(«)  \B.iA.  a48.  (A)  5  A/.  #  5.  260. 

(c)  5  S.  #  5.  920.  92(5. 
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1866.       expressly  shews  that  the  -duty  of  repairing  highways 

The  QvmzsT  *  P*™^  ^^7  '^  ^^  Others  than  the  parish.   [Cocifti 

^  ,  ,7-  C.  J.    That  is  only  an  obiter  dictum  in  the  judgmen 

Inhabitants  of    „  -,, 

AsHBT        Bex  T.   T7ie  Inhabitants  of  Ecclesfield  {a).  Rex  y. 

Inhabitants  of  Machynlleth  {b),  and  7?dy.  t.  Z*e 


tfii/!t  of  Eastmgton  (c)  are  to  the  same  effect  In 
The  Inhabitants  of  St,  Giles  Cambridge  {d)  no  considi 
tion  for  taking  the  burden  off  the  parish  was  aU< 
here  there  is.  [Cockbum  C.  J.  How  can  the  coi 
here  have  been  co-extensive  with  the  burden? 
burden  is  alleged  to  be  by  prescription,  and  highi 
rates  have  been  established  within  legal  memory.} 
mode  of  levying  rates  was,  but  the  liability  of 
inter  se  to  contribute  to  them  was  from  all  time.  [C< 
bum  C.  J.    There  are  cases  where  it  has  been  held 
the  burden  to  repair  its  highways  may  be  cast  oi 
particular  portion  of  a  parish^  but  no  decision  has  gi^   i^n 
so  far  as  the  present  case,  where  it  is  sought  to  b 

transferred  to  another  parish.]     It  may  be  conce<i^Be< 
that  there  is  no  case  directly  in  point.     [Cockbum  C.  ^ 

The  replication  assumes  that  instead  of  this  being 
binding  consideration  it  was  a  mere  agreement  whii 
could  be  put  an  end  to  at  any  time  by  the  will  of 
parties.]     Yes.    And  that  is  no  answer  to  a  plea  settin^^ 
up  a  prescription,  which  remains  untraversed. 

Silk,  in  reply. — The  plea  sets  up  a  custom,  not 
prescription,  the  distinction  between  which  is  pointed  ou 
in  the  judgment  of  the  Court  in  Rex  v.  The  Inhabitants 
of  Ecclesfield  (a),  p.  357.      The  parish  of  Ashby  FoMllt 
should  levy  the  rates  and  hand  them  over  to  Gaddesby. 

Cur.  adv,  vult. 

{n)  \B,^A.  a48.  (h)  IB.^C,  166. 

(r)  5  A,  4'  E.  765.  (d)  5  Jlf.  ^  -S.  260. 
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TTlie  judgment  of  the  Court  was  now  delivered  by  1866. 

The  QUKEH 

CocKBUKN  C.  J.     This  was  a  case  arising  on  an  inhabitants  of 
against  the  defendants^  the  parish  of  Ashby      FoLvnlB. 
J^€pbriU€^  for  non  repair  of  a  highway.     The  defendants 
pleaded  that,  as  to  a  portion  of  the  highway  in  question^ 
other  parish^  namely  the  parish  of  Gaddesby^  had 
>m  time  immemorial,  **  by  reason  and  in  consideration 
levying  and  receiving  from  time  to  time  certain  rates 
d  charges  on  and  in  respect  of  certain  lands  in  the 
pfltrish  of  Ashby,  adjacent  to  the  highway,  have  repaired 
a.od  amended  and  ought  to  repair  and  amend  that  part 
of  the  highway.''    To  this  plea  there  was  a  replication 
Hiat  the  agreement  in  the  plea  was  duly  put  an  end  to 
and  determined   by  notice.     To  this  replication  there  •   . 

w^ms  a  demurrer ;  and,  judgment  having  been  given 
^I^creon  for  the  defendants  by  the  Court  of  Quarter 
^^•rions,  error  was  brought  to  this  Court. 

^e  case  was  argued  before  my  brother  Shee  and 
^  J^elf,  and  after  argument  we  took  time  to  consider,  in 
*^er  to  look  into  the  cases,  with  a  view  of  satisfying 
^^^^^elves   whether  there  was  any  sufficient  authority 
'  holding  that  a  parish  could  be  liable  by  prescription 
i^pidr  a  highway  situate  in  another  parish. 
The  only  positive  authority  for  the  affirmative  that  we 
*^^ve  been  able  to  discover  is  to  be  found  in  a  case  of  Rex  v. 
-^^e  Parish  of  RagUy  (a),  in  the  course  of  which  the  fol- 
lowing passage  occurs,  apparently  as  having  fallen  from 
Hob  C.  J.     "  Parish  of  common  right  ought  to  repair 
their  highways;  but  by  prescription  one  parish  may  be 
V>imd  to  repair  the  way  in  another  parish.''    The  case 

W  12iY(Hf.  409.  See  Reg,y.  The  Inhahitanti  of  Dtnlon,  18  Q.  B,  761. 
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1866.  is,  however,  so  loosely  reported  that  it  is  difficult  to 
The  QuEM  ^6  to  ^h&t  point  in  the  case  this  dictum  can  haye 
Inhabitanteof  ^^  reference.  No  question  arose  as  to  the  liability  of 
AsHBT  1^  foreign  parish  to  repair.  The  case  was  one  on  error 
from  a  judgment  on  an  indictment  at  the  Quarter 
Sessions,  for  non  repair  of  a  highway  **  between  A»  and 
B.,  in  the  parish  of  Ragley^  the  exceptions  being  that 
it  did  not  appear  in  what  parish  the  way  was,  as  B. 
alone  might  be  in  the  parish  of  Raff  ley;  secondly » that 
the  judgment  was  "  extrahatur  et  levetur,''  instead  of 
**  levetur  et  extrahatur/'  On  this  latter  exception 
the  judgment  was  rerersed.  The  dictum  in  question, 
therefore,  if  it  ever  fell  from  the  Chief  Justice^  which 
looking  to  the  looseness  of  the  report  may  be  thought 
doubtful,  was  altogether  unnecessary  to  the  dedaion  of 
the  case.  We  do  not  think  that  this  is  an  authority, 
(nor  have  we  succeeded  in  finding  any  other),  which, 
as  it  seems  to  us^  would  justify  us  in  holding  that  such 
a  liability  can  exist.  In  Rex  v.  The  InhabitanU  of 
JScclesfield  {a)  it  was  held  that  where  there  are  several 
townships  in  one  parish,  a  particular  township  may  by 
immemorial  usage  be  liable  to  repair  its  own  roads  as 
distinct  from  the  parish  at  large.  But  this  is  obviously 
a  very  difierent  thing  from  holding  that  a  parish  can 
be  bound  by  prescription  to  repair  roads  not  within  its 
own  ambit.  In  Rex  v.  The  Inhabitants  of  St.  Giles, 
Cambridffe  (ft),  it  was  not  necessary  to  decide  the  point, 
as  it  was  there  held  that,  at  all  events^  such  a  liability 
could  not  exist  except  on  good  and  sufficient  considera- 
tion, and  in  that  case  no  consideration  appeared.  Now, 
it  being  the  general  law  that  each  parish  shall  maintain 
its  own  highways,  except  where  by  reason  of  tenure 

(a)  IB.fA.  348.  361.  (6)  b  M.  ^  8.  260. 
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aome  particidar  individQal  is  bound  to  repair;  and  as        1866. 
it  is  certainly  more  consistent  with  general  convenience    The  Qu»m 
that  each  parish  shall  maintain  its  own  roads  than  that  inhabitants  of 
the  repair  of  the  highways  in  one  parish  shall  be  done      p'^"'*"!, 
by  the  inhabitants  of  another;  more  especially  as  the 
nuichinery  established  by  statute  for  insuring  the  repair 
o£   parish  highways  and  finding  funds  for  that  purpose 
w^crald  not  be  appUcaUe  to  repairs  to  be  done  by  a 
foondgn  parish;  we  are  strongly  disposed  to  think  that, 
t>^    fbe  absence  of  a  direct  decision  on  the  pointy  we 
*ib«3Qld  not  be  warranted  in  holding  that  such  a  liability 

exist  in  point  of  law. 

TJfcuk  fiurther  consideration,  however,  we  think  it 

to  decide  the  case  on  this  ground.    The 

of  Bex  V.  IVie  hUuJritanU  of  St.  Giles,  Cambridge, 

\j  referred  to,  clearly  establishes  that  a  prescriptive 

"^^I^iUty  could  not  arise  except  on  suflScient  considera- 

^^^;  and  it  appears  to  us  that  the  consideration  set 

^^^tli  in  the  defendants'  plea  is  altogether  insufficient  to 

^^^Pport  the  allq;ed  liabiUty  of  the  parish  of  Gaddesby. 

consideration   is  stated  to  be  the    levying   and 

Lving  by  the  latter  parish  of  the  rates  and  charges 

nod  in  respect  of  the  lands  in  the  parish  of  A8}d)y 

adjacent  to  the  said  highway.    But  it  is  obvious 

^^^^t  no  such  right  can  in  law  exist.    The  right  to  levy 

is  the  creature  of  statutory  legislation.    The  rates 

be  levied  and  taken  only  by  those  to  whom  the 

*atBtey  power  is  given.    If  the  occupiers  of  this  dis- 

^nct  were  to  refuse  to  pay  the  rates  it  is  plain  that  the 

P^nk  of  Gaddesby  would  have  no  power  to  compel 

P^yi&eiiL    Neither  would  the  parish  oi  Ashby  FolvtUe 

^  Warranted  in  levying  the  rates  with  a  view  to  handing 

^^'^i  over  to  Gaddesby,  inasmuch  as  the  former  parish 
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1866.       would  only  be  justified  iu  making  and  levying  highway 

The  QuBEH     i*<^te8  in  respect  of  such  highways  as  it  was  bound  to 

inhabitantaof  ^P*"*'    ^®  ^^  ^^  Opinion,  therefore,  that  the  alleged 

AsHBT       consideration  is  illusory  and  bad,  and  that  the  liability 
of  Gaddesby  consequently  fails. 

Independently,  however,  of  the  objection  arising  on 
the  insufficiency  of  the  consideration,  the  nature  of  the 
consideration  stated  is  of  itself  fatal  to  the  case  of  the 
defendants.  It  is  clear  that  if  a  parish  can  be  liable  to 
repair  the  roads  in  another  parish,  such  liability  mutt 
date  beyond  the  time  of  legal  memory.  But  the  con- 
sideration must  have  been  coeval  with  the  liability,  and 
must,  therefore,  also  have  existed  from  time  immemoriaL 
Here,  however,  the  consideration  being  the  right  to  levy 
rates  and  charges,  inasmuch  as  the  levying  of  highway 
rates  arises  from  statutes  passed  long  since  the  time  of 
legal  memory,  it  follows  that  the  repair  of  this  particular 
highway  by  the  parish  of  Gaddesby  must  have  been 
posterior  to  that  time.  And  this  again  is  &tal  to  the 
liability  of  Gaddesby  as  relied  on  by  the  defendants. 

The  proper  conclusion  we  think  is,  that  the  repair 
of  this  highway  by  the  parish  of  Gaddesby  resulted 
from  some  arrangement  come  to  between  these  parishes 
from  considerations  of  mutual  convenience,  and  which 
therefore  could  at  any  time  be  put  an  end  to  by  either; 
and  it  appears  by  the  record  that  notice  was  given  to 
put  an  end  to  it  on  the  part  of  Gaddesby, 

We  are  therefore  of  opinion  that  the  plea  is  on  the 
face  of  it  bad,  and  that  on  the  demurrer  to  the  repli^ 
cation  there  should  have  been  judgment  for  the  Crown* 
The  judgment  of  the  Quarter  Sessions  must  therefore 
be  reversed. 

Judgment  reversed. 


XXIX.  VICTORIA. 


285 

1866. 


The  Queen  against  Heath  and  others.         jj^^^^th 

. .  1-  Hie  oeeopier  of  certam  land  in  a  hamlet  maintaining  its  own  n^S^lviet' 
'^S&^ji;  iHiicn  was  part  of  a  township  maintaining  its  own  poor,  which  ^  ^ 
^^1^  prtoif  a  parish,  was  liable  ratione  tennise  to  repair  a  highway  within   07  ^'  28  VicL 
^^    sibH  ^id  in  consideration  thereof  was  exempt  from  the  repair  ^  ini 

DT  other  roads  within  it     The  whole  township  was.  with  others,    rvv**,  *  /^ 
■'  into  a  highway  district  nnder  stats.  25  &  26  Vict  e,  61.  and  ^Z,irtf.'n^ 
I  Vkt.  e,  101.,  the  Quarter  Sessions  directing,  in  accordance  with  ^^^  *^**^ 
7  of  the  fanner,  that  no  separate  waywarden  should  be  elected  for 
^haaltft^and  that  the  township  should  be  subject  to  the  same  liabili- 
^         in  M^eet  of  all  the  highways  within  it  which  were  before  maintained 
°y^  tile  haodet,  and  that  one  waywarden  should  be  elected  for  the  town- 
Bap  ygirfaole:  held,  that  the  exemption  from  highway  rates  by  reason 
^ttliilitbilitj  to  repair  the  one  highway  in  the  hamlet  was  not  taken 

^  An  asssMment  under  stat  25  &  26  Viet,  e.  61.  made  on  a  parish 
poop  rates  and  hif^way  rates  oug^t  to  specify  on  its  face  how  much 
^^  the  maintenance  or  the  poor  and  how  much  for  highways,  and 
'one  occupier  who  is  liable  to  both  is  charged  with  the  aggregate  and 
^     who  IB  liable  to  one  only  with  that  one. 


^^N  appeal  to  the  Quarter  Sessions  of  the  county 
of  Chester  against  a  poor  rate^  between  R,  Heath 
<»nrf  two  others,  appellants,  and  The   Overseers  of  the 
Township  of  Weaverham,  respondents,  the  Sessions  con- 
finned  the  order,  subject  to  the  following  case. 

The  township  of  fVeaverhaniy  in  the  county  of  Chester , 

^  one  of  several  townships  which  together  constitute 

tlie  pariah  of  Weaverham.     Weaverham  township,  how- 

^^,  is  a  place  separately  maintaining  its  own  poor,  and 

wr  which  two  overseers  are  annually  appointed  under 

****•  43  Etiz.  c.  2.  s.  1.     The  hamlet  of  Gorstage  is 

^^y  situate  within  the  township  of  Weaverham,  and 

^^  time  immemorial   maintained  its  own  highways 

^^  separately  and  distinctly  from   the  rest  of  the 

^^hip  of  fFeaverham,  and  a  surveyor  of  highways 
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1866.  was  annually  appointed  for  sacb  hamlet  until  the-dftt 
The  QiiBSH  o^  ^^^  order  of  Sessions  hereinafter  referred  ta  Go? 
Hbath.  *'^^^  ^^  ^^*  however  a  place  separately  maintainL^ 
its  own  poor^  but  has  always  been  assessed  to  the  pc:>< 
rate  made  for  the  whole  township  of  fFeaverhanu 
I  The  appellant  R.  Heath  was  the  owner  in  fee  sion^ 
of  a  mansion-house,  certain  farms  and  lands  situate 
the  hamlet  of  Gorsta/fe,  called  HeffersUm  Grange^  :S[ 
merly  part  of  the  possessions  of  the  dissolved  monasba 
of  Vale  Royal ;  and  occupied  by  the  three  appellaxH 
From  time  immemorial  the  owners  and  occupierB 
Heffertton  Grange  have  been  liable  to  repair  and  have  II^ 
repaired  at  their  sole  expense  a  certain  road  or  highw^ 
in  the  hamlet  of  Gorstage  leading  from  Acton  Bridg^ 
to  Tarparlegy  both  in  the  county  of  C/iesterf  and  liar^ 
in  consequence  of  such  liability  been  exempt  fron^ 
repairing  or  contributing  to  the  repairs  of  the  dhef^ 
highways  in  the  hamlet  of  Gorstage.  The  occupiers  of 
Hefferston  Grange  have  always  been  rated  in  respect  of 
the  same  to  the  relief  of  the  poor. 

An  order  of  the  Court  of  Quarter  Sessions  for  dividing 
the  county  of  Chester  into  highway  districts,  under 
stat  25  &  26  Vict.  c.  61.,  was  made  on  the  4th  March^ 
1863.  One  of  these,  <'The  highway  district  of  the 
West  Division  of  the  hundred  of  Eddidbury/^  com- 
prised the  township  of  ff'eaverham.  The  order  provided 
that  *^  in  case  any  township  which  separately  maintained 
its  own  poor  was  divided  into  any  tithings,  hamlets  or 
places,  each  of  which  separately  maintained  its  own  high- 
ways, such  tithings,  hamlets  and  places  should  be  com- 
bined, and  no  separate  waywarden  should  be  elected  for 
such  tithings,  hamlets  and  places,  and  such  township 
should  be  subject  to  the  same  liabilities  in  respect  of  all 
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the  h^hways  within  it  which  were  before  inaintained        1866. 
hy  f ach  tithings,  hamlets  and  places  separately^  as  if  all    The  Qubkr 
Ifaeir  seyeral  liabilities  had  attached  to  the  whole  town-       hbath. 
ahip^  and  one  waywarden  shall  be  elected  for  such  town- 
ship as  a  whole.'^     Since  the  making  of  the  order  no 
rreyor  of   highways  had    been  appointed  nor  any 
highway  rate  been  made  for  Gorstaffe,  but  the 
liighways  therein  which  were  formerly  repaired  by  that 
lutmlet  were  repaired  by  the  Highway  Board  at  the 
esfence  or  on  account  of  the  township  of  Weaverham. 
Tor  the  purpose  of  obtaining  the  sum  necessary  to 
the  roads  in  the  township  of  fVeaverham,  includ- 
the  highways  in  the  hamlet  of  Gorstaffe,  the  West 
E^Mthay  Highway  Board,  on  the  13th  Jpnl,  1864, 
directed  its  precept  to  the  overseers  of  Weaverham 
xMXM^ia  Stat  25  &  26  VieL  c.  61.  s.  21.,  requiring  them 
^^^    pty  the  sum  of  800/.  by  two  equal  instalments  of 
^  ^^  each  to  the  treasurer  of  the  Highway  Board.    To 
exK^5l^  the  overseers  of  Weaverham  to  pay  the  first 
^^^talment  of  this  sum  and  to  raise  the  sum  necessary 
^^^  poor  law  purposes  in  the  half  year  ending  the 
^^t  September,  1864,  the  overseers  made  the  rate  ap- 
*^^^ed  against.    It  was  made  upon  every  occupier  of 
*^^^pcrty  liable  to  be  rated  to  the  relief  of  the  poor  in 
^^^  whole  township  of  Weaverham,  the  rate  assessed 
^P<^  each  occupier  being  \s.  in  the  pound.     Of  this 
^^^  4dL  in  the  pound  or  thereabouts  was  the  sum 
^^oenary  to  be  raised  for  the  payment  of  the  sum  of 
^^i.,  being  the  first  instalment  of  the  sum  required  to 
*^  piid  by  the  precept  before  mentioned  for  the  repairs 
*  the  highways,  and  8rf.  in  the  pound  or  thereabouts 
^^•^  the  sum  necessary  to  be  raised  for  the  relief  of  the 
P^^^  of  Weaverham.     Each  of  the  appellants  was  rated 
"^  the  sum  of  1*.  in  the  pound. 
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1866.  Tlie  rate  was  entitled  "  An  assessment  for  the  relier  ^j 

The  QuBCH     ^^  poor  of  the  township  of  JVeaverham  in  the  countjr  .  ^f 

Hkath.       Chester  and  for  other  purposes  chargeable  thereon  acco^^^^. 

ing  to  law,  made  this  28th  day  of  Aprils  in  the  year*  ^ 

our  Lord  1864,  after  the  rate  of  \s.  in  the  pound/' 

Against  this  rate  the  appellants  appealed,  and  c^c:^^«)ii. 
tended  that  they  were  by  that  rate  assessed  in  too  Ix^^  Jgh 
a  sum,  and  that  no  portion  of  the  sum  of  SOOiL  pay 
under  the  precept  of  the  West  Eddisbury  High. 
Board  should  be  levied  upon  them,  as  they  were  exe 
from  contributing  to  the  repair  of  the  highways 
Gorstage,  whether  that  hamlet  were  separated  fro; 
amalgamated  with  the  rest  of  the  township  of  Wt 
ham,  and  that  they  ought  only  to  be  assessed  at  8r^.  ■  lo 
the  pound  or  thereabouts,  being  the  sum  necessaiT  *'  ^ 
raise  the  money  required  for  the  relief  of  the  poor. 

If  the  Court  should  be  of  opinion  that  the  appdlai^:^^ 
ought  not  to  be  assessed  in  respect  of  the  sum  payab 
under  the   precept  of  the    West  Eddisbury 
Board,  then  the  sum  assessed  upon  them  was  to  be 
the  rate  of  Sd.  in  the  pound  or  thereabouts,  and  th^ 
rate  to  be  amended  and  reduced  accordingly;  oth 
it  was  to  stand  confirmed. 

The  case  was  argued  in  Michaelmas  Term,  1865, 
November  18th;  before  Mellob,  Shee  and  Lush  J  J. 

Mellish  and  M^Intyre,  for  the  respondents  at  Sessions. 
—Previous  to  stat.  25  &  26  Vict.  c.  61.,  "for  the  better 
management  of  highways,''  the  appellants  were  liable 
ratione  tenurse  solely  to  the  repair  of  a  certain  highway 
in  the  hamlet  of  Gorstage,  in  the  township  of  PVeaver/iam, 
in  the  parish  of  Weaverham,  and  in  consideration  of  that 
liability  were  exempt  from  repairing  all  other  roads  in. 
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that  hamlet;   the  township   of  Weaver  ham   separately       1866. 


intainiiig  its  own  poor^  and  the  hamlet  of  Gar  stage    ihc  Queen 
maiDtaining  its  own  highways.     But  when  under  that       iieath. 
8t3tute  the  whole  township  of  Weaverham  was  with  other 
places  formed    into  a    highway   district,    which    was 
ftde   conterminous   with  the  poor  law  district^  the 
emption  is   by   necessary  implication    taken  away. 
7,  ^' Where  a  parish  separately  maintaining  its 
poor  is  divided  into  townships,  tithings,  hamlets^  or 
I,  each  of  which  separately  maintains  its  own  high- 
^wajs,  it  shall  be  lawful  for  the  justices,  if  they  think 
fi^y  in  their  provisional  order  to  combine  such  townships, 
titliiDgs,  hamlets,  and  places,  and  to  declare  that  no 
septrite  waywardens  shall  be  elected  for  such  town- 
ihifSj&c.,  and  that  such  parish  shall  be  subject  to  the 
WLZXit  liabilities  in  respect  of  all  the  highways  within  it 
rl&idi  were  before  maintained  by  such  townships,  &c. 
separately,  as  if  all  their  separate  liabilities  had  attached 
to   -tile  whole  parish;  and  that  a  waywarden  or  waywar- 
^^^w  shall  be  elected  for  such  parish  as  a  whole;  and 
^"Cre  such  order  is  made,  all  the   provisions  herein 
^^^^^^tained  in  relation  to  parishes  within  the  meaning  of 
t*iia  Act  shall  be  applicable  to  the  parish  formed  by 
*^oli  combination,*'  and  by  sect.  21  the  Highway  Board 
^**^y  issue  precepts  requiring  the  overseers  of  each  parish 
^  pay  the  sums  assessed  on  their  respective  parishes 
^o  the  treasurer  of  the  Board  out  of  any  moneys  in 
^^dr  hands  applicable  to  the  relief  of  the  poor.     The 
*^*tutc  provides  a  new  machinery.     The  firat  principle 
^  *  poor  rate  is  that  it  be  imiform  tliroughout  tlie 
^tttrict  to  which  it  applies.     [They  referred  to  sects.  3, 
^'  %  8,  20,  22,  24,  84,  35,  and  stat.  27  &  28  Vict. 
'•  Wl. «.  7.  32.] 

^^^  VII.  U  B.    &   S. 
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1866.  Temple  and  Beath^  for  the  appellants  at  Sestion 

The  Quuir  Here  it  is  sought  without  any  restriction  to  depriTS 
Heath.  appellants  of  their  exemption  ratione  tenurse  from  oo 
buting  to  the  repairs  of  highways  within  a  hamlet. 
Highway  Act,  5  &  6  ^.  4  c.  50.  $.  27.  enacts  thai 
order  to  raise  money  for  carrying  the  Act  into  ezecul 
a  rate  shall  be  made  on  all  property  liable  to  be  rate 
the  relief  of  the  poor,  but  by  sect.  33  persons  prerio 
exempt  from  highway  rate  are  exempted  from  the 
imposed  by  that  Act,  and  by  stat.  25  &  26  Vict.  e. 
$$,  4  and  42,  both  Acts  are  to  be  construed  as  one . 
unless  when  inconsistent.  Sects.  34  and  35  shew  in  ^ 
special  instances  liabilities  to  repair  ratione  tenorse 
to  be  taken  into  consideration.  As  a  general  rule,  t 
mative  statutes  do  not  take  away  a  custom  ;  iZe 
Piigh  (a),  oran  exemption  in  a  previous  statute ;  WWi 
V.  Pritchard  (ft).  The  authorities  for  this  are  collecte 
Dwarris  on  Statutes,  pp.  474,  2nd  ed.  The  high 
rate  and  the  poor  rate  under  these  statutes  are  no 
be  understood  as  completely  identical.  Sect.  2'. 
stat.  25  &  26  Vict  c.  61.,  already  referred  to,  which  pc 
out  the  mode  of  defraying  expenses,  contains  an  exf 
proviso  that  "  in  any  parish  where,  for  a  period  of 
less  than  seven  years  immediately  preceding  the  pas 
of  this  Act,  it  has  been  the  custom  of  the  surveyc 
highways  for  such  parish  to  levy  a  highway  rate  in 
pect  of  property  not  subject  by  law  to  be  assessed  to  ] 
rates,  the  moneys  payable  in  pursuance  of  the  pre 
of  the  Highway  Board  shall  not  be  paid  by  the  c 
seers,  but  may  be  raised  and  paid  by  the  waywarde 
such  parish  out  of  a  highway  rate,  to  be  assessed 

(a)  1  DousiL  188.  190.  (6)  4T.  B.  2. 


XXIX.  VICTORIA.  291 

iened  in  nunner  and  in  respect  of  the  property  in  and        1866. 
^  ropect  of  which  the  same  would  have  been  assessed     The  Queeh 
*«>d  levied  as  if  this  Act  had  not  been  passed.''     [They       heI'th. 
•'•o  referred  to  sect  22.]    25  &  26  Vici.  c.  103.  s.  36., 
'^^Imtive  to  parochial  assessments,  also  recognises  ezcep- 
^'OciB  bom  the  roles  of  rating.    By  the  subsequent  Act, 
'^    ft  28  Viet.  e.  101.  s.  8.,  which  by  sect.  2.,  so  far  as 
*     ^GDsistent  with  the  tenor  thereof,  is  to  be  construed 
»     <me  with  stat.  25  &  26  Vict.  e.  61.,  " '  Highway  rate' 
mil  indnde  any  rate,  whether  poor  rate  or  not,  out  of 
^  produce  of  which  moneys  are  payable  in  satisfaction 
peeepta  of  a  highway  board.''     [They  also  referred 
sect.  50.]     The  assessment  ought  to  have  specified 
much  was  for  the  poor  rate  and  how  much  for  the 
rate ;  Sunderland  Overseers,  appts.,  Sunderland 
nm,  reapta.  (a).     [They  also  referred  to  stat.  23  &  24 
iet  c.  68.  s.  22.,  for  the  management  and  control  of 
in  South  WaleSf  and  cited  Reg.  v.  Browne  and 
',  JuUkxs  of  Shropshire  (&),   and    Surveyors  of 
'hkmgdon  v.  Dand  (c).] 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

liUBH  J.     This  was  an  appeal  against  a  poor  rate  for 

*^«  township  of  Weaverham,  in  the  parish  of  Weaverharny 

^*i  the  county  of  Chester^  whereby  1*.  in  the  pound  was 

^iKaidd  upon  the  occupiers  of  all  the  rateable  property 

**  the  township.     Of  this  rate  Srf.  in  the  pound  was 

^*ied  for  the  relief  of  the  poor,  the  remaining  4rf. 

(«)  18  C.  B,  y.  S.  531.  (/;)  13  Q.  R  {\:A. 

W^Anp  8e$M,  Cob.  640;  8.  C.  nom.   Sunryo/'s  of  Hif/htmys  of 
^*«^foji  ▼.  Pnfian,  6  D.  #  X.  288. 
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1866.  being  for  the  repairs  of  the  highways.  The  gronnd 
The  QuBBH  &PP^  was  that  the  appellants  were  not  liable  to  oc 
Hbath.  tribute  to  the  repairs  of  the  highways,  and  therefc 
that  the  rate  upon  them  was  excessiye  and  ought  to 
reduced  by  the  amount  assessed  for  the  highways.  T 
Sessions  confirmed  the  rate,  subject  to  the  opinion 
this  Court  upon  that  point. 

The  township  is  a  place  separately  maintaining  i 
own  poor,  and  it  contains  within  its  area  the  hamlet 
GcTstage^  which  hamlet  has  from  time  immemori 
maintained  its  own  highways.  The  appellants  are  occi 
piers  of  a  mansion-house  and  of  certain  farms  and  lam 
within  the  hamlet,  the  owners  and  occupiers  of  whk 
have  from  time  immemorial  been  liable  to  repair  ai 
have  repaired  at  their  sole  expense  a  certain  road 
highway  in  the  hamlet,  and  have  in  consequence  of  su* 
liabUity  been  exempt  from  repairing  or  contributing^ 
the  repair  of  the  other  highways  therein ;  but  th 
have  always  been  rated  to  the  relief  of  the  poor  of  tl 
township. 

The  Court  of  Quarter  Sessions  of  the  county  by 
order  made  under  stat  25  &  26  Vict.  c.  61.  divid 
the  county  into  highway  districts,  and  amongst  otl 
things  ordered,  under  sect  7,  that  *'  in  case  any  tow 
ship  which  separately  maintains  its  own  poor  is  divid 
into  any  tithings,  hamlets,  or  places,  each  of  whi 
separately  maintains  its  own  highways,  such  titbinj 
-hamlets,  and  places  shall  be  combined,  and  no  sej 
rate  waywarden  shall  be  elected  for  such  tithinj 
hamlets,  and  places,  and  such  township  shall  be  subji 
to  the  same  liabilities  in  respect  of  all  the  highwa 
within  it  which  were  before  maintained  by  such  tithinj 
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toilets,  and  places  separately,  as  if  all  their  several        1866. 
Abilities  had  attached  to  the  whole  township ;  and  one    xhe  Qukin 
^ajrwarden  shall  be  elected  for  such  township  as  a       hkatb. 
^hde/'    By  virtiie  of  this  order  the  hamlet  became 
fi>r  highway  purposes  merged  in  the  township,  and  the 
poor  law  parish  and  the  highway  parish  thus  became 
oooterminous. 

rrbe  Highway  Board,  for  the  purpose  of  obtaining 
time  nun  necessary  to  repair  the  highways  in  the  town- 
•Immp^  including   those    which    had    theretofore    been 
by  the  hamlet,  issued  their  precept  to  the 
'Sneers  of  the  township  under  sect  21  of  the  before 
itkmed  Act,  requiring  the  overseers  to  pay  the  sum 
SOCNL  to  the  treasurer  of  the  Board.    To  enable  them 
pty  the  first  instalment  of  this  sum  and  to  raise  the 
neoessaiy  for  poor  law  purposes,  the  overseers 
*de  the  rate  against  which  the  appeal  was  lodged, 
contended  by  the  appellants  that,  inasmuch  as 
^  were  before  the  order  of  Sessions  exempted  from 
way  rates  in  the  hamlet,  they  are  equally  exempted 
contributing  by  means  of  the  poor  rate  to  the  sum 
^''^Sjaired  for  highway  purposes.     On  the  other  hand  it 
*^aa  urged  by  the  respondents  that,  as  the  maintenance 
^^  the  highways  in  the  hamlet  is  transferred  from  the 
luaiilet  and  chained  upon  the  poor  rate  of  the  township, 
^luch  is  and  must  be  raised  by  an  equal  poimd  rate 
^3pon  all  the  assessable  property  in  the  parish,  the 
^iscniption  which  the  lands  in  question  before  enjoyed 
^  bj  necessary  implication  abolished. 

Vttta  the  passing  of  stat.  25  &  26  Vict  c.  61.  the 
"Uid  for  maintaining  the  highways  had  been  raised  by 

^  ^hway  rate  upon  the  parish,  township  or  hamlet 
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1866.  liable  thereto.  By  the  88rd  section  of  The  Hig 
The  QusBN  '''^^y  ^^j  5  &  6  ^.  4.  c.  50.  it  enacted  that  "  wh 
HsATH.  property,  or  the  owner  or  occupier  in  respect  there 
has,  previous  to  the  passing  of  this  Act,  been  kga 
exempt  from  the  performance  of  statute  duty,  or  frc 
the  payment  of  any  composition  in  lieu  thereoi^ 
of  highway  rate,  the  said  property  and  the  ownt 
and  occupiers  thereof  shall  be  exempt  from  the  pa 
ment  of  the  rate  hereby  imposed.''  That  Act  is  si 
in  force,  and  by  the  42nd  section  of  the  recent  Act 
is  to  be  construed  as  one  with  that  Act,  so  far  as  t 
provisions  of  the  one  are  consistent  with  those  of  ^ 
other.  Is  there  then  anything  in  the  recent  Act  inoo 
sistent  with  the  provision  here  made  for  oontinnii 
the  exemption  to  which  the  property  had  before  bei 
entitled  ? 

The  21  st  section  of  the  recent  Act  enacts,  that ''  for  tl 
purpose  of  obtaining  payment  from  the  several  parish 
within  their  district  of  the  sums  due  from  them,  the  Hig 
way  Board  shall  order  precepts  to  be  issued  to  the  ovc 
seers  of  the  said  parishes,  stating  the  sum  to  be  oont 
buted  by  each  parish,  and  requiring  the  overseers  of  8U< 
parish,  within  a  time  to  be  limited  by  the  precept^ 
pay  the  sum  therein  mentioned  to  the  treasurer  of  tl 
Board,  and  the  overseers  shall  comply  with  the  reqt 
sition  of  such  precept  by  paying  the  sums  to  be  oa 
tributed  by  their  respective  parishes  out  of  any  mone 
in  their  hands  applicable  to  the  relief  of  the  poor,  h 
no  contribution  required  to  be  paid  by  any  pariah 
any  one  time  in  pursuance  of  this  Act  shall  exceed  tl 
sum  of  lOd.  in  the  pound,  and  the  aggr^^te  of  oo 
tributions  required  to  be  paid  by  any  parish  in  any  oi 
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in  pnnaance  of  this  Act  shall  not  exceed  the  sum        1866. 

^^    2f.  6iL  in  the  pound,  except  with  the  consent  of    The  Qubm 

'-fifths  of  the  ratepayers  of  the  parish  in  which  such       HkI'th. 

may  be  leyied,  present  at  a  meeting  specially 

for  ihe  pnrposei  of  which  ten  days  previous  notice 

been  giyen  by  the  waywarden  of  such  parish^  and 

only  to  such  extent  as  may  be  determined  by  such 

Provided^  that  in  any  parish  where,  for  a 

of  not  less  than  seven  years  immediately  pre- 

the  passing  of  this  Act,  it  has  been  the  custom 

the  surveyor  of  highways  for  such  parish  to  levy  a 

iway  rate  in  respect  of  property  not  subject  by  law 

be  assessed  to  poor  rates,  the  moneys  payable  in 

ce  of  the  precept  of  the  Highway  Board  shall 

be  paid  by  the  overseers,  but  may  be  raised  and 

by  the  waywarden  of  such  parish  out  of  a  highway 

to  be  assessed  and  levied  in  manner  and  in  respect 

die  property  in  and  in  respect  of  which  the  same 

^Dold  have  been  assessed  and  levied  if  this  Act  had 

passed/'    It  appears  d^  to  us  that  the  object  of 

Lq^islatnre  in  passing  this  Act  was  not  to  alter  the 

ity  to  highway  maintenance,  but  only  to  extend 

area  of  management,  to  equalize  the  costs  of  repair, 

to  simplify  the  machinery  for  providing  the  ueces- 

fimda.    It  is  plain  that  if  there  had  been  in  this 

ip  lands  liable  to  contribution  to  the  highways, 

not  to  the  poor  rate,  a  highway  rate  must  have 

mad^  and  then  the  lands  in  question  would,  by 

of  the  88rd  section  of  stat.  5  &  6  fF.  4.  c.  50. 

^^^ove  quoted,  be  exempted  as  they  were  before.     If 

^^erefiore  these  lands  are  now  chargeable,  it  must  be  as 

^   Heeeasary  consequence,  not  intended  by  the  Legis- 

^tuie,  of  their  having  in  cases  like  the  present  substi- 
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1866.  tuted  the  poor  rate  for  the  highway  rate  as  the 
TheQuxBM  <>u^  ^f  which  the  supplies  for  maintaining  the  roac 
Hj^th.  ^  come.  But  we  are  of  opinion  that  no  such  c 
quence  follows.  So  much  of  the  rate  imposei 
both  purposes  as  is  raised  for  the  support  of  the 
must  no  doubt  be  an  equal  pound  rate  upon  al 
occupiers  of  property  liable  to  be  assessed  for  that 
pose^  but  that  being  so,  the  rate  cannot  be  objects 
because  so  much  of  it  as  is  raised  for  the  highwa 
imposed  upon  only  part  of  the  property,  the  re 
not  being  liable  to  that  charge.  There  is  no  ineqt 
in  this,  for  every  occupier  is  equally  charged  witb 
burthen  which  belongs  to  him.  The  amount  ass 
for  the  highways  ought  to  appear  on  the  &ce  o 
rate,  so  that  the  ratepayers  may  see  how  much  is  fb 
maintenance  of  the  poor  and  how  much  for  highi 
and  why  one  occupier  who  is  liable  to  both  is  chi 
with  the  aggregate,  and  another  who  is  liable  to 
only  with  that  one.  This  mode  of  working  ou 
provisions  of  the  Act,  it  appears  to  us,  is  sugg 
and  sanctioned  by  the  22nd  section  of  stat  25  < 
Vict  c.  61.  That  section  enacts,  that  "where 
parish  as  defined  by  this  Act,  and  in  this  section  c 
a  highway  parish,  is  not  a  parish  separately  mainta 
its  own  poor,  in  this  section  called  a  poor  law  pi 
the  Highway  Board  shall  issue  their  precept  or  pre 
to  the  overseers  of  the  poor  law  parish,  or  of  the  sc 
poor  law  parishes  if  more  than  one,  of  which 
highway  parish  forms  part,  and  in  the  precept  or 
oepts  so  issued  shall  specify  the  part  or  parts  o 
poor  law  parish  or  poor  law  parishes  constitutinj 
highway  parish  in  which  the  sum  required  by  the  I 
is  to  be  levied,  and  if  there  be  more  than  one 
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parish  fiball  apportion  among  such  parts  the  amounts        1866. 
*o  be  leried  in  each  parish/'    Where  in  the  cases  con-    The  Queer 
^plated  by  this  section  the  overseers  require  to  raise      hbTth. 
Qiooej  for  the  maintenance  of  the  poor  as  well  as  for 
tte  highways^  they  must^  in  order  to  comply  with  the 
•*«^te,  adopt  the  course  we  have  pointed  out. 

^or  these  reasons  we  are  of  opinion  that  the  order  of 
^^^ons  confirming  the  rate  should  be  quashed,  and 
^^^  rate  amended  by  reducing  the  assessment  upon  the 
appellants  to  &i  in  the  pound. 

Judgment  accordingly. 


**^  Queen  offainst  J.  Rand,  Esq.,  and  Others.    Tuesday, 


January  30tli. 

^S^^d^^A^^r'^^*^  ^^^  ^'7®''®'  raiall,  in  the  subject  of  j,^u:i^act. 

^^JL^^'  diaqnalifies  a  pezBon  from  actiDg  as  a  judge  in  the  matter,   jjifgrestgd 
t^   ^^*  vh^i*^  ^o  tudlB  are  such  as  merely  to  raise  a  suspicion  of  favour  y^^^/^^ 

^rwJS:;i^*(Ciy  ^^.^  to  Uke  the  water  of  certain  f;±^^ 
*ti«  on  obtaining  a  cotificate  from  two  justices  of  a  certain  fact,  was   CQ^fivianu 

?^*iBsed  by  the  Corporation  of  Bradford  u  nder  a  power  given  by  statute.  ^    ^' 

'^ckapital  and  a  friendly  society  had  invested  part  of  their  funds  in 
^Qa  chmrginff  the  borough  funds,  taken  in  the  names  of  trustees.  Of  two 
^^c«6,  by  wnom  a  certificate  was  given  bon&  fide,  one  was  a  trustee 

^«^«  society,  and  another  a  trustee  of  the  hospital,  though  neither  had 
y  X^^cnniary  interest  in  the  bonds.  Held,  that  they  wore  not  interested 

^«  subject  of  inquiry  so  as  to  vitiate  the  certificate. 

_ff^  ULE  calling  on  J,  Randy  Esq.,  and  others,  justices  of 
the  West  Riding  of  Yorkshire^  and  the  Corporation 
Bradford,  to  shew  cause  why  a  certiorari  should  not 
to  bring  up  s  certificate  of  the  justices,  certifying 
'tliat  a  certain  reservoir  had  been  completed  and  filled 
^witih  water  and  was  capable  of  containing  one  hundred 
and  ten  millions  of  gallons  of  water,  to  be  quashed,  on 
tbc  ground  that  the  justices,  or  some  of  them,  were 
i^^t^rested  in  the  subject-matter. 
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The  QusKN 

T. 
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and  others. 
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This  rule  was  argued  in  Trinity  Term,  1865,  June 
15th;  before  Cockbubn  C.  J.,  Blackburn  and  Shex  J  J. 

MeUish  and  Kemphy  shewed  cause. 

Cleasby  and  Mauk,  in  support  of  the  rule. 


The  whole  of  the  case  that  is  deserving  of  notioe 
appears  in  the  judgment :  it  will  be  sufficient  to  add 
that  Reff.  v.  Tfie  Justices  of  Hertfordshire  {a),  Rey,  ▼.  The 
Dean  of  Rochester  {b),  and  Ex  parte  Pettttmangin,  cited 
in  Reff.  v.  Allan  (c),  were  referred  to. 

Cur.  adv,  tmU. 


The  judgment  of  the  Court  was  now  delivered  by 
Blackburn  J.  In  this  case,  by  The  Bradford  Water- 
works Act,  1854,  17  &  18  Vict.  c.  cxxiv..  The  Bradford 
Waterworks  Company  were  empowered  to  take  the  water 
of  certain  streams,  but  by  sect.  51  it  was  enacted  that 
they  should  not  take  those  flowing  into  the  Hewenden 
or  Harden  Beck,  without  the  assent  of  the  millowners 
on  that  beck,  until  it  had  been  certified  by  two  justices 
that  a  reservoir  called  the  Doe  Park  Reservoir  had  been 
completed  and  filled  with  water,  the  Company  being 
required  to  give  ten  days  notice  to  the  millowners 
before  applying  for  the  certificate,  to  the  intent  that 
they  might  oppose  the  granting  of  it  By  an  Act  of 
the  same  session.  The  Bradford  Corporation  Water- 
works Act,  1854,  17  &  18  VicL  c.  cxxix.  s.  12.,  the 
Municipal  Corporation  of  Bradford  were  empowered  to 
purchase  the  Bradford  Waterworks  for  the  benefit  of 


(a)  6  C  B.  763. 


(b)  17  G.  B.  1. 


(c)  iB.fS.  921. 
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1866. 

The  QuBBM 

V. 

Baud 

and  others. 


should  think  the  question  different  from  what  it  is^  fc 

that  might  be  held  an  interest     But  the  only  way  i 

which  these  facts  could  affect  their  impartiality  woul 

be  that  they  might  have  a  tendency  to  favour  those  fi 

whom  they  were  trustees,  and  that  is  an  objection  n< 

in  the  nature  of  interest  but  of  a  challenge  to  the  favou 

Wherever  there  is  a  real  likelihood  that  the  Jud{ 

would  from  kindred  or  any  other  cause  be  likely  1 

have  a  bias  in  favour  of  one  of  the  parties,  it  would  1 

very  wrong  in  him  to  act,  and  we  are  not  to  be  unde 

stood  to  say  that  where  there  is  a  real  bias  of  this  so 

this  Court  would  not  interfere ;  but  in  the  present  ca 

there  is  no  ground  for  doubting  that  the  justices  act< 

perfectly  bon&  fide,  and  the  only  question  is  whether  ; 

strict  law  under  such  circumstances  the  certificate 

such  justices  is  void,  as  it  would  be  if  they  had  a  peo 

niary  interest.    And  we  think  that  Reg.  v.  The  Da 

of  Rochester  (a)  is  an  authority  that  circumstances  firo 

which  a  suspicion  of  favour  may  arise  do  not  produ 

the  same  effect  as  a  pecuniary  interest.     And^as  tl 

decision  in  that  case  was  on  demurrer  to  a  plea,  ai 

might  have  been  taken  into  error,  the  authority  is  o: 

on  which  we  ought  to  act. 

We  think  therefore  that  the  rule  should  be  d 
charged. 

Rule  dischargf 

(tf)  17  C.  B.  1. 
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^^MP  against  Waddingham  and  another,        Friday, 

,    ,  February  2nd. 

administrators.  

Marshalling 

•  ,  .  assets. 

-J^IBM  judgment  was  obtained  against  a  party,  who  died  intestate  Preference  in, 

m  1W2l    In  February^  1863,  the  plaintiff  registered  the  judgment,  and  23  ^  24  Victl 

ptoeecded  by  writ  of  leviTor  against  the  administrator,  who  before  the  c.  38.  *.  3. 

Jv^S!iii«Bt  was  registered  had  exhausted  the  assets  in  payment  of  the  Registration 

•iiBple  contract  debts:  held,  that  b^  force  of  stat.  23  &  24  Vict.  c.  38.  of  judgment, 
$.  3>  the  defendant  was  protected  against  the  judgment. 

TXJRIT  of  revivor  against  the  defendants  as  admi« 
mstrators^  on  a  judgment  obtained  against  the 
intestate. 

Plea.    Plene  administraverunt. 

On  the  trial,  before  Erie  C.  J.,  at  the  Cambridgeshire 

Summer  Assizes  1865,  it  appeared  that  in  June^  1854, 

judgment  was  obtained  against  the  intestate,  who  died 

in  Nmmber,  1862.     In  Februarj/y  1863,  the  plaintiff 

registered  the  judgment,  and  brought  the  present  action 

in  the  April  following.     Before  the  judgment  was  regis- 

^^'^  the  defendants  had  exhausted  the  assets  in  payment 

^'  the  simple  contract  debts.     On  these  facts  the  Lord 

^hief  Justice  directed  a  verdict  for  the  defendants,  with 

^^®  to  the  plaintiff  to  enter  a  verdict  for  a  sum  agreed 

^»  "  the  Court  should  be  of  opinion  that  the  judgment 

'^Hcl  priority  over  the  simple  contract  debts. 
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1866.  In  Michaelmas  Term^  1865,  O^Malby  obtained  a  ml 

Kwi^        accordingly,  citing  Evans  v.  Williams  (a). 


V. 

Waddikq- 

BAM. 


Keane  and  Douglas  Brown  shewed  cause. — The  qaei 

tiou  depends  on  stat.  23  8z;  24  Vict  c.  38.  s.  3.     " '  Am 

whereas  by  an  Act'  '*  (4  &  5  fT. §•  3f.  c.  20.), ''  'intitulei 

An  Act  for  the  better  discovery  of  judgments  in  th 

Courts  of  King's  Bench,  Common  Fleas,  and  Exchequc 

in  Westminster,  it  was  enacted,  that  no  judgment  na 

docketed  and  entered  in  books  in  the  manner  thereb 

provided  should  affect  any-  lands  or  tenements  as 

purchasers  or  mortgagees,  or  have  any  preference  agaim 

heirs,  executors,  or  administrators  in  their  administc 

tion  of  their  ancestors,  testators,  or  intestates  estate 

And  whereas  by  several  later  Acts  judgments  arerequir- 

to  be  registered  with  more  particulars  than  were  requii- 

by  the  said  recited  Act ;  and  it  is  thereby  enacted  tla 

judgments  not  so  registered  shall  not  affect  any  lan« 

tenements,  or  hereditaments  as  to  purchasers,  moa 

gagees,  or  creditors,  unless  and  until  the  same  shall 

registered  in  manner  thereby  required ;  and  in  obediem 

to  a  direction  in  one  of  the  same  Acts  contained  Is: 

dockets  existing  under  the  said  first  recited  Act  has 

been  finally  closed :  And  whereas  the  said  several  lafl 

Acts  do  not  expressly  enact  that  judgments  not  deckels 

as  thereby  required  shall  not  have  any  preference  agaii^ 

heirs,  executors,  or  administrators  in  their  administfl 

tion  of  their  ancestors,  testators,  or  intestates  estate 

in  consequence  whereof  such  heirs,  executors,  or  m 

ministrators  have  been  held  to  have  lost  the  protecti 

which  they  enjoyed  under  the  said  first  recited  Act,  9l' 

(<i)  2  Drew.  ^  Sm.  324. 


I 
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'^  im  expedient  that  the  same  should  be  restored :'  be  it        1866. 
^^rribre  declared  and  enacted^  That  no  judgment  nrhich        kbmT" 
^•^  not  already  been  or  which  shall  not  hereafter  be     Waddinq. 
^^^'^cred  or  docketed  under  the  several  Acts  now  in  force,        ^'^"• 
.d  whidi  passed  subsequently  to  the  said  Act*'  (4  &  5 
',^  M.c  20.)  ^'  so  as  to  bind  lands,  tenements,  or 
i^^^saeditaments  as  against  purchasers,  mortgagees,  or  cre- 
shall  have  any  preference  against  heirs,  executors, 
administrators  in  their  administration  of  their  an- 
testators,  or  intestates  estates.''     That  statute 
ptSKd  in  consequence  of  the  decision  in  Fuller  v. 
(a),  that  the  system  of  docketing  judgments 
been  put  an  end  to  by  stat  2  &  3  Vict,  c.  11.  s.  1., 
eommon  law  was  thereby  revived  and  the  judgment 
restoied  to  the  precedence  which  it  had  over  simple 
debts.    The  expression  ''docketed''  in  this  Act 
S»  taken  from  stat  4  &  6  fF.  ^  Jf.  c.  20.,  and  ''  entered" 
Atim  stat.  1  ft  2  Vict  c.  110.  s.  19.    Evans  v.   fVil- 
&nR#(6)  is  inapplicable,  seeing  that  that  case  turned,  not 
<^  the  third  section  of  stat.  23  &  24  Vict  c.  38.,  but  on 
tlie  fbuiih,  which  relates  to  re-registry  within  five  years 
before  the  death  of  the  testator  or  intestate,  and  it  is 
also  distinguishable  on  the  ground  that  in  that  case 
the  testator  died  before  the  Act  passed.     Re  I'umer. 
Waber  v.  Thtmer  (c)  is   an  express  authority  for  the 
^ikuntiff ;  and  In  re  Biff  by.    Jenninffs  v.  Rigby  {d)  shews 
that  judgments  against  executors  or  administrators  need 
iMyt  be  registered  under  this  Act  in  order  ta  retain  their 
preference. 
Ihere  is  another  objection  here :  that  the  judgment 

(«)  25  Beor.  600.  {b)  2  Drew.  4'  Sm,  324. 

W  33  i.  J.  CA.  232 ;  S.  C.  nom.  Waller  v.  Turner,  10  Jur.  K.  8.  147. 
W  33  I,  J,  Ck.  149.    S.  a  nom.  Jennings  v.  Jf?i^*y,  33  Beav,  198. 
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1866.  was  registered  after  the  death  of  the  intestate.     But  in 

Kemp  ^QJ  event  the  plaintiff  was  bound  to  register  in  order  tc 

Wadding-  obtain  priority  for  his  debt 


T. 

DD 

HAM. 


(yMalley  and  Lumley  Smithy  in  support  of  the  rule- 
By  the  common  law  in  administration  judgments  tool 
precedence  of  simple  contract  debts.  Stat.  4&5  W.^M. 
c.  20.  deprived  them  of  this  effect  unless  docketec 
Stat.  1  &  2  Vict  c.  110.  provided  a  new  mode  of  regie 
tration,  and  gave  a  peculiar  effect  to  judgments  regL 
tered  under  it,  but  did  not  touch  the  question  * 
priority  in  administering  the  effects  of  a  deceasa 
person.  The  system  of  docketing  was  abolished  ■ 
Stat.  2  &  3  Vict.  c.  11.  s.  1.,  and  by  sect.  2  it  was  enacta 
that  no  judgment  should  have  the  effect  of  binding  lanm 
unless  registered  under  stat.  1  &  2  V[cL  c.  110.  Tfa= 
was  the  state  of  the  law  previous  to  stat  18  &  19  Vi^ 
c.  15. ;  2  Lush  Pr.  574,  3rd  ed.  Then  stats.  3  &  4  Fti* 
c.  82.  and  18  &  19  Vict.  c.  15.  were  passed  to  remev 
defects  in  the  former  Acts.  Sect  4  of  the  latter  enacr- 
''And  whereas  the  protection  afforded  to  purchaseai 
mortgagees,  and  creditors,  by  the  said  Act,"  (3  &  4  Vim 
c.  82.),  '*  against  judgments,  decrees,  orders,  or  ruLl 
not  duly  registered,  any  notice  thereof  notwithstanding 
is  confined  to  judgments,  decrees,  orders  or  mlJ 
binding  by  virtue  of  the  said  Act'*  (1  &  2  Vict.  c.  110.  - 
"  And  whereas  the  docket  or  register  previously  in  u  - 
has  been  closed,  and  the  said  provision  ought  not  to  I 
so  restricted:  Be  it  therefore  enacted, ^ that  no  jud^ 
ment,  decree,  order,  or  rule  which  might  be  registers 
under  the  said  Act"  (1  &  2  Vict.  c.  110.)  *' shall  affe^ 
any  lands,  tenements,  or  hereditaments,  at  law  or  5 
equity,  as  to  purchasers,  mortgagees,  or  creditors,  unles 


Kkmp 

T. 

Waddinq- 
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^^4  until  such  a  memorandum  or  minute  as  in  the  said        18G6. 
Aot  in  that  behalf  mentioned  shall  have  been  left  with 
***^  proper  officer  of  the  proper  Court,  any  notice  of  any 
*^ol  judgpnent,  decree,  order,  or  nile  to  any  such  pur- 
c^ixsKT,  mortgagee,  or  creditor  in  anywise  notwithstand*^ 
**^S*"    As  this  statute  however   only  applied  to  pur- 
^  tk^ttcre  and  not  to  executors  or  administrators,  the  present 
23  &  24  Vict.  c.  88.  s.  3.,  was  passed.     By  the  law 
it  itood  at  the  time  of  that  Act,  the  plaintiff's  judgment 
^^O'md  the  lands  of  the  deceased  :  a  vested  right  can- 
be  divested  by  a  statute  without  express  words ;  and 
are  none  such  here.     On  any  other  construction 
4  would  be  useless. 


Blackbuan  J.    This  matter  is  extremely  clear.     The 

^-■^pdature  have  expressed  their  intention  in  words  that 

tve  no  real  question  as  to  their  meaning.     There  can 

fittle  doubt  there  were  mistakes  in  the  earlier  Acts. 

^y  them  judgments  to  a  certain  extent  bound  lands  in 

-•^e  hands  of  a  purchaser  who  took  without  notice  of 

*^c  judgment.    And  also  if,  while  a  judgment  was  not 

^^^giatered,  an  executor  or  administrator  paid  debts  of 

'^lie  deceased  of  an  inferior  order,  he  committed  a  devas- 

't^vit.     Such  was  the  state  of  the  law  in  1854  when  this 

J  lodgment  was  signed.     That  was  found  a  hardship  on 

l^urchasers  of  land,  and   to  prevent  it  the  Legislature 

iMwwed  Stat.   18   &  19   Vict.   c.  15.,  the  substance    of 

"^rliich  is  that  subsequently  to  that  Act  the  purchaser 

mhodd  hold  the  land  notwithstanding  any  unregistered 

judgment     The  statute  however  omitted  to  touch  the 

^**  of  the  executor   or  administrator,  who,  in   cou- 

■^^ence  of  having  found  nothing  on  the  register  affect- 

^S  the  lands  of 'the  deceased,  paid  all  his  simple  con- 

^^^'  VIL  X  B.    &    S. 
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1866.        tmct  debts^  and  was  afterwards  bound  to  pay  money  ( 
^^^^        on  a  previous  judgment.  That  also  was  bard.  See  the 
^  ^-  fore  what  the  Legislature  did  in  stat.  23  &  34  P 

BAM.  c.  38.  *.  3.  They  recited  former  enactments^  and  ti 
say :  *^  Be  it  therefore  declared  and  enacted.  Thai 
judgment  which  has  not  already  been  or  which  shall 
hereafter  be  entered  or  docketed  under  the  several  i 
now  in  force,  and  whichpassed  subsequently  to  the  c 
Act"  (4  &  5  »".  §•  M  c.  20.),  *'  so  as  to  bind  lands,  U 
ments,  or  hereditaments  as  against  purchasers,  m< 
gagees,  or  creditors,  shall  have  any  preference  agai 
heirs,  executors,  or  administrators  in  their  administrat 
of  their  ancestors,  testators,  or  intestates  estates.''  ^ 
there  was  one  year  dmring  which  this  judgment  wo 
have  bound  the  lands  in  the  hands  of  a  purchaser 
mortgagee,  namely,  from  its  date  to  the  passing  of  s 
18  &  19  Vict  c.  15.  Bat  once  stat.  23  8z;  24  VicL  e. 
passed,  judgment  would  no  longer  have  had  that  eft 
seeing  that  it  was  not  registered.  The  Legislat 
clearly  meant  to  refer  to  judgments  already  exist 
for  they  say  *'  No  judgment  which  has  not  already  h 
or  which  shall  not  hereafter  be  entered  or  docketc 
the  plain  intention  being  is  that  any  judgment  i 
in  existence  shall  not  bind  an  executor  or  admi 
trator  unless  subsequently  registered.  This  is 
depriving  a  party  of  a  vested  right,  as  has  been  8ug{ 
ted,  it  only  takes  away  a  possible  contingent  right  wl 
may  never  arise.  Until  the  deed  is  registered 
executor  or  administrator  need  not  mind;  afterws 
he  must  take  notfce  of  it  at  his  peril. 

Mellor  J.    I  am  of  the  same  opinion.  Mr.  Lun 
Smith  argued  ingeniously,  but  failed  ta  shew  me  that 
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words  of  this  statute  could  bear  any  other  construction       1806. 
than  that  whic^  my  brother  Blackburn  has  put  on  them.        ^s^ 


Sheb  J.  concurred.  Rule  discharged,     Waddimq- 


V. 
HAM. 


IN  THE  EXCHEQUER  CHAMBER.         Saturday. 

February  3id. 

The  QuEBN  against  The  Godmanchesteb  Local 

Board  of  Health. 

Reported  voL  5,  p.  936. 


IN  THE  EXCHEQUER  CHAMBER.        Fw^y. 

February  2nd. 

N'Crea  against  Holdswobth  and  others.       copyright  of 

De.fiqns  AcU 


\^A  21  &  23 


^i»wing,  print,  specification,  or  descnption  in  writing,  shall  be  as  valid  ,. 

•"^  efictual  to  all  intents  and  purposes  as  if  such  copy,  drawing,  print,   ^*  ^  J**  **  "^^ 
■Pacification,  or  description  in  writing  had  been  furnished  to  the  registrar  ^'    .' 
jader  The  Copyright  of  Designs  Acts"  (5  &  6  Vict.  c.  100).  Held,  by  the  l<fff»^ff^fion, 
Mchequer  Chamber,  affirming  the  decimon  of  the  Queen's  Bench,  that   ^^^  aesiffn. 
i^  WB8  a  sufficient  re^tration  of  a  design  applicable  to  the  ornamenting 
^▼en  fabrics  comprised  in  class  12  of  stat  5^6  Vict.  c.  100.  s.  3.,  to  leave 
^^the  iec;istrar  a  pattern  or  portion  of  the  article  of  manufacture. 

2.  The  Miiintiff  claimed  as  his  design  the  particular  collocation  of  the 
r'*^^  and  bordered  stars  upon  an  ornamented  chain  surface  as  shewn 
J?  tbe  registered  pattern,  thus  forming  together  the  ornamentation  of 
^  Woven  fiibric :  the  stars  and  surface  were  old,  but  the  combination 
***  Aew :  Held  a  new  design,  capable  of  being  registered. 

^  He  defendant  having  appealed  against  the  decision 

of  the  Court  of  Queen's  Bench  (reported  vol.  5, 

P*  *95),  the  case  was  heard  February  1st  and  2nd ;  before 

"■^^^^  C.  J.,  Pollock  C.  B.,  Willes,  Keating  and  Smith 

"  •»  and  Martin  and  Pioott  BB.  ;  Channell  B.  being 

X  2 


308  EXCH.   CH.   HILARY  VACATION. 

1866.       present  during  the  earlier  part  of  the  argument.    A^ 
i^,.p  piece  of  the  woven  cloth  registered  was  produced  to  th& 


_      ^-  Court. 

H0LD8WORTH. 


Manisty  {Denman  and  Kemplay  with  him),  for  the 
defendants.— Stat  5  &  6  Vict  c.  100.,  relating  to  the 
copyright  of  designs  for  ornamenting  articles  of  manu- 
facture, sect.  3,  class  12,  protects  *^  woven  fabrics,  not 
comprised  in  any  preceding  class :''  and  sect  15  requires 
the  party  to  register  them  by  delivering  to  the  registrar 
two  copies,  drawings  or  prints  of  such  designs.  Stat 
6  &  7  Vict  c,  65.  s.  2.  extended  the  protecti&n  to  designs 
for  the  shape  or  configuration  of  articles  of  manufacture 
not  of  an  ornamental  character ;  and  sect.  8  requires 
two  drawings  or  prints  to  be  registered.  Stat.  21  &  22 
Vict  c.  70.  s.  5.  declares  that  ''  the  registration  of  any 
pattern  or  portion  of  an  article  of  manufacture  to  which 
a  design  is  applied,  instead  or  in  lieu  of  a  copy,  drawing, 
print,  specification,  or  description  in  writing,  shall  be 
as  valid  and  efiTectual  to  all  intents  and  purposes  as  if 
such  copy,  drawing,  print,  specification,  or  description 
in  writing  had  been  furnished  to  the  registrar.''  The 
object  of  this  statute  was  to  supply  a  defect  in  stat  6  &  7 
Vict  c.  65.  s.  8.,  which  did  not  aUow  the  registering 
by  a  copy  of  articles  not  of  an  ornamental  nature. 
But  Stat.  21  &  22  Vict  c.  70.  s.  5.  did  not  intend  to 
give  a  greater  efiect  to  registering  a  portion  of  the 
fabric  than  the  article  itself  would  have  had  before. 
Before  that  Act  it  was  held  that  leaving  a  shawl  to  be 
registered  was  insufficient,  as  it  gave  no  information  of 
the  nature  of  the  party's  claim ;  Norton  v.  NichoUs  (a) : 
and  a  distinction  is  taken  in  that  case  between  register- 
ing the  design  and  registeriug  the  article.    It  was  never 

(rt)  lE.^E,  701. 
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intended  by  the  recent  Act  to  allow  an  article  to  be       1866. 

regwtered,  consisting  of  seyeral  different  things,  which      m^cUb 

would  not  on  the  view  indicate  what  the  design  was,  hoi,d8wobth. 

and  leave  that  to  be  determined  as  a  question  by  the 
jury.  Such  a  system  would  enable  the  party  registering 
to  hm»  everybody,  by  shifting  his  claim,  as  occasion 
mmi,  from  one  part  of  the  article  registered  to  another. 

Melksh  (Gray  and  Philbrick  with  him),  for  the  plain- 
tifl^  was  not  called  on. 

Erli  C.  J.  The  judgment  of  the  Court  of  Queen's 
Bench  most  be  affirmed.  The  question  is,  whether  The 
Copyright  of  Designs  Act,  1858,  21  &  22  Vict  c.  70., 
ia  sufficiently  complied  with  by  the  party  leaving  a 
pi^ttem  of  the  design  which  he  claims  with  the  registrar. 
And  tracing  the  language  of  the  statutes  from  5  &  6 
Re/,  c.  100.  to  21  &  22  Vict  c.  70.,  in  order  to  collect 
d^  intention  of  the  Legislature,  I  think  the  registering 
^  pattern  before  me  is  a  compliance  with  the  last 
mentioned  statute,  and  vests  the  whole  property  in  this 
Wgn  in  the  plaintiff. 

I  take  the  design  to  be  an  entirety.  Although 
*^  part  of  the  article  registered  is  the  property 
of  the  party  registering,  still  nothing  but  the  combina- 
tion constitutes  the  design.  That  law  is  for  the  protec- 
wA  of  the  public.  The  shape  of  the  stars  and  a  small 
P*^  of  the  ground  could  not  give  a  correct  idea 
of  what  the  party  intended  to  have  protected.  But 
I  flunk  no  danger  will  result  to  the  public  from  our 
*"^™^  such  a  registration  sufficient  as  was  made  here, 
°^  of  the  entire  combination.  I  am  clearly  of  opinion 
™t  if  another  person  were  to  copy  the  star  by  itself, 
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18G6.        no  action  could  be  maintained  against  bim  by  the  pa 

M<c&AB       registering.    And  the  same  of  the  chain^  eren  thoi 

HoLDswoBTH.  *^®  partj  knew  that  there  must  be  stars^  shading 

stars^  a  collocation  of  those  stars^  and  jdacing  them 
a  certain  ground.   The  question  then  whether  the  dee 
was  infringed,  and  whether  it  was  a  new  or  an  old  c 
was  for  the  jury;   but  it  was  for  the  Judge  at 
trial  to  decide  judicially^  looking  at  the  statute  and 
pattern  registered  as  a  question  of  law,  whether 
statute  had  been  complied  with ;  and  we,  sitting  a 
Court  of  appeal  without  a  jury  to  assist  us,  are  in 
same  situation,  and  we  are  of  opinion  that  it  ha& 

The  rest  of  the  Court  concurring. 

Decision  affirmed  < 

(a)  See  stat.  24  Ac  25  Vict  c.  73. 


\8aturdtw, 
June  2d(( 
1866.] 
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The  Ipswich  Dock  Coraraissioners,  appts.,  T 
Overseers  of  the  Parish  of  St.  Peter,  Ipswi* 
respts. 

1.  An  estuaiy  or  arm  of  the  sea  is  prim&  facie  extra-parochial ; 
this  presumption  may  be  rebutted. 

2.  A  wet  dock  was  constructed  on  a  portion  of  land  reclaimed  firon 
ooze  or  bed  of  a  navigable  tidal  liTer.  In  order  to  prove  that  it  wai 
part  of  the  a(]yoining  parish  evidence  of  perambulations  of  that  pazisl 
of  others  abutting  on  other  portions  of  the  reclaimed  land  was  g 
which  seemed  to  shew  that  the  rights  of  those  parishes  extended  on 
high-water  mark.  Against  this,  however,  it  appeared  that  in  each  o 
parishes  considerable  tracts  were  reclaimed  from  the  ooze  or  bed  o: 
river,  and  rated  to  the  poor  rate.  Held,  that  the  presumption  of  ] 
chialitj  arising  from  payment  of  these  rates  outweighed  the  con 
presimiption  arising  from  the  perambulations. 

3.  On  appeal  against  a  poor  rate  by  the  Conunissioners  of  the  J^ 
Docks,  it  appeared  that  by  stat.  4oG.  3.  c.  ci.,  for  rendering  more  coi 
dious  the  port  of  Ipswich,  Commissioners  were  appointed  for  imprc 
part  of  the  river  Orwell,  within  the  borough  of  Ipswich  ;  and  sect.  1 
acted,  that  certain  duties  should  be  paid  to  them  by  the  owners  and  ma 
of  vessels  belonging  to  or  coming  to  the  port  between  Stoke  Bridgi 
Levington  Creek,  a  distance  of  about  eight  milea,  and  by  the  owd« 
all  goods,  wares,  merchandise,  and  commodities  exported  from  or  imp 
into  the  port  of  Ipswich  within  those  limits,  and  for  all  ships  eo: 


812  [trinity  term.] 

1866.  to  the  Ipswich  Dock,  to  aUow  certain  drawbacks^  anc 

Ipswich  ^^^  other  purposes/' 

^,!S2:        By  a  rate  made  in  November,  1863,  for  the  relief  o 

^   ^*  the  poor  in  the  respondent  parish,  the  appellants  wene 

St.  Pbtbb,    assessed  as  owners  and  occupiers  of  '*  part  of  Wet  Dock,* 
Ipswich, 

estimated  extent  24  a.  1  r.  81  p.,  at  the  gross  estimatea 

rental  of  2159/.  and  the  rateable  value  of  1468/. 

Against  this  rate  the  appellants  appealed  to  the 
Quarter  Sessions  for  the  borough  of  Tpnoichj  and  the 
parties  agreed  that  the  Quarter  Sessions  should  alter, 
amend,  or  confirm  the  rate  in  accordance  with  the 
decision  of  this  Court,  which  was  to  be  at  liberty  to 
draw  any  inferences  of  fact  on  the  questions  raised  by 
the  following  case. 

The  wet  dock  was  constructed  in  the  years  1887-8-9 
and  1840  xmder  the  provisions  of  the  first  Dock  Act, 
7  ^.  4  &  1  Vict  c.  Ixxiv.,  and  has  been  maintained 
under  the  provisions  of  that  and  subsequent  Acts  ol 
Parliament  from  that  time. 

The  wet  dock,  excluding  a  portion  of  the  entrance 
lock  as  to  which  no  question  was  raised,  had  not  nor  had 
the  land  upon  which  it  was  constructed  been  ever  before 
rated  to  the  relief  of  the  poor.  It  consists  of  a  portion 
of  the  ooze  and  tidal  channel  of  the  Orwell  about  twelve 
miles  in  length,  lying  in  a  north  westerly  direction  between 
the  town  of  Harwich  towards  the  south  on  the  coast 
and  the  town  of  Ipswich  inland  to  the  north,  forming 
as  the  appellants  conttoded,  but  the  respondents  denied, 
an  estuary  of  the  sea..  The  river  Gipping  falls  into  the 
Orwell  at  its  northernmost  extremity  at  or  near  Stoke 
Bridge.  The  flow  of  the  tide  reaches  a  point  upwards 
of  a  mile  beyond  Stoke  Bridge.  The  channel  of  tbe 
Orwell  is  always  covered  at  low  water. 
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Bridge  and  Lemngton  Creek,  a  distance  of  about  eight 
miles^  and  by  the  owners  of  all  goods^  wares,  mercbaa- 
dise,  and  commodities  exported  from  or  imported  into 
the  port  of  Ipswich  within  the  said  limits,  and  for  all  ahips 
and  vessels  coming  into  the  riyer  within  the  said  limits^ 
except  wherries  or  passage  boats  belonging  to  the  port^ 
the  several  and  respective  rates,  dues,  or  duties  men- 
tioned and  specified  in  the  table  thereunto  annexed. 

By  sect.  20  it  was  enacted  that  the  moneys  raised  by 
the  duties  should  be  applied  by  the  Commissionera 
towards  improving  the  river  in  the  proportion  and 
manner  therein  specified,  and  after  a  certain  event, 
which  had  happened,  the  duties  were  to  cease,  and  in 
lieu  thereof  certain  small  tonnage  rates  on  vessels  were 
to  be  paid. 

By  sect  38  it  was  enacted  that  all  vessels  coming  into 
the  river  Orwell,  and  navigating  therein  above  Levingtom 
Creek,  and  the  cargoes  of  which,  or  any  part  thereof^ 
should  be  delivered  in  any  part  of  the  river,  or  brought 
to  the  port  of  Ipswich,  should  be  deemed  to  be  within 
the  river  of  the  port  of  Ipswich  in  such  and  the  same 
manner  as  if  they  came  to  and  iised  the  quay  called  the 
Common  Quay,  and  should  be  subject  to  the  rules,  bye 
laws,  and  regulations  to  be  made  by  virtue  of  the  Act. 

The  Commissioners  under  this  Act  constructed  a 
baUast  wharf  on  the  ooze  of  the  river,  built  a  dredging 
engine,  barges,  &c.,  and  by  cutting  new  channels  and 
dredging  at  various  points  between  Ipswich  and  Harwidk 
materially  increased  the  depth  of  water  in  the  port  d 
Ipswich, 

In  1793  Stat.  33  G.  3.  c.  92.,  entituled  "An  Act  for 
paving,  lighting,  cleansing,  and  otherwise  improving  the 
town  of  Ipswich,*'  &&>  was  passed. 
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Hie  Commissioners  under  that  statute  having  con- 
tracted a  heavy  debt  in  carrying  out  its  objects^  obtained 
an  amending  Act,  55  G.  3.  c.  3LXvi.,  by  which,  after  recit- 
ing that  it  was  expedient  that  more  effectual  provision 
ihoold  be  made^  inter  alia,  for  paying  the  interest  of 
that  debt,  the  paving  Commissioners  were  empowered 
^7  <^  6,  in  addition  to  levying  rates  on  houses  and 
iBniy  to  levy  on  and  after  the  24th  June^  1815,  additional 
^^Qtiea  of  \$.  per  chaldron  or  8(/.  per  ton  on  all  coals, 
cole  and  cinders  which  should  be  imported  or  brought 
^to,  landed  or  delivered  within   the  river  Orwell  or 
^own  of  Ipiwich. or  the  harbour  thereof. 

The  paving    Commissioners,  however,    got   further 
into    debt,  and  in  1837  obtained    stat   7    W.  4  k 
1    VieL  c.  budii.,  which,  after  reciting  that  they  had 
inclined  debts  to  the  amount    of    16,000/.  and  up- 
wards, and  that  a  Bill  was  then  before  Parliament  to 
amend  the  Biver  Act,  45  G.  8.  c.  cci.,  repealed  previous 
Acta  and  re-enacted,  with  certain  alterations,  the  pro- 
fwons  as  to  paving,  lighting,  &c.,  therein  contained,  but 
omitting  the  sections  contained  in  those  Acts  by  which 
they  were  empowered  to  levy  the  coal,  coke  and  cinder 
ntes.  This  omission  was  in  pursuance  of  an  arrangement 
wnctioned  by  the  inhabitants  of  the  town  by  which  the 
iTer  Commissioners,  in  consideration  of  the  paving 
^^^''i^^nussioners  giving  up  such  duties  and  rates,  took 
^pon  themselves  the  debts  of  the  latter  body. 

^^  river  Commissioners  obtained  the  first  Dock  Act, 
^  ^  4  &  1  Vict.  c.  kxiv.,  30th  June,  1837. 

•*^e  preamble,  after  referring  to  the  River  Act  and  what 
_  been  done  under  it,  states  "  Whereas,  since  the  pass- 
^  ^^  the  said  recited  Act  the  trade  and  shipping  of  the 
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1866.       port  of  Ipswich  have  greatly  increased,  and  it  wonl 

Ipswich      tend  much  to  the  advantage,  not  only  of  the  sail 

missioners     P^^  ^^^  <>{  the  neighbourhood  thereof  but  of  ths 

Overseers  of    P^^  ^^  ^^^  kingdom  in  ni^hich  it  is  situate,  and  it  i 

IwnoH'     ^^y  expedient  for  the  security  and  improvement  c 

the  public  revenue  and  for  the  benefit  of  commera 

that  a  convenient  wet  dock  and  basin,  with  all  necee 

sary  quays,  &c.  should  be  made  and  constructed,  frc. 

and  that  for  the  carrying  into  effect  the  said  purposes  ih 

said  recited  Act  should  be  amended,  and  that  the  power 

and  provisions   therein  contained  should  be  enlarge 

and  vested  in  the  Commissioners,  hereBy  appointed.^^ 

Sect.  1  repeals  the  River  Act ;  and  sect.  8  appoint 
the  mayor,  aldermen,  and  councillors  of  Ipswich  an< 
seventy-two  other  persons  therein  named,  the  thei 
river  Commissioners,  Commissioners  for  the  purpose  o 
carrying  the  Act  into  execution,  by  the  name  and  styl 
of  ^'  The  Ipswich  Dock  Commissioners." 

By  sect  17,  the  provisions  of  which  are  re-enacted  am 
continued  by  The  Ipswich  Dock  Act,  1852,  the  Commis 
sioners  were  empowered  to  make  and  maintain  upoi 
part  of  the  river  OrweU  and  harbour  of  Ipswich,  as  wd 
as  the  lands  which  should  be  purchased  by  or  vested  ii 
them,  under  the  authority  of  the  Act,  a  navigable  dod 
or  basin,  with  an  entrance  lock  or  locks,  embankments 
cuts,  with  entrances,  into  and  from  the  same,  and  also  ; 
new  cut,  channel,  or  river  with  roadways  on  each  sid 
thereof,  and  into  and  through  the  said  cut  or  channd 
to  turn  and  divert  the  waters  of  the  river  Gipping  an< 
the  flow  of  the  tide  of  the  river  OrweU,  and  to  construe 
quays,  whar&  and  other  works  necessary  or  prope 
for  carrying  into  effect  the  purposes  of  the  Act,  an< 
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also  to  build  a  quay  80  feet  wide  for  the  trade  and  1866. 
bmmesB  of  the  town  and  port  along  the  north  and  east  ipgwica 
ndes  of  the  dock,  to  project  into  the  then  channel  of    i><>ck  Com- 

'        r     •»  xnissioners 

tiie  mer  in  firont  of  the  then  line  of  qnays.  the  quay    _     ^• 
▼all  to  be  the  property  of  the  owners  of  the  quays  in     St.  Pjeteb, 

Ipswich 

front  of  which  the  same  should  be  built^  and  to  be 
kqit  in  repair  by  them. 
These  works  were  duly  executed  by  the  Commis- 

flonerBi 

Sect  89  vests  the  wharfis,  quays^  lands,  and  all  erec- 
tiooa^cntSy  locks,  sluices,  and  other  things  purchased, 
icqoiied,  or  made  under  the  River  Act,  all  lands,  &;c., 
to  be  purchased   under  the   Act,    all    buildings    to 
be  erected  thereon,  '*  and  so  much  of  the  channel  and 
^^M  or  mud  of  the  river  Orwell  as  will  be  enclosed 
vitliin  the  area  of  the  said  intended  dock,'^  and  all 
^^  &C.,  to  be  made  by  virtue  or  in  pursuance  of  this 
Act,  and  all  the  personal  property  vested  in  the  Com-^ 
^"^*umcrs  under  the  River  Act  in  the  dock  Commis- 
•*<ttien  appointed  by  virtue  of  the  Act  and  their  suc- 
cessors. 

Sect.  45  imposes  the  rates,  dues,  and  duties  specified 

in  a  Schedule  to  the  Act  on  all  vessels  coming  into  the 

river  between    Stok^  Bridge  and  Levington  Creek,   in 

effiect  re-enacting  the  14th  section  of  the  River  Act, 

M^  tbe  same  rates  are  imposed  by  section  40  of  The 

IVf^h  Dock  Act,  1852. 

Sect  48  declares  it  to  he  the  true  intent  and  meaning 
w  the  Act,  that  for  one  arrival  together  with  one  depar- 
*we  of  each  vessel  at  and  from  the  port  of  Ipswich 
®wy  one  tonnage  rate  for  the  dock  shall  be  due  and 
I*y»ble  for  each  vessel,  &c. 
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Sect.  60^  which  is  in  effect  re-enacted  by  sect  43  o 
The  Ipswich  Dock  Act,  1852,  but  to  which  there  was  n< 
corresponding  provision  in  the  River  Act,  provides  tha 
all  vessels  remaining  in  the  dock  for  upwards  of  tw 
months,  shall  pay  an  additional  rate  or  duty  per  ton  pc 
month. 

Sect.  52  contains  regulations  for  the  payment  of  tl 
duties,  referring  to  them  as  dockage  rates. 

•Sect  53,  which  is  in  effect  re-enacted  by  section  4 
of  The  Ipswich  Dock  Act,  1852,  enacts  that  vessel 
navigating  the  river  above  Levington  Creek  diall  I 
deemed  to  be  within  the  river  of  the  port,  in  such  an 
the  same  manner  as  if  they  had  come  into  the  dock. 

Sect.  60,  which  is  recited  and  in  effect  re-enact€ 
with  certain  additions  by  section  52  of  The  Ipnou 
Dock  Act,  1852,  and  which  is  in  effect  a  re-enactmei 
of  sect  6  of  stat  55  G.  3.  c.  xxvi.,  gives  tl 
Commissioners  a  duty  of  one  shilling  for  every  tc 
of  coals,  coke,  and  cinders  which  shall  be  importc 
or  landed  within  the  river  Orwell  or  town  of  Ipswic 
or  the  harbour  thereof,  or  otherwise  brought  i 
delivered  within  the  limits  of  the  Act,  in  addition  to  i 
other  duties  payable  in  respect  thereof  by  any  law  < 
statute  whatsoever. 

Sect.  68  directed  the  appropriation  of  the  monii 
authorized  to  be  collected  to  the  purposes  of  that  ax 
the  previous  Acts  exclusively. 

The  Commissioners,  finding  their  means  insuffidei 
to  complete  their  works,  obtained  in   1841  stat.  4  & 
Vict.  c.  lii.,  the  second  Dock  Act,  empowering  them 
raise  in  addition  to  the  sum  of  70,000/L  authorised 
be  raised  by  stat.  7  H\  4  &  1  VicL  c.  Ixxiv.,  a  furth 
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sum  of  20flOOL  on  the  credit  of  the  rates  and  duties 

created  hj  the  last  mentioned  Act  to  be  applied  in 
completing  and  improving  the  dock  and  works  autho- 
rised bj  that  Act  to  be  made. 

This  20,000/.  was  also  found  to  be  insufficient,  and  in 
1843  the  Commissioners  obtained  stat.  6  &  7  Vict  c.  xx., 
the  third  Dock  Act,  empowering  them  to  impose  an 
tdditional  duty  of  6d.  per  ton  on  all  coals,  coke,  and  cin- 
ien  imported  within  the  river  Orwell  or  town  of  Ipswich, 
or  otherwise  brought  or  delivered  within  the  limits  of 
stat  7  ^.  4  &  1  Vict  a.  Ixxiv.  to  be  applied  in  the 
aoe  manner  as  the  duties  granted  by  that  Act. 

Under  stat  6  &  7  Vict.  c.  xx.,  the  Commissioners 
nised  the  sum  of  18,500/.,  which,  together  with  the 
niDS  of  70,0002.  and  20,000/.  amount  to  108,500/., 
&  whole  of  which  had  been  duly  expended  in  pur- 
mnoe  of  the  requirements  of  the  several  statutes  in 
the  construction  of  the  dock,  and  in  improvements  in 
the  river,  and  which  now  constitute  the  existing  debt. 

The  Commissioners  under  this  Act,  whenever  they 
^  any  surplus  income,  expended  it  in'  completing  and 
ii^taining  the  dock  and  channel^  deepening  and 
cutting  new  channels,  dredging  and  otherwise  improving 
tli«  navigation  of  the  river  in  accordance  with  the  re- 
tirements of  the  Act. 

The  Ipswich  Dock  Act,  1852,  15  &  16  Vict  c.  cxvi., 
^oder  which  the  appellants  now  act,  by  sect.  3  repeals 
Ac  previous  Dock  Act  with  the  exception  of  certain 
PW)Twions  expressly  retained,  by  sect.  2  incorporates 
^^rt^in  provisions  of  The  Harbours,  Docks,  and  Piers 
Clauses  Act,  1847, 10  &  11  Fict  c.  27.,  by  sect  31  incor- 
porates The  Lands  Clauses  Consolidation  Act,   1845, 
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1866.  8  &  9  Vict  c.  18.,  and  by  sect  4  vests  the  dock,  and  s 

Ipswich  cats,  quays,  wharfs,  houses,  warehouses,  roadways,  ec 

missionezB'  bankments,  locks,  sluices,  sewers,  drains,  and  other  wor^ 

Oyereeere  of  *"^^  buildings,  tenements,  rights,  privileges,  exemption 

St.  Pkter,     easements,    hereditaments,    and  real  estate,    and 
Ipswich.  /  '-j  7 

stocks,  funds,  &c.,   and  personal  estate  belonging 
the  Commissioners  under   the  repealed  Acts,   in  iQ 
Commissioners  incorporated  under  this  Act 

Sect.  32  re-enacts  the  17th  and  subsequent  seda*^ 
of  the  first  Dock  Act,  7  ^.  4  &  1  Vict  c.  Ijosl, 
empowering  the  Commissioners  under  that  Act 
construct  the  wet  dock  as  therein  described,  ^ 
after  reciting  that  the  Commissioners  had  execcs. 
those  works,  iTnd  certain  others  in  connection  th^ 
with  for  the  convenience  of  business  and  for  1 
health  and  recreation  of  the  inhabitants  of  the  toii 
enacts  that  the  works  shall  be  maintained  and  k« 
in  good  order  and  repair,  of  the  form  and  dimenai<v 
of  which  the  same  had  been  constructed,  and  that  m 
the  powers  of  that  Act  for  dredging  and  deepenii:^ 
the  dock  and  basin  should  continue  in  force. 

By  sect.  40,  a  re-enactment  of  sect.  14  of  the  Ei?ci 
Act,  and  of  sect  45  of  the  first  Dock  Act,  the  Commit 
sioners  are  empowered  to  levy  the  rates  specified  in  th( 
Schedule  on  the  persons  and  the  owners  and  master 
having  command  of  vessels  belonging  to  or  coming  i 
the  port,  between  StoPe  Bridge  and  Levington  Creek,  fo 
all  vessels  coming  into  the  river  within  those  limits. 

The  41st  section  contains  regulations  for  paymen 
of  the  rates  and  duties  which  become  payable  on  th 
arrival  or  departure  of  vessels  ^^  at  and  from  the  poi 
of  Ipsicich,'* 
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S^ct  42. "  All  Teasels  coming  into  the  river  OrwelU 

^  fiaiigating  therein  above  Levington  Creek,  and  the 

^^'Jfoes  of  which  or  any  part  thereof  shall  be  delivered 

^  anj  part  of  the  said  river,  or  brought  to  the  port  of 

'fy^^okh,  shall  be  deemed  to  be  within  the  river  of  the 

port  of  Ipgwich^  in  such  and  the  same  manner  as  if  they 

Cftme  into  the  dock,  and  shall  be  subject  and  are  hereby 

declared  to  be  liable  to   the   rates  or  duties  hereby 

S*^nted,  and  to  such  rules,  byelaws,  and  regulations  of 

tlie  Commissioners  as  shall  be  in  force  immediately  after 

^€  passing  of  this  Act,  or  shall  be  hereafter  made  under 

*fc€  provisions  theieot** 

By  sect  43  every  vessel  going  into  the  dock  may  be 

•Xftd  remain  there  for  the  space  of  two  months,  to  be 

ec^mputed  from  the  time  of  going  into  the  dock,  on  pay- 

^>^  the  rates  or  duties  specified  in  the  Schedule;  and  if 

*<>di  vessel  shall  remain  in  the  dock  more  than  two 

iiKmfhs  there  shall  be  paid  and  payable  to  the  Commis- 

Wmen,  or  their  collectors  or  deputies,  in  addition  to 

^e  rates  or  duties  aforesaid,  by  the  master,  owner,  or 

consignee   of   such  vessel,   according   to  the  tonnage 

Wden  thereof,  for  every  month  which  such  vessel  shall 

icnudn  in  the  dock,  the  rate  or  duty  of  one  penny  per 

^  per  month. 

Sect  62  recites  the  duties  on  coals,  coke,  and  cinders, 
Ic^emiderthe  Dock  Acts,  the  sums  the  Commissioners 
^W  authorized  to  borrow  on  the  credit  of  those  duties, 
^  tbat  the  same  powers  of  levying  those  duties  were 
intended  to  be  reserved  to  the  Commissioners  notwith- 
^^^'^iSoif  the  repeal  of  those  Acts;  and  enacts  that 
from  and  immediately  after  the  passing  of  the  Act  there 
^Ibe  paid  to  the  Commissioners  the  duty  or  sum  of 
^^^  m.  Y  B.  &  S. 
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1866.        one  ahiUing^  and  also  the  further  duty  or  sum  of 
Ipswioh      ^^'  every  ton  weight  of  coak^  ooke,  and  cinden,  and 
in  proportion  for  any  leas  quantity  which  shall  or 


Dock  Com- 
miBtdoners 


▼•      ^    be  imported  or  landed  within  the  river  Orwell  or 

Oveneers  of  '^ 

St.  Pbtxb,     of  Ipswich,  or  the  harbonr  thereof,  or  otherwise  broogi^^ 

Ipiwioh.  ^  ^^ 

or  delivered  within  the  limits  of  the  Act,  snch  rates  C^\ 

duties  to  be  paid  in  addition  to  all  other  dnties  — 


impositions  payable  or  to  become  payable  in 
thereof  by  any  law  or  statute  whatsoever. 

Sect.  64  directed  the  application  of  all  moneys  then  in 
the  hands  of  the  Commissioners  or  due  to  them  at  the 
time  of  the  passing  of  the  Act,  together  with  all  moneys 
which  should  be  borrowed  under  its  provisions  upcm  the 
credit  of  the  rates  and  duties  thereby  authoriied  to 
be  taken,  and  all  other  moneys  to  be  collected  and 
received  by  them  under  its  authority. 

The  appellants  duly  levied  and  collected  the  tonnage 
rates  and  coal  duties  authorized  to  be  levied  and  obi* 
lected  by  them  under  the  Acts  of  Parliament  befiire 
referred  to  in  the  manner  most  conducive  to  the  main* 
tenance  and  encouragement  of  the  trade  of  the  port, 
and  according  to  the  rates  by  which  the  largest  amount 
of  revenue  could  be  collected,  and  duly  applied  that 
revenue  to  the  objects  and  purposes  and  according  to 
the  provisions  of  the  Acts,  and  did  not  receive  or  ap- 
propriate to  themselves  any  benefit,  pecuniary  or  other- 
wise, out  of  the  proceeds  of  any  such  rates  or  duties^ 
and  managed  and  conducted  the  necessary  business 
connected  with  the  port,  harbour  and  dock  without  any 
remuneration  or  allowance  for  expenses  as  directors  or 
otherwise  of  such  port,  harbour,  or  dock. 

There  was  still  due  and  owing  the  sum  of  18,60(NL 
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borrowed  on  the  credit  of  the  additional  Auty  of  sixpence 
per  ton  on  ooalsy  coke^  and  cinders  authorized  to  be  levied 
bjtite  last  mentioned  Act 

In  order  to  maintain,  and  if  practicable  extend,  the 

tndeof  the  port  of  Ipswich,  to  give  facilities  for  the  nse 

tf  Ae  barbonr^  and  to  enable  Teasels  to  reach  the  docks, 

it  bid  hitherto  been  found  necessary  to  expend  consider- 

ibk  rams  in  each  year  in  dredging,  cleansing,  widening 

nd  improving  the  cuts  in  the  river.    Since  The  Ipswich 

I^  Act,   1852,  came    into  operation,  the    surplus 

ffimxQt,  after  paying  the  costs,  charges  and  expenses  of 

ttid  attending  the  passing  of  the  Act  and  incidental 

^hreto,  and  after  paying  the  interest  on  the  money 

•  wnmnd,  whidi  had  never  amounted  to  80002.,  had 

ways  been  required  for  maintaining  the  dock  and  for 

^  necessary  works  in  the  river,  and  was  always  so 

Vplied  by  the  appdhmts. 

fiebre  the  construction  of  the  dock  and  works  the 
''^vitime  commerce  of  Ipswich  was  conducted  in  that 
?•■*  of  the  river  Orwell  which  now  forms  the  wet  dock ; 
^^^  water  at  high  tide  extended  to  the  quays  and  banks 
^^  each  side  of  the  river,  but  at  low  tide  receded  to  a 
narrow  channel  on  the  north  side,  leaving  the  ooze  on 
^^  aouth  uncovered. 

Portions  of  land  above  high  water  mark  on  both  sides 

tVe  river,  were  admitted  by  the  appellants  to  be  in  the 

i^cvpmdeat  parish.    The  promoters  of  the  first  Ipswich 

^^  Bill  proposed  to  convert  this  space  into  a  wet  dock, 

^looordingly  took  the  powers  conferred  in  sect  17  of 

w  Act  The  Act  having  passed,  the  Commissioners  pro- 

cceded  to  carry  out  their  plans  in  the  following  manner, 

^*'  They  purchased  a  lai^  quantity  of  land  in  the 

'^'Psdent  parish  and  in  the  parish  of  St.  Mary,  Stoke. 

Y  2 
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1866k        Th^  then  excavated  a  lai^  cut  or  diannel  thro 

Ipswich      that  land  intersecting  the  river  Orwell  above  and  be 

missionezB     that  portion  of  the  river  to  be  enclosed  as  a  d 

Oreneen  of    Having  thns  provided  a  new  channel  for  the  recep 

IwwiCB^'     ^^^  diversion   of  the  river  waters,  they  constra 

banks  and  quays  at  points  in  the  Orwell,  which  i 

proposed  enclosing ;  and  finally,  making  an  entrance  1 

from  the  new  channel  into  that  enclosure,  oomph 

the  wet  dock  and  its  approaches  as  they  now  subsist. 

The  only  access  to  the  wet  dock  is  through  the  i 
cut  and  lock  in  the  respondent  parish.  The  quantit 
land  claimed  by  the  respondent  parish  in  the  wet  d 
and  lock  is  24«.  1  r.  31  p.  And  the  only  question  i 
before  the  Court  is  as  to  the  rateability  of  the  2 
It.  81  p. 

For  several  centuries  past  the  parish  of  SL  Peter 
comprehended  certain  lands  on  both  sides  of  the  rivn 

A  piece  of  land  called  Cordingley,  on  the  north  € 
corner  of  that  portion  of  the  parish  of  St  Peter  wbi 
is  on  the  southern  side  of  the  river  Orwell,  was  redaim 
from  the  ooze  of  the  river  some  time  between  the  ye 
1797  and  1811  and  built'  upon,  and  has  been  sii 
rated  to  the  relief  of  the  poor  of  that  parish. 

A  large  piece  of  land  on  the  St.  dementis  side  of 
river,  consisting  of  several  acres,  was  in  like  man: 
reclaimed  from  the  ooze  of  the  river,  and  impro* 
and  built  upon,  and  afterwards  rated  to  the  relief  of 
poor  of  that  parish. 

Before  the  first  Dock  Act  was  obtained  the  ordin 
course  of  perambulation  by  the  parish  officers  and 
habitants  of  St.  Peter\  as  far  back  as  living  mem 
extends,  commenced  at  a  point  on  the  north  side  of 
river,    commonly  called   Alexander's   Key.      Here 
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P^nmbnlaton  crossed  the  river  by  a  boat  to  the  opposite 

^hore,  where  some  landed  in  the  mud,  and  proceeded  by 

•B  emiMmkment  on  the  margin  of  the  river  Orwell,  on 

^hich  embankment  there  was  no  public  right  of  road, 

to  tlie  extreme  bound  of  the  parish  at  the  south  east 

corner,  called  The  Point,  carefully  comprehending  in 

such  perambulation  the  portion  of   land  reclaimed  by 

Gnrdmgley  after  that   had  been  won   from  the  river. 

The  rest  of  the  party  went  down  by  the  same  boat 

mlong  the  stream  of  the  Orwell,  to  the  same  point,  where 

the  whole  party  met  and  continued  their  course  by  land 

along  the  undisputed  boundary  of  the  parish,  till  they 

again  reached  the  bank  of  theriver  a  little  above  the  bridge 

called  Stoke  Bridge.     Here  one  or  more  swam  straight 

across  the  river  to  a  point  on  the  opposite  bank,  while 

otHen  walked  round  by  the  bridge  to  the  same  point. 

I'^rom  this  point  the  perambulating  party  proceeded  along 

the  north  bank  of  the  river  to  the  bound  of  the  parish, 

^li.cnce,  after  crossing  several  marshes,  they  reached  the 

Gipping  a  little  to  the  south  west  of  Handford  Mill, 

they  crossed  and  proceeded  along  the  north  bank 

^^    the  river  until  they  arrived  at  a  point  where  they 

tixmed  down  the  Handford  Road  into  Tanner^s  Lane, 

»3Qd  again  reached  the  river  Gipping  which  they  crossed 

&i^d  kept  along  the  west  bank  until  they  reached  a  place 

called  The  Hole  in  the  Wall,  where  they  crossed,  and 

^^  continued  the  undisputed   bounds   to  the  place 

whence  they  stiuled. 

The  ordinary  course  of  perambulation  by  the  parish 
^^'^cen  and  inhabitants  of  the  adjoining  parish  of  St 
^«»y  Key  before  the  first  Dock  Act  was  obtained  was 
™tt  Sl  Mary  Keg  Church  to  the  margin  of  the  river 
■'ttieleft  hand  side  of  Alexander's  Yard.     From  this 
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1866.       point  a  line  of  private  quays  extended  to  the  extien 

Ipswich      boundary  of  the  parish  at  the  eastend  on  the  OrweB  m 

mudonen    ^^  ^^^  parish^  which  quays  were  railed  and  fenced  m 

Oreneera  of  ^^™  ^^^  other  SO  as  to  make  it  impossihleordaiigero* 

St.  Pbtse,    to  walk  along  the  top  of  the  quays  on  the  margin  of  til 

river.    Some  of  the  perambulators  went  down  by  boi 

on  the  OrweU  from  one  extreme  point  to  the  other 

alongside  the  quay  but  necessarily  outside  the  Tessdi 

moored  to  the  quays^  so  that  the  perambulation  mig^ 

comprehend  all  the  quay  property  which  was  rated  to 

the  relief  of  the  poor.    The  others  proceeded  by  tb 

public  streets  to  the  same  point  at  the  east  end,  when 

they  met  the  party  landing  firom  the  boat^  and  all  pro 

ceeded  together  to  perambulate  the  inland  boundary  o 

the  parish. 

In  the  parish  of  St  Clement,  which  extended  abqu 
two  miles  and  a  half  on  the  OrweU  side,  the  ordinar 
course  of  perambulation  was  for  one  portion  of  the  per 
ambulators  to  proceed  from  the  extreme  point  on  th 
east  to  the  extreme  point  on  the  west  by  boat  along  thi 
river,  necessarily  in  the  middle  of  the  channel  when  tb 
tide  was  out ;  another  proceeded  by  land  on  the  mairgii 
of  the  river.  When  these  came  within  a  few  hundrec 
yards  of  the  point  at  the  extreme  west  several  warehonaei 
projected  towards  the  river  so  as  to  leave  no  propa 
footing  between  such  warehouses  and  the  river.  A  fen 
of  the  more  active  of  the  party  contrived,  with  difficulty 
to  crawl  or  scramble  between  these  warehouses  and  thi 
river  for  the  avowed  purpose  of  going  the  whole  rivei 
boundary,  comprehending  in  such  boundary  the  lane 
reclaimed  from  the  river,  while  the  residue  took  th< 
ordinary  roads  on  the  land  side  of  these  obstadea. 

After  the  first  Dock  Act  was  obtained,  and  more  par 
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ticoUly  after  the  formation  of  the  docks^  the  officers        isS^. 
■nd  panahionen  of  all  the  three  parishes^  in  perambu-      ipswioh 
i^tiMig  their  respectiTe  bonndaries  on  the  Orwell  side,     ^i^^" 
«tt«fiilly  parsaed,  as  accurately  as  they  could  trace  it,    OTere^w  of 
the  fine  of  the  centre  of  the  old  channel  of  the  river.  Sjp.  Pbtbb, 

The  i^ipellants  tendered  in  evidence  entries  in  a  book 

Jirodiioed  fiom  the  chest  of  Si.  Peler^s  parish  purporting 

io  contain  aooounts  of  the  disbursements  of  the  church- 

tardens  of  St  Peter^B  papsh,  some  of  which  purported  to 

kavebeen  signed  as  passed  by  the  outgoing  and  incoming 

dnirdiwardensy  a  few  by  the  minister  and  others  assem- 

bledi  in  vestry;  also  oc^ies  of  church  rates  and  rates  for 

tbe  maintenance  of  the  minister  under  the  powers  of  a 

kM^  Act,  and  of  the  distribution  of  various  charitable 

dcMoationSy  and  occasional  memoranda  about  parochial 

•ffim^  audi  as  resdutions  at  parish  meetings  to  try 

qvacatbos  avising  out  of  the  removal  of  paupers,  purport- 

i*^S  to  be  signed  by  the  churchwardens  and  overseers. 

^^he  dates  na  the  boc^  ran  from  1748  to  1860,  but  after 

^o  Tear  1756  the  entries  ccmsisted  chiefly  of  accounts,  of 

^liichaome  purported  to  have  been  signed  and  some  were 

^^^  signed.    The  entries  and  signatures  where  they 

^^^^c^uned  appear  to  have  been  genuine,  and  made  at  the 

^^>^  when  they  are  respectively  dated.    The  book  bore 

^  title  inside  or  out,  but  was  refi^rred  to  in  a  later  paro- 

^^  book  as  a  book  for  churchwardens'  accounts. 

Iix  this  book  appeared  at  the  proper  places,  according 
te  their  respective  dates,  certain  unsigned  entries,  copies 
^  ^Iddi  were  set  out  in  an  appendix  to  the  case.  In 
^^^71,  aqaoDg  the  directions  tor  perambulating  the 
^^^^i^Hidaof  the  parish,  was  the  following,  ''From  Mr. 
f  otobr^a  great  gate  in  the  street  go  through  his  yard  to 
^^  salt  river,  which  cross  passing  along  the  bank  of  the 
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jSm.       ^^   river:''  in   1781  and  1797  there  was  a  nmiki 
entry:   in  1811  the  direction  was  to  pass  *' along  the 
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St.  Petsb,  between  the  channel  and  bank  of  the  said  river),  prboeec 
along  the  same  border."  In  1823,  the  entry  was  tiu 
same,  calling  it  '*  a  new  piece  of  ground  belonging  tc 
Mr.  William  Cordingley**  In  each  of  these  years  thi 
direction  where  the  river  Gipping  formed  the  boundary 
of  the  parish  was  ''  proceed  to  Handford  MiU^  &c.,  pass 
ing  along  the  bank  of  the  river  leading  to  Hawtfon 
Bridge,  &a,  so  as  to  comprehend  one-half  of  the  aau 
river/' 

The  han^lwriting  of  the  earlier  entries  of  1771, 178] 
and  1797  could  not  be  identified.  The  entry  of  181] 
was  in  the  handwriting  of  William  AngeU,  since  deceased 
who  appeared  by  other  entries  to  have  been  acting  ai 
that  time  as  vestry  clerk.  As  to  the  entry  of  182i 
the  heading  and  latter  half  of  the  description  was  in  thi 
handwriting  of  James  HaiU,  since  deceased,  who  wa 
then  the  vestry  clerk,  and  the  residue  of  the  entry  wa 
in  the  handwriting  of  one  Bruce,  since  deceased,  whi 
was  at  that  time  a  clerk  of  James  HaiU. 

These  entries  were  objected  to  by  the  respondenti 
counsel  as  inadmissible  in  evidence. 

The  appellants  contended:  First  That  they  had  m 
such  beneficial  occupation  as  to  render  them  liable  t 
be  rated  to  the  relief  of  the  poor. 

Secondly.  That  the  whole  of  their  revenue  aocroin, 
under  the  Acts  of  Parliament  referred  to  was  specificall 
appropriated,  to  the  exclusion  of  any  liability  to  be  rate 
to  the  relief  of  the  poor. 
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Thirdljr.  That  if  rateable  at  all  they  were  not  rateable 
in  the  respondent  parish. 

Fourtlilj,  That  if  rateable  at  all  such  part  only  of 
the  lerenue  was  rateable  as  was  derived  from  vessels  which 
remained  for  upwards  of  two  months  in  the  dock.  That 
part  amounted  to  lOL  a  year. 

Fifthly.  That  if  the  tonnage  duties  were  rateable  at 
an  such  part  only  was  rateable  as  was  derived  from  the 
tonnagie  duties  paid  by  vessels  which  actually  entered 
thedook. 

BereiftY&e  ftom  tonnage  duties  for  one 

.     ^£2000    0    0 


20  por  cent,  on  an  ayerage  of  the 
toHTiage  of  Yeseele  coming  vithin 
tfaa  limits  of  the  port  never  enter 
tha  dock 


400    0    0 


GhrossBeyenue  £1600    0    0 

Sirthly^  If  the  revenue  derived  from  coal 
dotiea  ^mrete  rateable  at  all^  such  part  only  was 
rateahlc  as  was  derived  from  vessels  which 
actuallj  entered  the  dock. 

Bevav^ne  from  coal  dnties  lees  draw- 

ba^ska  for  one  year  5360    0    0 

10  per  cent  on  an  average  of  the  coal 

landed  within  the  limits  of  the  port 

fr™"»  Teasels  which  never  entered 

the  dock.   The  appellants  claimed 

'^^  to  be  rateable  536    0    0        4824    0    0 


£6400    0    0 

■^  ^*^er  to  ascertain  the  net  rateable  value,  if  any, 

wti^^g  agreed  to  certain  disbursements  on  an  average 

*®  tiluee  years  1861,  1862  and  1868. 

_.         ^Ipellants  also  claimed  various  deductions,  which 
i^sised  . 

^Tiestions,  if  any,  of  fact  for  the  Sessions,  and 
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farther  contended  that  no  part  of  the  rateable  revaine 
was  earned  by  their  occupation  of  the  wet  dodL  in  the 
respondent  parish^  and  if  any  portion  of  their  latteaUe 
revenue  was  so  earned  then  the  proporticm  of  rateable 
revenue  in  the  respondent  parish  was  that  which  the 
area  of  the  portion  of  the  wet  dock  occupied  by  them  in 
that  parish  bears  to  the  area  of  the  river  of  the  port  of 
Ipswich. 

Area  of  wet  dock  in  respondent  parish^  24  a.  1  r.  81  p. 

Area  of  the  river  of  the  port  of  Ipncichy  2097  a. 

The  questions  for  the  opinion  of  this  Court  were : — 

First  Whether  the  appellants  were  rateable  to 
relief  of  the  poor  of  the  respondent  parish  in  respect 
the  24  a.  1  r.  31  p.  of  the  wet  dock,  or  in  respect  of 
much  thereof  as  was  formerly  above  low  water  mark. 

Secondly.  If  rateable  at  all^  whether  they  were  not'== 
rateable  for  that  portion  of  their  revenue  only  whidi 
was  derived 

(1.)  From  vessels  remaining  more  than  two  montiis 
in  the  dock. 

(2.)  From  the  tonnage  dues  <m  vessels  whidi  aotaally 
entered  the  dock. 

(3.)  From  the  coal  duties  paid  by  vessels  ifhidi 
actually  entered  the  dock. 

Thirdly.  K  rateable  at  all,  whether  they  were  not 
entitled^  in  estimating  the  net  rateable  value  of  their 
revenue^  to  deduct  the  per  centages  claimed  on  the 
capital  invested  in  the  dock  and  in  the  river. 

Fourthly.  If  rateable  at  all*  whether  they  were  rate- 
able in  respect  of  their  occi^tion  of  part  of  the  weft 
dock  in  the  respondent  paiiabj  aod,  if  ao  rateable^  what 
proportion  of  their  revenue  was  there  rateable. 
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Mnit^  (Cherry  with  him)^  for  the  respondents. — 
Rnt  Since  the  decision  of  the  House  of  Lords  in 
Tk  MerMjf  Docks  and  Harbour  Board  Trustees  y. 
Cmtm  {a)  it  must  be  taken  that  the  appeUants  are 
liahk  to  be  rated  as  occnpiers  of  the  wet  dock.  [He 
idened  to  stat.  7  ^.  4  &  1  VicL  c.  Ixxiv.  ss.  46.  5& 

eaes.] 

Seoondly.  The  mid  channel  of  the  river  Oru:eU  is  the 
bonndiiy  between  the  parish  of  St  Peter  and  the  parish 
cf&CZrmai/on  the  opposite  side  of  the  river;  and  there- 
five  tbe  area  of  the  wet  dock^  which  is  between  high  an^ 
]ovfatermark,and  partly  below  low  water  ipark,  is  within 
ttepridiof  fi^/.  P^er.    Higher  up  the  river  than  the  wet 
<bd  the  parish  of  St.  Peter  comprehends  the  lands  on 
botbades  of  the  river.    Stat  7  ^.  4  &  1  Vict,  c  Ixxiv. 
a8IL  rests  in  the  dock  Commissioners  the  wharfii,  quay^ 
ksdi  ind  all  erections  thereon,  &c,  '*  and  so  much  of 
tte  cbanuel  and  oose  or  mud  of  the  river  Orwell  as 
viD  be  indosed  within  the  area  of  the  said  intended 
iock/^  thereby  treating  it  as  part  of   the  channel 
[Blaekhtm  J.     Is  this  dock  part  of  the  mud  banks  of 
tiie  river  or  part  of  the  bottom  of  the  sea?    The 
dividing  line  is  where  the  sea  ends  and  the  river  begins ; 
and  that  is,  I  suppose,  to  be  left  as  a  question  of  fact  to 
a  jury,  as  some  other  questions  of  difficult  solution.     He 
lefared  to  Jffak  de  Jure  Maris,  Pars  prima,  cap.  ^ 
BoTgrqve  Law  Tracts,  p.  10.]     In  Acts  of  Parliament 
and  the  ordnance  map  it  is  called  the  river  OrweU;  and 
it  is  a  river  in  the  ordinary  acceptation  of  that  term. 
IBlacUmm  J.    I  do  not  feel  that  calling  it  river  or  sea 
has  mudi  weight.]    The  sea  shore  between  high  and 

(a)  11  H.  L.  C.  443. 
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1866.  low  water  mark  is  prim&  facie  extra-parochial ;  Beg. 

(pswicH  Musaon  (a).    But  in  the  case  of  a  tidal  river  the  prin 

n^^os  ^^^  presumption  is  that  the  parish  extends  to  tl 

^   ^-      .  middle  of  the  river;  Mc Cannon  v.  Sinclair  (6)  ;  whe 

St.  Pstxb,    it  was  held  that  a  pier  leading  from  the  bank  of  tl 
Ipswich.  '^  ° 

Thames  into .  the  river  beyond  the  low  water  maa 
was  liable  to  be  rated  to  the  poor  rate.  The  evidoDi 
to  rebut  the  primfi  facie  presumption  would  be  th 
it  had  always  been  treated  as  extra-parochiaL  1 
Reff,  V.  Cunningham  (c),  an  indictment  for  feloniooa 
cutting  and  wounding  with  intent  to  do  grievoi 
bodily  harm^  it  appeared  that  the  offence  was  ooi 
mitted  on  board  a  ship  in  the  Penarth  Roads,  in  tl 
Bristol  Channel,  three  quarters  of  a  mile  from  tl 
Glamorganshire  coast,  at  a  spot  never  left  dry  by  tl 
tide,  but  within  a  quarter  of  a  mile  from  the  land,  wfaidi 
left  dry  by  the  tide ;  and  it  was  held  that  the  part  of  tl 
sea  where  the  vessel  was  at  the  time  when  the  offen 
was  committed  was  within  the  body  of  the  county  of  Gl 
morgan  ;  but  nothing  was  decided  as  to  parochiality ;  ai 
it  was  unnecessary,  for  in  determining  whether  a  pla 
is  in  a  county  the  question  of  parochiality  is  immaterii 
In  Rex  V.  The  Inhabitants  of  Landulph  (d),  which  w 
an  indictment  for  the  non-repair  of  a  road  which  1 
across  a  small  inlet  or  estuary  of  the  river  Tamar,  n 
far  from  its  mouth,  one  of  the  contentions  being  that  i' 
road  was  not  in  the  parish  of  Landulph,  Patteson  J.  hel 
^'  in  reference  to  the  question  of  boundary,  that  whc 


(a)  8£L  #5.900. 

(h)2E.fE,5S;  8,C.2BL.J,M.  C.247;  bJur.N,  8.  1302. 

(c)  BeU  a  a  72.  (d)  1  M.  f  Rob.  393. 
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tvo  parifihes  are  separated  by  a  river^  and  there  is  no 

poiitiye  evidence  of  the  boundary  line  between  them,  it 

it  to  be  presomed  to  coincide  with  the  middle  line  of  the 

chuneL'^    That  case  was  not  disputed  in  Lord  v.  The 

Cwmmmersfor  the  City  of  Sydney  (a),  where  it  was  held 

tliit « grant  made  by  the  Crown  of  land  bounded  by  a 

Ottk  in  Botany  Bay,  in  New  South  Wales,  passed  the 

«d  ad  medium  filum  aquse.     [Blackburn  3.    There  the 

CRek  mentioned  in  the  grant  was  an  unnavigable  stream 

^tetk  water ;  nothing  turned  on  the  distinction  between 

^  ann  of  the  sea  and  a  river.]      In  Mc  Cannon  v. 

^idr  {b)  salt  and  firesh  water  were  combined  in  the 
Ale. 

^Tlurdly.  In  order  to  rebut  the  presumption  of  paroch- 
^ty  the  appellants  relied  on  the  perambulations,  and 
f^^   in  evidenoe  a  series  of  documents  produced  from 
•^    parish  chest  of  St.  Peter\  which  was  the  proper 
;  but  the  entries  in  the  disbursement  books  were 
signed.     The  entries  tended  to  shew  that  before  the 
Dock  Act  the  parishioners  of  St,  Peter's,  in  beat- 
the  bounds,  kept  close  along  the  bank.    But  in 
tfc"  Cannon  v.  Sinclair  (b)  Lord  Campbell  said,  pp.  55-6, 
"  1.t,  may  be  that  the  parish  authorities  of  Rotherhithe  go 
M    near  to  the  boundaries  as  the  land  will  permit,  on 
the  assumption  that  it  is  well  known  that  the  parish 
teally  extends  to  the  middle  of  the  river.*'     \^Blackbum 
!•    These  entries  seem  to  be  admissible  as  evidence  of 
fetation ;  but  if  the  respondents  do  not  object  to 
^  it  is  not  necessary  to  decide  as  to  their  admissi- 
Wity.] 
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(«)  12  Moo,  P.  a  C,  473. 


(A)  2E,fE.  53. 
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18G6.  Pickering  {A.  K.  Stephemon  with  him),  for  the  appel- 

FptfwioH  lants.— It  is  a  prim&  hide  presamption  that  the  soil  of 
vusaonm  ^®  channel  where  the  tide  flows  and  reflows  is  in  Ae 
OTer»©e«  of  ^^^'^  >  *^^  *^®  ®^^®  ^  ®^  *^  respondents  to  prov« 
^iMwTS^"'  that  it  is  parochiaL  In  Com.  Dig.  Pamh  (B.  8.)  it  i* 
said,  **  So,  land  shall  not  be  within  any  pariah,  unksi 
by  prescription,  or  Act  of  Parliament,'*  citing  BamUtiir 
Y.  Wright  (a).  The  channel  of  the  OrweU,  in  wUoh 
the  wet  dock  is,  is  an  estuary  or  arm  of  the  aea. 
^'  An  arm  of  the  sea  is  said  to  extend  into  the 
land  so  far  as  the  flow  and  reflow  goeth;''  CaOiB  m 
Sewers,  p.  56.  The  same  is  said  in  ConL  Dig.  NantU 
gatian  (B),  citing  2  Roll.  Abr.,  p.  169,  L  12. 
Comyns  adding,  ''And  every  arm  of  the  aeai  or 
navigable  river  so  high  as  the  sea  flows  and  reflims^ 
belongs  to  the  king,  and  he  has  the  same  property 
therein  as  in  alto  mari"  citing  the  case  oi  The  Bmfei 
Fishery  oftlie  Banne  (&),  2  RoB.  Abr.  Prerogative  le  Refg 
170,  1.  20.  But  in  Com.  Dig.  Navigation  (A)  it  is 
said, ''  So,  the  property  of  the  soil  in  all  rivers,  whidi 
have  the  flux  and  reflux  of  the  sea,  belongs  to  the  king^ 
and  not  to  the  lord  of  the  manor  adjoining,  without 
grant  or  prescription,''  citing  Bulstrode  v.  HaU  (e); 
and  this  was  held  to  be  so  in  the  case  of  the  Thamee 
as  high  as  Richmond  Bridge  ;  Rex  v.  Smith  (jd)i  where 
Lord  Manffield  said,  p.  444,  ''that  the  case  did  not 
state,  whether  the  water,  when  the  tide  rises  at  Richmond^ 
is  fresh  or  salt,  but  that  it  rather  took  it  for  granted  that 
it  is  salt,  describing  the  Tliames  generally  as  a  navigaUe 


(a)  Sty.  137.  {h)  Dav,  56. 

(c)  1  Sid.  148,  9.  (rf)  2  Dougl.  441. 
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HTer."   [Bkekhtm  J.    I  should  have  taken  for  granted 

flist  tbe  water  of  the  Thames  there  was  fresh,  the  tide 

bong  oocadoned  by  the  pressure  backwards  of  the  river 

water.]    [He  also  cited  Phear  on  Rights  of  Water ^  p. 

41  (a)]  In  The  Lord  Advocate  of  Scotland  y.  Hamilton  {b) 

ike  trnitees  appointed  under  an  Act  of  Parliament  for 

mjtoring  the  navigation  of  the  river  Clydog  &c.,  had  in 

fner  times  proceeded  upon  the  principle  of  narrowing 

aid  deepening  the  channel,  the  consequence  of  which 

epentiQD  was  an  aecinnnlation  of  soil  at  the  sides  of  the 

JJier.    Of  later  years  they  had  become  satisfied  that 

Ibefroper  course  of  improving  the  navigation  was  not 

fooairow  but  to  widen  the  channel;  and  in  this  process 

it  beeatne  necessary  to  resume  certain  soil  which  had 

pienoody  fi^rmed  a  part  of  the  alveus  or  bed  of  the 

liver.    Thereupon  a  question  arose  with  the  adjacent 

Indowners,  and   an  Act,  8  fc  4   Vict.  e.  cxviii,  was 

obtained,  section  20  of  which  carried  out  a  compromise^ 

hf  which  the  soil  in  question  was  to  be  valued,  and  the 

Imdowners  were  to  accept  half  the  estimated  value  in 

fidl  satisfaction  of  all  their  demands.     This  money  was 

daimed  by  and  decreed  by  the  Court  of  Session  to 

belong  to  the  Crown.    On  appeal,  the  House  of  Lords 

lewened  this  judgment;    but  Lord  St  Leonards   C. 

■aid,  p.  49,  ''With  respect  to  the  question  which  has 

been  mooted  as  to  the  right  of  the  Crown  to  the  alveus 

or  bed  of  the  river,  it '  really  admits  of  no  dispute. 

B^ond  all  doubt,  the  soil  and  bed  of  a  river  (we  are 

speaking  now  of  navigable  rivers  only)  belong  to  the 

Crown;*'  and  Lord  Brougham^  p.  54,    "We  generally 

apeak  of  the  soil  of  a  navigable  river  as  being  in  the 

(a)  Soe  also  HaU  on  the  Sea  Shores,  p.  3.  (b)  1  Macg.  46. 
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Crown^  not  only  in  Scotland,  but  in  England.**  [ZturA  JT. 
By  the  term  *' navigable"  the  learned  Judges  probably 
meant  ''tidal/']  In  The  Attorney  General  v.  Cham- 
hers  (a),  in  which  the  Lord  Chancellor  requested  the 
assistance  of  Alderson  B.  and  Maule  J.^  on  an  information 
against  the  owners  and  occupiers  of  lands  contiguous  to 
the  shore  of  an  arm  of  the  sea^  near  to  the  harbour  of 
LlaneUy,  for  erections  on  the  sea  shore,  it  was  held 
that  the  right  of  the  Crown  to  the  sea  shore  was  limited 
to  the  line  reached  by  the  av6rage  of  the  medium  high 
tides,  between  the  spring  and  the  neap,  in  each  quarter 
of  a  lunar  revolution  during  the  whole  year.  [Black- 
bum  J.  The  decision  in  Me  Cannon  v.  Sinclair  (6), 
being  in  an  action,  might  have  been  taken  to  a  Court  o: 
error.  That  case  establishes  that  the  bed  of  the  ri 
Thames  is  parochial  as  low  down  as  Rotherhithe  (e).. 
In  Rex  V.  The  Inhabitants  of  Barnes  (d),  it  was  tak6; 
for  granted  that  one  half  of  the  bed  of  the  river  was  i 
Barnes,  and  the  other  half  in  Hammersmith;  thoug] 
argued  by  very  eminent  counsel,  it  was  not  su 
that  the  bed  of  the  river  was  extrapparochial  («). 
cording  to  the  report  of  Me  Cannon  v.  Sinclair,  in  28 
Joum.  M,  C  247,  the  decision  there  was  wholly  on  thi 
effect  of  the  evidence  from  the  perambulations  in 
liithe,  and  the  adjoining  parish.     In  Reff,  v.  Musson 


{a)  ATkG.  M.^G,  206. 

{h)2  E.  #  E.  53;  28  L,  J.  M.  C.  247;  6  Jur.  N,  8.  1302. 

(c)feee  also  Forrest ^  appt,  The  Overseers  oj  Greenwich,  respts.,  8  E. 
4'  B,  890. 

((f)  IB,  4- Ad.  113. 

(e)  See  stat.  5  G.  4.  c.  cxii.  s.  137.  Reg,  v.  The  Hammer»mirh  Bridge 
Cmnpany,  15  (?.  7?.  309. 

(/•)  SK^'B,  890. 
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Iftnd  OD  the  sea  shore  was  held  to  be  prim&  facie  extra- 
pvwiiial,  though  it  belongs  to  the  adjoining  county ; 
md  far  this  purpose  there  is  no  distinction  between  the 
open  let  and  an  arm  of  the  sea  or  a  navigable  tidal  river. 
[i«i  J,   When  portions  of  the  bed  of  the  Orwell  have 
hseniedsimed  and  buildings  erected  on  them,  the  occu- 
py hafe  been  rated  in  respect  of  them.]     If  there  is 
^  OKenaUe  accretion  to  the  land  above  high  water  mark, 
^  hdongs  to  the  owner  of  the  adjacent  land^  and  would 
^^^ome  parochial :  if,  on  the  other  hand,  there  was  a 
'''^iden  encroachment  of  the  tidal  waters,  the  land  over* 
*^  would  remain  within  the  area  of  the  parish. 
l^dsharn  J.     The  case  means   that  the  land   was 
'^^dtfmed  by  embankment;    this   was  not   insensible 
*^*Btion,     Lush  J.    In  two  of  the  entries  the  per- 
^bdlaticm  is  to  be  made  so  as  to  take  in  what  is 
a  new  piece  of  land.  Land  so  reclaimed  from  the 
would    not    become  part  of  the   parish.]      The 
^*^^dcDoe  oi  the  perambulations  is  different  from  that 
™  ^^^eCtttnum  v.  Sinclair  (a).     The  ordinary  course  of 
P^B'^^anbnlations  shews  that  no  part  of  the   wet  dock 
■'^'^xied  part  of  the  respondent  parish,  and   that   the 
Ov-«o(jf  below  high  water  mark  is  extra-parochial.     The 
^^^^^^^oments  coming  from  the  chest  of  the  respondent 
T^>^  may  be  referred  to   as   evidence   against  that 
t^^nah;   at   all    events  the   documents   which   are  in 
the  handwriting  of  deceased  vestry  clerks  are  admissible. 
"tW  entries  shew  that  in  the  years  1771,  1781,  1797, 
IWl,  lg28^  the  bounds  were  taken  along  the  bank  or 
•^^ of  the  salt  river;  and  where  it  was  intended  to 
clwni  beyond  the  bank,  as  along  a  portion  m  the  river 
^Ww^,  the  bounds  were  taken  so  as  to  comprehend 

(a)  2E,4-K  63. 
^0^  VII,  Z  R.   &  S. 
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1866.  one  half  of  that  river.     The  perambulations  made  aftei 

Ipswich  *te  formation  of  the  dock,  and  the  entry  of  the  peram- 

^h^^!^ '  halation  made  in  1847,  after  the  dock  had  been  com- 

^    ^*      .  menced.  are  not  the  true  bounds  of  the  respondent 

Oveneers  of  '  ^ 

St.  Pbtbe,    parish. 

IPSWICB.         ^ 

The  principle  on  which  the  appellants  have  beoi 
assessed  is  erroneous.  As  to  the  dock  dues,  the  Com- 
missioners are  rateable  only  on  the  revenue  accming 
from  vessels  which  actually  enter  and  use  the  dock.  The 
soil  of  the  dock  is  vested  in  the  Commissioners.  Tbm 
soil  lower  down  the  OrweU  is  in  the  Corporation  oi 
Ipswich :  the  Commissioners  have  only  an  easement  iz 
exercising  their  power  of  widening  and  deepening  tkj 
channel  as  far  as  Levington  Creek. 

The  dues  paid  by  vessels  which  do  not  enter  the  docfl 
but  the  cargoes  of  which  are  delivered  in  any  part  m 
the  river  or  brought  to  the  port,  is  a  naked  toU^  for  whiifl 
.  because  not  connected  with  the  occupation  of  the  worn 
the  Commissioners  are  not  rateable.  These  are  like  Q^ 
town  dues  received  by  the  Corporation  of  Swamea 
landing  goods  on  or  shipping  goods  from  the  quays 
wharfs  on  the  shore  of  the  harbour  of  Swmuea^  withe 
the  borough^  some  of  those  quays  and  wharfs  being  tB 
property  of  a  third  person ;  Lewis^  appt..  The  Oveneer 
of  Swansea^  respts.  (a).  \_Blackhum  J.  In  some  turfl 
pike  Acts  there  is  a  clause  making  toll  payable  b 
persons  who  come  in  carriages  or  on  horseback  with:: 
100  yards  of  the  turnpike  gate  ;  and  if  turnpike  gat^ 
were  rateable  they  would  be  rated  in  respect  of  tho« 
tolls.  Stat.  16  &  16  VicL  c.  cxvi.  s.  42.,  enables  ib 
Commissioners  to  take  dock  dues  whether  the  ships  ent« 
the  dock  or  not ;   they  get  the  dues  by  reason  of  tE" 

(«)  bKiB.  508. 
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^'^pation  of  the  land  by  their  dock ;  if  they  let  the 

^<^  a  hypothetical  tenant  would  receive  these  dues.] 

^ut  the  CommissionerB  are  not  rateable  in  respect  of 

^^  whole.     [Blackburn  J.     Yes  they  are:  subject  to 

ue  dedactbns  in  The  Parochial  Assessments  Act,  6  &  7 

^^   4  c-  96.     In  Rex  v.  T/ie  Inhabitants  of  Barnes  {a) 

n^  proprietors  of  the  Hammersmith  Bridge  were  held 

'^'t"  cable  for  the  land  occupied  by  them  in  the  parish  of 

for  the  purpose  of  facilitating  the  passage  over 

>  Thames,  though  the  tolls  were  taken  in  the  parish 

Mammersmith.  I  never  heard  that  a  deduction  should 

made  from  the  tolls  payable  by  steamboats  at  a  pier» 

they  must  have  consumed  coals  in  reaching  it.] 

e  dues  paid  by  vessels  navigating  above  Levington 

which  do  not  enter  the  dock  are  paid  for  the 

it  along  the  channel/ which  has  been  made  navig- 

by  the  Commissioners.     Suppose  a  canal  Com- 

ly  has  an  easement  through  several  parishes,  and  in 

>v:M.e  of  them  has  land,  and  a  toll  at  a  mileage  rate  is 

'^Barged,  it  is  immaterial  where  the  toll  is  collected,  it 

tamed  equally  through  the  whole  distance.    [Ltish  J. 

dues  are  paid  to  the  Commissioners  for  the  use 

^^  their  dock  ?]     In   Rex   v.   The  Leeds  and  Liverpool 

^-^^mal  Company  {b)  Lord   Ellenborough    said,  p.  330, 

'  I  agree    with    the    principle  of   those    cases,    that 

^^  toll   is    only  due   and    can  only  be    taxable,  if 

^  all,    at    the    place    where    the    voyage    ends    for 

^Udi  the  goods  were  contracted  to  be  carried,  and 

^^   it   is    not    to    be   portioned    out   amongst    the 

^enl  parishes  through  which  the  goods  may  inter- 

^■^cdiatdy  pass :  but  where  the  Legislature  have  expressly 

^^^pted  a  particular  line  of  navigation  from  being  ratc- 
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(a)  \B.iM.i\:i. 


{h)  5  EaH  325. 
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1866.  A^l^  ^  respect  of  the  tolls,  along  which  line  the  go< 

Ipb^jch  ^*^®  heen  carried  in  respect  of  which  in  part  the  toll 

Dock  Com-  calculated,  there  is  nothing  which  should  prevent  ns  fin 


mueioners 


n     ^"      r    P^^g  effect  to  this  exemption  by  saying  that  where  i 

V/T6FR66VS  Ol 

St.  Pster,    toll  is  received,  it  may  be  taxed  for  that  proportion  ol 
Ipswiob. 

accruing  along  the  line  which  is  taxable,  but  that 

shall  not  be  taxed  for  that  proportion  which  accm 

along  the  line  which  is  exempted.''     [Blackburn  J* 

was  not  then  determined  that  for  ascertaining  the  ral 

able  value  of  a  canal  or  other  undertaking  in  sevei 

parishes  the  tolls  must  be  apportioned ;  therefore  t 

case  does  not  throw  much  light  on  the  present  poini 

Suppose  the  Commissioners  owned  the  soil  of  the  wb 

channel,  which  has  been  made  navigable  at  their  c 

pense ;  a  portion  of  the  dues  would  be  earned  by  i 

use  of  the  land  in  the  several  parishes  through  whi 

the  vessels  passed,  so  as  to  make  the  CommisBioni 

rateable  in  those  parishes  respectively.     [Blackburn 

That  would   not  make  any  difference.     Lush  J. 

vessel  does  not  occupy  the  soil  or  make  any  use  of 

in  passing  along  a  public  navigable  river  unless  it  cai 

anchor.     Blackburn   J.     The  owner  of  the  soil  of 

navigable  river  has  no  more  claim  to  toll  than  t 

owner  of  the  soil  over  which  is  a  public  highway  i 

carriages  passing  along  it.]      In  Meff,  v.  T/ie  HuU  Dt 

Company  (a)  the  dock  Company  were  held  rateable 

the  parish  of  T.  for  the  duties  on  vessels  which  entei 

the  dock,  those  duties  being  profits  of  the  Compan 

lands  in  that  parish,  but  not  rateable  in  respect  of  dul 

which  were  paid  by  vessels  not  entering  or  using  iL 

As  to  the  coal  dues,  they  are  not  incident  to  1 

occupation  of  the  soil :  they  were  originally  granted 

(a)  7  Q.  B.  2. 
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«tat55  G.  3.  cxxvi.,  for  paying  the  interest  of  the  debt 

contracted  by  the  Paying  Commissioners,  and  a  further 

dntjr  was  gnmted  to  the  Dock  Commissioners  by  stat. 

15  ft  16  Ret  c.  cxvi.  8.  52.     By  stat.  43  G.  8.  c.  xxxiv. 

'•  17.,  tlie  Corporation  of  London  were  authorised  to  take 

^  dues  from  ships  coming  within  the  port  of  London^ 

^  tttablishing  and  maintaining  the  Coal  Exchange^  but 

&  parish  in  which  the  Coal  Exchange  is  situated  could 

^  be  rated  in  respect  of  those  dues.     [Blackburn  J. 

'■me  does  are  wholly  unconnected  with  the  occupation 

^  tbe  soil  on  which  the  Exchange  stands.]     It  is  like 

^  right  of  shooting  in  The  Overseers  of  Hilton  and 

^^'i^ld,  respts..  The  Overseers  of  Bowes,  appts.  (a). 

^Wher.  The  whole  area  of  the  dock  is  not  stated : 

^  wet  dock  is  in  several  parishes,  and  the  rate  upon 

^  much  as  lies  in  St.  Peter^s  parish  must  be  assessed 

•^^fding  to  the  acreage  principle ;  Reg.  v.   The  Hull 

^^  Company  (6). 
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^anistg,  in  reply. — In  1  Russell  on  Crimes,  p.  153, 
*^  ^.,  "  It  is  clear  that  upon  the  open  sea  shore  the 
*^Oion  law  and  the  Admiralty  have  alternate  jurisdic- 
^11  between  high  and  low  water  mark ;  but  it  is  some- 
^ea  a  matter  of  difficulty  to  fix  the  line  of  demarca- 
*^^Hi  between  the  county  and  the  high  sea  in  harbours, 
^^  bdow  the  bridges  in  great  rivers.     The  question  is 
^ften  more  a  matter  of  fact  than  of  law,  and  determin- 
able by  local  evidence."     [Blackburn  J.     We  need  not 
^'^ble  you  on  the  question  as  to  the  dock  being 
P^^^tKihial  and  rateable.] 

I^e  duties  paid  by  vessels  navigating  the  river  above 
^^ngton  Creek  enhance  the  rateable  value  of  the  dock. 

{a)  Ante,  p.  223.  (b)  18  Q.  B,  325. 
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1866.       It  is  no  objection  that  they  are  not  earned  at  the  doc 

Ipswich      ^^^7  *"^  called  and  treated  as  dock  dues.    [^Blackburn 

Mr.  Pickering  did  not  at  last  feel  much  confidence  < 

tfatit  point.] 

St.  Pbtes,        The  coal  dues  are  applicable  to  the  maintenance 
Ipswich. 

the  dock.  [Blackhum  J.  They  are  part  of  the  rerenne 

the  Dock  Commissioners^  but  it  does  not  follow  th 

they  enhance  the  rateable  Talue  of  the   dock.     11 

Pickering's  illustration  of  the  coal  dues  levied  by  tl 

Corporation  of  Ijfndon  applies  here.]     The  dock  woo! 

be  valueless  unless  the  coal  dues  were  received.  [LumH  . 

The  lai^e   income   of  a   landed   proprietor   does  x» 

enhance  the  rateable  value  of  the  house  in  which  1 

resides.  Suppose  a  large  legacy  bequeathed  to  the  Doc 

Commissioners^  the  income  of  which  was  to  be  applic 

to  the  maintenance  of  the  dock.     It  matters  not  whe 

the  funds  for  the  maintenance  of  the  dock  come  firoi 

Blackburn  J.  The  present  is  very  YxVe  Roberts  andoihm 

appts.,   The   Overseers  of  Aylesbury^  respts.  («),   whe 

tolls  on  goods  sold  in  the  market  were  held  not  tl 

subject  of  a  rate^  though  the  market  was  the  meritorioi 

cause  of  the  payment  of  those  tolls.     Suppose  a  rate  c 

all  rateable  property  in  the  town  of  Ipswich  for  tl 

purpose  of  maintaining  the  dock.]     Suppose  the  occ 

pier  of  a  particidar  house  were  entitled  to  an  annai 

of  1000/.  and  in  consideration  of  it  would  give  200( 

a  year  for  the  lease  of  the  house.     [^Blackburn  J. 

the  owner  of  a  house  gives   a  man  100/.  a  year 

reside  in  it  and  keep  it  in  order,  the  occupier  wou 

not  be  rateable  in  respect  of  the  receipt  of  that  sui 

Lush  J.  referred  to  Allison  v.  The  Overseers  of  Men 

wearmouth  Shore {h)  and  The  Overseers  of  Sunderlan 

(a)  1  E.  if-  B,  423.  (*)  4  £:  #  B.  la 
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*/?Pfa,  7^  Guardians  of  Sunderland  Union,  respts.  (a).  1866. 

-^^aciiirni  J.     I  cannot  see  the  distinction  between  Ipswioh 

*ti«    and    the    grant  of   a  manor  or    land  for  the  ^l^^^X 
P'^^TKW  of  maintaining  the  dock.    The  question  is. 


missioners 

▼. 
Overseers  of 

er  the  coal  dues  are  so  attached  to  the  real     St.  Fbteb, 


'Q-^^Qect  as  that  under  a  demise  of  it  the  lessee  would 
a  right  to  receive  them.]  A  hypothetical  tenant 
the  dock  would  take  them  with  all  the  rights  as 
as  liabilities  of  the  Commissioners.  [MeUor  J. 
coal  duties  are  not  i^  profit  arising  from  the  dock.] 
E'^sa.i  they  give  additional  value  to  it.  [^Ltuh  J. 
S^m^jppose  the  Commissioners   closed   the  dock  for  the 

of  repairing  it  they  would  still    receive  the 

l]    The  Commissioners  have  the  right  to  take  these 

I  by  reason  of  the  occupation  and  maintenance  of 

dock:  the  dues  are  charged  only  on  the  coals 

ported  or  landed  within  the  river  OrweU  or  town  of 

or  the  harbour  thereof,  or  otherwise  brought  or 

*«li>ered  "  within  the  limits  of  the  Act."  [Blackburn  J. 

-^^^t  they  are  not  confined  to  the  coals  brought  into  the 

^^^  which  is  the  real  property  to  be  rated  ] 

^XACKBUBN  J.  We  are  all  agreed  on  three  points. 

*l^e  first  point  is  one  of  considerable  nicety.     The 

appellants  are  rated  in  respect  of  their  occupation  of 

P^*^  of  the  wet  dock  alleged  to  be  within  the  parish  of 

^^  Peter,  Ipswich.     The  objection  to  their  rateability 

^  tliat  no  part  of  the  wet  dock  is  in  that  parish.     The ' 

^ock  was  made  in  1837, 1838, 1839  and  1840  in  the  bed 

^x^d  tidal  channel  of  the  river  OrweU,  partly  between 

^^gh  and  low  water  mark  and  partly  in  the  channel, 

^luch  is  always  covered  at  low  water,  and  the  appellants 

intend  that  the  OrweU  at  this  point  was  a  continuation 

{a)  18  C.  B.  N.  8.  531. 


IPtfUlCB. 
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18GC.  of  an  estuary  or  arm  of  the  sea^  which  being  part  of  tl 

Ipswich  8^  ^  primft  facie  extra-parochial,  and  therefore  the  doc 

miB8ioii«»  ^*^  ^^  rateable  because  not  within  any  district  fi 

Oveneers  of  ^^^^^  *  ^*^  ^^  ^  levied.    We  do  not  give  a  positr 

St.  Pbteb,    determination  on  this  subject    When  a  question  is  <m 
Xpswicb.  ^  "^  ^        ^ 

of  the  ordinary  run  it  is  better  not  to  decide  moi 

than  is  necessary.     In  Hale  de  Jure  Maris^  Pars  prim 

cap.  4,   Hargr.  Law    Tracts ,   p.   10,   a  distinction 

laid  down  between  the  sea  and  what  he  calls  arms  < 

the  sea,  which  may  be  within  the  body  of  a  connt] 

and  afterwards    he    says,  p.   12,   ''that  is  called  s 

arm   of  the  sea  where    the    sea  flows    and  reflow 

and  so  far  only  as  the  sea  so  flows  and  reflows;  i 

that  the   river  of    Thames    above   Kingston    and  tl 

river  of  Severn  above  Tewkesbury,  Sec.  though  they  ai 

publio  rivers,  yet  are  not  arms  of  the  sea.     Bat 

seems,  that,  although  the  water  be  fresh  at  high  watc 

yet  the  denomination  of  an  arm  of  the  sea  continues, 

it  flow  and  reflow  as  in  Thames  above  the  bridge.''  Cas 

have  been  quoted  which  point  out  that  prim&  facie  tl 

OrweU  would  be  considered  an  arm  of  the  sea,  and  tl 

consequences  which  would  follow  from  that.     In  Reg. 

Musson  (a)  it  was  rightly  decided  that  what  Lord  Hi 

calls  the  main  sea  is  prima  facie  extra-parochial,  and 

the  absence  of  evidence  that  it  forms  part  of  a  pari 

it  must  be  taken  that  it  does  not ;  and  the  same  reasc 

that  it  is  part  of  the  waste  and  demesnes  and  dominio 

of  the  Crown,  would  apply  to  an  estuary  or  arm  of  t 

sea  :  it  is  a  part  of  the  great  waste,  both  land  and  wat 

of  which  the  king  is  lord.     This  seems  to  be  so,  prii 

facie,  whatever  evidence   there  may  be    to    rebut 

Lord  Haky  in  the  first  part  of  the  same  chapter,  Har\ 

Lav?    Tracts,  p.    10,    says,    "Thus    much    concemi 

(rt)  8  £:  #  B.  900. 
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^Wi  waters  or    inland    rivers,  which,   though    they 
^niptj  themselves  mediately  into  the  sea,  are  not  called 
•'^s  of  the  sea,  either  in  respect  of  the  distance  or 
•ffiallness  of  them."     The  distance  from  the  sea  and 
^^  small  size  of  the  stream  are  two  of  the  elements 
*^^  determining  how  far  the  river  extends  and  when  the 
^^f^x  of  the  sea  begins,  upon  which   depends,   prim& 
«oic  whether  it  is  to  be  considered  parochial  or  not  In 
•'^^^  Cannon  v.  Sinclair  (a),  which  bears  very  much  on  the 
P»*iaaQit  case,  and  where  the  question  was  as  to  the  paro- 
dy ijdity  of  the  bed  of  the  Thames  in  a  part  much  farther 
'^*^>in  the  main  sea  than  the  dock  here  in  question  and 
»^  Yich  more  like  an  arm  of  the  sea  than  the  channel  of 
*"^  Orwell  at  this  point,  the  Court  decided  according  to 
report  in  2  E.  tf  E.  63,  that  the  presumption  was 
parochiality,  but  that  it   might  be  proved  by 
®'*^dence,  and  it  was  proved,  that  the  bed  of  the  river 
^^^«  not  extra-parochiaL    So  in  the  river  Orwell,  looking 
^^  Uie  distance  of  the  dock  from  the  sea  and  the  size  of 
**^  stream,  inasmuch  as  the  tide  flows  and  reflows,  and 
**^  channel  is  navigable,  the  prim£  facie  presumption 
^^ixis  to  be  that  it  is  extra-parochial. 

Then  we  have  to  see  whether  upon  the  preponderance 

^^  tVie  evidence  this  wet  dock  is  extra-parochial  or  not. 

^^^le  class  of  evidence  which  is  of  considerable  weight  is 

^^^  course  of  perambulations  made  by  the  respondent 

'^^A  the  neighbouring  parishes  abutting  on  the  Orwell. 

•^^^^iother  class  of  evidence  consists  of  acts  of  ownership. 

^oth  are  equally  admissible  to  shew  parochiality,  whe- 

^^T  m  the  case  of  the  bed  of  a  salt  river,  as  it  is  called 

^  some  cases,  or  a  fresh  river.   Looking  at  the  evidence 

^^  perambulations  and  the  directions  for  perambulating 

tXie  bounds  of  St.  Peter^s  parish,  the  conclusion  is  rather 

(a)  2E.4-E.  53. 
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1866.       in  favour  of  the  appellantSy  for  the  parish  officers 
Ifshich      inhabitants  appear  to  have  taken  some  pains  tc 

^i^^"    «^^°8  *^®  ^^^  ^f  *^®  ^^v®^  Onoett,  and  to  have 
^     "'      .an  idea  that  the  rights  of  the  parish  extended  • 

Overseen  of  or. 

St.Petsr,    to  high  water  mark.    But    against    that    it  iqp[ 

XPltWlCH.  * 

that  in  each  of  the  parishes  abutting  on  the  Or 
considerable  tracts  have  been  reclaimed  from  the 
or  bed  of  the  river  and  warehouses  built  upon  tl 
and  these  were  constantly  rated  to  the  poor  rate.  Ii 
Peter^h  parish  a  piece  of  land  was  reclaimed  between 
years  1797  and  1811  and  bmlt  upon^  and  had  since! 
rated  to  the  relief  of  the  poor.  And  in  St.  Ckm 
parish,  a  large  piece  of  land  was  in  like  manner  redai 
and  built  upon,  and  afterwards  rated.  So  that  for  i 
than  fifty  years  the  occupiers  of  land  so  reclaimed  '. 
been  rated  without  opposition.  I  attach  more  wc 
to  those  acts  which  raise  a  question  of  money  valu< 
than  to  the  evidence  of  reputation  from  perambulatii 
and  I  draw  the  conclusion  of  fact  in  £Eivour  of  the 
pendents  that  the  bounds  of  the  parishes  abuttin 
the  Orwell  go  down  to  the  middle  of  the  channel,  i 
Mc  Cannon  v.  Sinclair,  the  reports  of  which  in  2  . 
E.  53,  and  28  Law  Journ.  M.  C.  249  (*)  are  not  i 

(a)  This  seems  an  application  of  the  rulo  laid  down  by  the  q.t 
and  apparently  adopted  by  the  common  law,  that  special  presnm; 
take  precedence  of  general  ones.  "  Specialis  prsesumptio  eut  i 
general!:"  Huberus,  Pral,  Jur.  Civ,,  lib.  22,  tit.  3,  N.  17.  It  r« 
the  obvious  principle  that,  as  all  general  inferences  (except,  of  c 
such  as  are  juris  et  de  jure)  are  rebuttable  by  direct  proof;  the 
naturally  be  affected  by  that  which  comes  nearest  to  it ;  namely,  a 
proximate  facts  or  circumstances,  which  give  rise  to  special  infei 
negativing  the  applicability  of  the  general  presimiption  to  the  part 
cases.  The  payment  of  money  under  a  claim  of  rateability  is  obr 
stronger  and  more  proximate  to  the  issue  whether  the  place  is  ni 
than  a  perambulation  (which  may  or  may  not  have  been  correctly 
in  which  that  place  is  excluded. 

(b)  Albo  reported  5  Jur.  N.  S.  1302. 
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^osisteiit  as  to  whether  there  is  a  presumption  against 
/•'Ocliiality  or  not. 

Aj  to  rating  the  Commissioners  in  respect  of  the  dock 

^ae«  tbe  principle  is  clear.     In  ascertaining  the  rateable 

''*iue  the  Court  are  to  consider  everything  attached  to 

*^«i  connected  with  the  occupation  of  the  dock,  so  that 

'^    "^ould  pass  in  a  lease  to  a  hypothetical  tenant,  exclu- 

^^^g  that  which  belongs  to  the  occupier  in  his  individual 

it,  and  which  would  not  so  pass.     The  diflficulty  is  to 

the  principle  in  particular  cases.     Here  the  ships 

v^luch  navigate  the  OnoeU  above  Levington  Creek  pay  dock 

^'^A^ei  in  the  same  manner  as  if  they  entered  the  dock  and 

i^^noamed  there.     Mr.  Pickering  says  that  the  dock  dues 

^-^"^^  given  to  the  Commissioners  for  widening  and  deep- 

^^^^g  the  channel,  and  that  part  of  the  dues  paid  by  the 

navigating  above  Levington  Creek  are  in  respect 

on  this    improved  highway.     But  this    is 

lus  to  the  rateable  value  of  a  farm :  if  there  are 

parish  roads  in  the  neighbourhood  a  tenant  would 

a  higher  rent  for  the  &rm,  and  would  be  rated  higher. 

Then  Mr.  Manisty  says  the  Commissioners  are  assess- 

^^le  for  the  coal  duties.     They  were  originally  given  by 

^^^tute  to  the  paving  Commissioners  to  enable  them  to 

^^y  the  interest  of  the  debt  contracted  by  them.     I  agree 

^  *^at  if  the  duties  were  attached  to  the  occupation  of  the 

^ock  it   would   not  matter  that  formerly  they  were 

'^^c^ved  by  a  different  body  than  the  Dock  Commissioners. 

^ut  they  are  not  annexed  or  knit  to  the  occupation  of 

the  dock :   at  one  time  they  belonged  to  a  body  of  Com- 

i^>^ifl>iQners  who  had  no  connection  with  the  dock :  they 

▼ere  granted  to  them  personally.      If  the  dock  was 

demig^  to  a  hypothetical  tenant,  these  duties  would 

°^^  pass  to  him  :  it  may  be  that  without  them  the  dock 

^oul^  be  a  damnosa  haereditas ;  but  that  is  a  point  with 
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which  the  Sessions  must  deal  They  are  not  r 
in  respect  of  the  ownership  of  the  land  which  hi 
conrerted  into  the  wet  dock. 

Our  judgment  is  that  the  rate   be   supportc 
reduced. 

Mellor  and  Lush  JJ.  concurred. 

Judgment  for  the  responden 
the  parochiality  of  the  dc 
the  dock  duties ;  for  the  ap 
as  to  the  coal  dues  (a). 

(a)  See  the  next  case. 


[Wednesday, 
Notwnber  7th.] 

Highway  rate. 
Tidal  river. 
Land  between 
high  and  low 
water  mark, 
Parochiality, 
Presumption, 
6#6fr.4. 
c,  50.  *.  6. 


The  Trustees  of  the  Duke  of  BBina 
appellants,  The  Surveyors  of  Highwi 
the  Township  of  Bootle  cum  Linaci 
pondents. 


1.  Land  on  which  docks  had  been  constructed  was  situated  c 
shore  of  the  river  Mersei/,  between  the  ordinary  high  and 
mark,  but  that  land  had  been  reclaimed,  and  the  tides  no  loi 
over  it  Before  the  construction  of  the  docks  the  township  of  I 
on  its  western  side  along  part  of  its  course  as  far  as  the  sea, 
other  part  as  far  as  the  mouth  of  the  Mersey.  There  was 
shew  whether  the  township  along  its  western  side  extended 
ordinary  high  water  mark.     On  appeal  against  a  highway  ral 

(1.)  That  the  presumption  was  that  the  land  was  not 

township  of  B, 
(2.)  That  It  was  not  within  a  district  maintaining  its  owi 

within  Stat.  5  &  6  fT.  4.  c.  TjO.  s.  5. 

2.  With  respect  to  the  presumption  of  extra-parochiality,  i 
distinction  between  the  sea  shore  and  the  shore  of  a  tidal  riv( 

3.  Semhle,  per  Mellor  J.,  that  Rex  v.  The  Inhabitants  of 
1  M.  j-  Bob.  3113,  is  not  correctly  reported. 


nPHE  respondents  having  assessed  the  premii 
pied    by   the  ap|)ellants    to    the    Bootle 
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mte,  and  the  appellants  having  given  notice  of  appeali        1866. 
the  following  case  was  stated  by  consent,  pursuant  to     Trustees  of 
Stat.  12  &  13  Vict  c.  45.  *.  11.  ^  ^^^«  <>^ 

Prior  to  the  passing  of   The   Mersey  Dock    Acts    „      ^'       . 
Consolidation  Act,  1858,  21  &  22   Vict.   c.  xcii.,  the       Bootlb. 
boondaries  of  the  borough  of  Liverpool  were,  by  stats. 
5  &  6  ff'.  4  c.  76.  and  2  &  8  fV.  4.  c.  64.,  defined  to  be, 
on  the  western  side  thereof  the  high  water  mark  of  the 
liver  Mersey,  and  on  the  northern  side  thereof  a  line 
nuuiing  nearly  at  right  angles  from  the  western  line 
and  continuing  inland  to  the  eastern  boundary. 
f  The  township  of  BooUe  is  the  adjoining  township  in 

the  borough  of  Liverpool  at  the  north  end  of  the  river 
^^'^i  and  no  part  of  the  township  is,  unless  so  made 
"7  ▼irtue  of  the  provisions  of  The  Mersey  Dock  Acts 
CMttolidation  Act,   1858,  within  the  borough.     The 
^**^hem  boundary  of  the  borough  is  drawn  along  the 
'^^etit  boundary  line  which  divided  the  township  of 
■^"^from  the  township  of  Kirkdae^  the  whole  of  the 
^"^  township  being  now  within  the  borough. 

^^ore  the  extension  of  the  docks  the  township  of 

*"^/«  extended  on  its  western  side  along  part  of  its 

^Urae  as  far  as  the  sea,  and  along  other  part  as  far  as 

^  mouth  of  the  river  Mersey.  There  is  nothing  to  shew 

^bether  the  township  of  Bootle  along  its  western  side 

^^tenda  beyond  the  line  of  the  ordinary  or  medium  high 

^•termark;  and,  if  necessary  for  the  purposes  of  this 

'9  the  Coiurt  is  to  decide  what  is  the  western  bound- 

of  the  township. 

The  Liverpool  Docks  have  of  late  years  been  ex- 

''^aed  in  a  northwardly  direction,  and  some  portion  of 

«uch  extension  has  been  carried  to  the  northward  of 

^  oeyond  the  northern  boundary  line  of  the  borough. 

'^^  premises  occupied  by  the  appellants  form  part  of 
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1806.        that  extension^  and  are  a  part  of  and  situated  within  tl 

Trustees  of    T^werpool  Docks,    The  land  upon  which  those  premis 

Bmdowatik   *"^  situated  has  been  properly  taken,  according  to  TI 

a     ^'      f    Mersey  Dock  Acts  Consolidation  Act,  1858^  and  tl 

fiooTLE.       other  Acts  incorporated  therewith  or  relating  theret 

and  forms  part  of  the  Liverpool  Docks  within  the  meai 

ing  of  those  Acts. 

The  land  on  which  the  docks  occupied  by  the  appi 
lants  have  been  constructed  was  situated  on  the  fi» 
shore  of  the  river  Mersey,  between  the  ordinary 
medium  high  and  low  water  mark,  but  that  land  h 
been  reclaimed  and  the  tides  no  longer  flow  over  it. 

By  The  Mersey  Dock  Acts  Consolidation  Act,  185 
21  &  22  Vict.  c.  xciL  s.  844.,  <'  All  lands  and  doc 
which  may  for  the  time  being  form  part  of  the  Lioerpi 
Docks  shall  for  all  the  purposes  of  this  Act  and  of  itt 
5k6  W.  4i.  c.  76.,  '*  and  of  the  Act  therein  referred  tc 
2  &  3  W,  4.  c.  64,  "  and  of  other  Acts  in  any  w: 
relating  to  or  affecting  the  borough,  be  and  be  deem 
and  taken  to  be  within  and  shall  be  part  of  t 
borough  :  Provided  that  nothing  herein  contained  sL 
extend  to  confer  any  elective  or  other  franchise 
respect  of  any  such  lands.'' 

Three  of  the  purposes  of  stat.  6  &  6  ^1  4.  c.  76.  a: 
the  making  and  levying  of  a  borough  rate,  a  watch  ra: 
and  a  lighting  rate,  by  the  council  of  the  borough,  up 
all  property  by  law  rateable  to  the  relief  of  the  poi 
By  The  Liverpool  Sanitary  Act,  1846,  9  &  10  Fi 
c.  cxxvii.,  the  council  are  empowered  to  make  and  le 
a  sewer  rate,  a  paving  rate,  and  a  general  rate,  up 
all  property  rateable  to  the  relief  of  the  poor  j  and 
The  Liverpool  Sanitary  Amendment  Act,  1864,  17  & 
Vict  c.  XV.,  that  general  rate  was  made  chargeable  wi 
the  costs  of  certain  improvements  to  be  made  thei 
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Under.   By  The  Liverpool  Corporation  Waterworks  Act,        1866. 
1862, 25  fr  26  VicL  c.  cvii.,  the  council  are  empowered     Trustees  of 
to  make  and  levy  a  water  rate  upon  all  such  property,   beidowater 
•Bj  the  Act  for  the  improvement,  good  government,  and    surveyorB  of 
pofice  regulation  of  the  borough  of  Liverpool,  5  &  6  Vict.      ^^^ 
c.  c?L,  the  council  are  empowered  to  make  and  levy  a 
^  police  rate  upon  all  such  property.    By  three  Acts 
^f  the  improvement  of  Liverpool  passed  in  1868,  1861, 
^*^  1864,  the  council  were  also  empowered  to  make  and 
Jc^  an  improvement  rate  upon  all  such  property. 

^e  mayor,  aldermen  and  burgesses  of  the  borough, 
^^  exercise  of  the  powers  claimed  by  them  under  sect. 
of  The  Meruy  Dock  Acts  Coasolidation  Act,  1858, 
the  premises  of  the  appellants,  and  which  were 
^^cloaively  occupied  by  them,  to  such  of  the  rates  as 
^*^  mayor,  aldermen  and  burgesses  thought  necessary 
^  make  and  levy,  on  the  groimd  that  by  the  Act  firstly 
^^▼e  named  all  the  land  and  docks  were  by  law  within 
••^d  part  of  the  borough. 

The  surveyors  of  highways  of  the  township  of  Bootle, 
^"^  exercise  of  the  powers  claimed  by  them  under  the 
-Higliway  Act,  5  &  6  fF.  4.  c.  50.,  assessed  the  premises 
^^ecupied  by  the  appellants  to  the  Bootle  highway  rates, 
^^    the  ground  that  those  premises  were  beyond  the 
Northern  boundary  of  the  borough,  as  the  same  was 
defined  by  stat.  2  &  8  fF.  4.  c.  64.,  and  as  they  con- 
tended were  within  the  township  of  Bootle,  and  that 
^uch  premises  were  therefore  not  within  or  part  of  the 
^^oroogh,  but  within  and  part  of  the  township. 

He  question  for  the  opinion  of  the  Court  was, 
^l^ether  the  appellants  were  liable  to  be  rated  by  the 
'^^Pondents  in  respect  of  the  premises,  the  parties 
^'i^itting  that,  if  the  premises  were  liable  to  be  assessed 
^  the  Booth  highway  rates,  the  appellants  bad  been 
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1866.       rightly  rated  in  respect  thereof  by  the  respondents,  ai 

Trustees  of    that^  if  the  premises  were  liable  to  be  assessed  to  tl 

Beidowatbe  '^^  ^^^  ^^^  borough  of  Liverpool^  the  appellants  hi 

Surveyors  of  ^'^  rightly  rated  in  respect  thereof  by  the  mayc 

^<>^*"*-      aldermen  and  burgesses  of  the  borough  of  Liverpool 

The  Court  to  have  power  to  draw  inferences  of  fiu 

The  Corporation  of  Liverpool  were  to  be  at  liber 

to  appear  on  the  hearing  of  the  case  in  support  of  the 

rates  on  their  agreeing  by  their  counsel  to  be  boai 

by  the  decision  of  the  Courts  and  were  to  be  at  liber 

to  contend  that  the  appellants  were  liable  to  be  rat< 

by  the  Corporation  of  Liverpool  whether  they  we 

liable  to  be  rated  by  the  township  of  Bootle  or  not. 

AspinaU  {Leofric  Temple  with  him),  for  the  respoi 
dents. — ^First.  The  land  upon  which  the  premises  : 
question  were  constructed  before  it  was  reclaimed  w 
between  high  and  low  water  mark  on  the  banks  of 
tidal  river  and  not  on  the  sea  shore  (a).  In  ib 
y.  Musson  (&)>  which  was  decided  on  the  anthori 
of  a  passage  in  Hale  de  Jure  Maris,  Pars  prim 
cap.  6,  Hargrove  Law  Tracts^  p.  27>  it  was  he 
that  there  was  no  primS;  facie  presumption  that  the  s 
shore  between  ordinary  high  water  mark  and  ordina 
low  water  mark  was  parochial.  But  here  the  tide 
excluded  by  the  erection  of  the  docks ;  and  there  is 
distinction  between  the  sea  shore  and  the  shore  of 
tidal  river.  In  Rex  v.  The  Inhabitants  of  Landulph  ( 
where,  on  an  indictment  for  the  non-repair  of  a  highw 
which  led  across  a  small  inlet  or  estuary  of  the  rii 
Tamar  not  far  from  its  mouth,  it  was  contended  tl 
the  road  was  not  in  the  parish  of  Landulph,  Pattesom 

(a)  See  Reg.  v.  Gee,  1  E.  j-  E.  10G8. 

(A)  8E.fB.  900.  (c)  1  M,  4-  Sob.  393. 
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■  ^^d,' in  reference  to  the  question  of  boundary,  that 

■  ^A^ie  two  parishes  are  separated  by  a  river,  and  there 
J         ^   -too  positive  evidence  of  the  boundary  line  between 

^*^»,  it  is  to  be  presumed  to  coincide  with  the  middle 

^^  ^fcie  river/'  In  31c  Cannon  v.  /Smcfair  (a),  where  it  was 
^^K.^  that  the  bed  of  the   Thames  was  parochial  at 
J^^^MerMiAey  Lord  CampbeU,  p.  56,  distinguished  between 
tlM^^^case  before  the  Court  and  Beff.  v.  Musson  (ft),  say- 
"  There  the  parish  abutted  upon  the  sea/^    [Lush  J. 
MeCannan  v.  Sinclair  {a)  the  Court  inferred  from 
!  bed  of  the  river  in  an  adjoining  parish  being  shewn 
evidence  of  perambulations  to  be  parochial  it  was  so 
in  Boiherhiihe:  that  case  was  discussed   in    The 
I^^^mteich  Dock  Commissioners^   appts.,   The  Overseers  of 
SD^^  PeteTj  Ipswich^  respts.  (c).      [Melbr  J.  referred  to 
^'^^Ihike  of  Somerset  v.  FogweU{d)  and  Gann^  appt.  The 
Fishers  of  fFhitsiable,  respts.  (e).]    The  presumption 
to  the  ownership  of  the  soil  is  the  same  whether  in 
eatnary  or  arm  of  the  sea,  or  on  the  sea  shore ;  but, 
^^ooking  to  the  origin  of  parishes,  the  presumption  as  to 
P^^rochiality  is  different.    The  probability  is  that  the 
^^onndary  of  the  parish  would  be  conterminous  with  the 
cnHy  other  geographical  division,  viz.,  that  of  the  county. 
Secondly.    If  not  within  the  township  of  Bootle,  the 
docks  are  within  a  highway  district.   By  the  interpreta- 
tion clause,  sect.  5,  of  stat.  5  &  6  /T.  4.  c.  50.,  '^  the 
'word  parish  shall  be  construed  to  include  parish,  town- 
^I^  t^-,  or  any  other  place  or  district  maintaining  its 
^wm  highways.''     The  scope  of  the  Highway  Act  is  to 
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1860. 

Trustees  of 

Duke  of 
Bridgwater 

T. 

Surveyors  of 

BOOTLB. 


^'^^  RfE,53;28L.  J.  M.  C.  247;  5  Jur.  N.  8. 1302. 

y  ^  E,f  B.  900.  (o)  See  the  preceding  case. 

^'^  ^  B.#C.875. 

^'^  ^l  H.L,a  192.  Sec  also  Malcolmson  v.  O'Dea,  10  Id,  503. 

^^^.  VII.  2    A  B.    &    S. 
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1866.       tbxow  the  liability  to  repair  the  highways  on  a  distz; 

TrusueBot    maintainiiig  its  own  highways.    In  the  case  of  a  pan 
B^awATEB  adjoining  the  sea  or  a  tidal  river  the  shore  is  within  m 

Q^j^^^'  ^  a  district;  for  it  mnst  be  an  object  of  the  inhabitai 
Boon*  to  get  down  to  the  sea  or  river.  [Lush  J.  T 
question  is  whether  the  docks  are  in  the  townab 
or  not :  there  is  the  same  presumption  that  they  a 
not  in  the  township  as  there  would  be  that  they  w€ 
not  in  a  parish ;  and  the  land  before  it  was  reclaimi 
had  not  been  accustomed  to  contribute  to  the  lepf 
of  any  highways.  Either  the  burden  is  on  the  reqpc 
dents  to  shew  that  the  premises  rated  are  within  thi 
township,  or  the  inference  that  they  are  not  in  thi 
township  is  against  them.] 

MelUsh  (C  Cromptan  with  him),  for  the  appi 
lants,  was  desired  to  confine  his  argument  to  t 
first  point — The  premises  in  question  are  not  witb 
the  township  of  Booth.  The  presumption  is  it 
the  bed  of  a  tidal  river  between  high  and  low  wa3 
mark  is  extra-parochial.  No  person  dwells  there,  a 
prima  facie  it  has  no  value  which  can  be  assess 
to  the  highway  rate.  There  is  no  difierence  in  t; 
respect  between  the  sea  shore  and  the  shore  of 
estuary ;  and  the  case  does  not  state  where  the  moc 
of  the  river  Mersey  begins  or  ends.  [He  cited  H 
de  Jure  Maris^  Pars  prima,  Hargrave  Law  Tra 
pp.  12.  25.  26.  27.]  [Lush  J.  In  Bex  v.  The  Inhabita 
of  Landulph  (a)  the  only  question  on  the  mind  of  i 
Judge  was  how  far  the  parish  on  one  side  of  ' 
river  woidd  extend.] 

Milward  appeared,  for  the  Corporation  of  Lwerp 
to  contend  that  the  premises  in  question  must  be  o* 

(a)  1  M.  ^  Rob.  393. 
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^^red  to  he  within  the  borough  of  Liverpool  for  rating        1866. 

P^^ipose^    But  the  Court  said  that,  notice  of  appeal  not  ^j^^^xeeaof 
'^ying  been  given  against  the  rate  made  by  the  Corpo-      ^^®  ^^ 
'^tion,  the  appellants  could  not  record  the  judgment  of         ▼• 

-  <•  Snrveyors  of 

uie  Court  as  between  them  and  the  Corporation^  and  the  Bootlb. 
.Comrt  ought  not  to  give  an  opinion  on  the  question 
(between  those  parties,  unless  it  was  authoritative.  Ac- 
cordingly all  the  dauses  in  the  case  relating  to  the 
Corporation  of  Liverpool  were  considered  as  struck  out 
^^  the  case. 

Mbllor  J.    We  are  all  of  opinion  that  our  judgment 

be  for  the  appellants.     It  appears  to  us  that  as  to 

part  of  the  shore  of  the  Mersey  between  ordinary 

l^^Sh  water  and  low  water  mark,  where  the  tide  flows 

^^^  reflows,  there  is  no  presumption  that  it  is  parochial ; 

^>^  it  lies  upon  the  respondents  to  shew  by  acts  done 

Or  in  some  other  manner  that  it  is  within  their  parish. 

X  think  the  presumption  is  the  other  way,  viz.,  that  it 

^^  extra-parochial ;   and  the  respondents  have  given  no 

evidence  to  take  the  case  out  of  that  presumption.  There 

must  have  been  some  misapprehension  in  the  report  of 

the  rding  of  Patteson  J.  in  Rex  v.  The  Inhabitants  oj 

Landulph  (a).  At  any  rate,  if  not  capable  of  explanation 

with  referoice  to  the  circumstances  of  that  case,  it  is 

inconaistent  with  the  other  authorities  on  the  point,  by 

which  we  must  be  guided.    There  is  no  distinction  in 

^  respect  between  the  sea  shore  and  the  shore  of  a 

^^  ri?er.    The  respondents  must  shew  that  the  pre- 

°"*c>  they  have  rated  to  the  highway  rate  are  within 

township :   they  have  failed  to  do  so  either  by 

(a)  1  itf.  #  JBa6.  303. 

2  A  2 
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1866.  evidence   or  on   the  construction  of  sect.  5   of   stat. 

Trustees  of  5  &  6  fT.  4  c.  50. ;  therefore  the  rate  had  no  sufficient 

Duke  of  .  •      ., 

B*iDowAT«R  authority. 

Surveyors  of 

^(xyrhM.  Shbb  and  Lush  J  J.  concurred. 


Judgment  for  the  appellants  (a).* 

(a)  Sec  the  preceding  case. 


I%ur8day, 
February  Ist. 


Jeffs  against  Day. 


lleportcd  ante,  p.  250. 


Saturday, 
February  10th. 


Asu,  appt.,  Lynn,  respt. 


Reported  ante^  p.  255. 


END    OP    HILARY    VACATION. 
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CASES  1866. 


ABGUED  AND  DETEBMINED 


IV 


THE  QUEEN'S  BENCH, 


IN 


EASTER    TERM, 

XXIX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCKBURN  C.  J. 

Blackburn  J. 


Shee  J. 
Lush  J. 


Holmes  and  others  against  Jaques.  Monday, 

April  16th. 


Instnment  as  follows :  *'  On  demand  I  promiBe  to  pay  to  the  trustees 

«JJ^e  Wealeyan  Chapel,  HarrogaU,  op  their  treasnrep  for  the  time  being,  Promissory 

*W.  ia  foiir  eonal  instelments,  &c^  fop  value  peceifed."    Held  a  ppomis-  ^^ 

■*yj^  as  tne  payees  were  oeptain  at  the  time  of  the  making,  the  Payment  to 

••■•Ortr  bong  sunply  agent  of  the  trastees  to  receive  payment  trustees  or 

^       *-  ^  -o  ir-j  ^^^  treasurer. 

^-BCLABATION  on  a  promissory  note  for   100/., 
-        payable  by  four  yearly  instalments  of  25/.,  in  1861, 
^*   1868,1864. 
^^-  Non  fecit. 
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IRee.  On  the  trial  before  Shee  J.,  at  the  Spring 

HoLMu      fo^^  Leeds,  it  appeared  that  the  action  was  brought 
Jaqvb^.       *^®  plaintiffs,  surviving  trustees  of  the  Harrogate  W< 
leyan  Chapel  appointed  by  deed  in  1856^  upon 
following  instrument  :— 

"  100/.  HarrogaU,  March  18th,  1861 

On  demand  I  promise  to  pay  to  the  trustees  of 
Wesleyan  Chapel,  Harrogate^  or  their  treasurer  for 
time  being,  the  sum  of  One  hundred  pounds  in 
equal  instalments  of  twenty-five  pounds  each,  eadt 
such  instalments  to  be  due  and  payable  on  the  first 
of  October  annually,  for  value  received.    As  witness  m 
hand. 

'*  Witnesses,  «'  WaUam  JaqumP 

"  P.  PaUiser. 
**  Leon^,  HobkinsonJ^ 
A  verdict  was  given  for  the  plaintiflb,  leave  bdng 
reserved  to  move  to  enter  a  verdict  for  the  defendant. 


Manisiy  moved  for  a  rule  nisi  accordingly. — ^Krst 
This  is  not  a  promissory  note.    An  instrument  whidi 
makes  a  sum  payable  on  an  alternative  or  to  a  fluctoai- 
ing  person  is  not  a  valid  promissory  note  within  stat 
8  &  4  Ann,  c.  9. ;  BUmckenhagen  v.  BlundeU  (a),  Ccwk 
V,  Sterling  J  in  error  {b).     [CocTcbum  C.  J.    Suppose  a 
note  is  made  payable  in  the  alternative  to  two  persona 
substantially  the  same,  one  being  the  agent  of  the  otb^r.] 
If  the  effect  is  to  make  a  contract  with  each  it  would 
not  be  a  promissory  note.     Would  it  be  an  answer 
to  the  present  action  that  the  defendant  had  paid  the 
treasurer?     [Blachbum  J.    Yes:   If  he  had  paid  lum 

(a)  2B.4A.  417.  (6)  6E.fB.  333. 
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before  his  aathority  to  receive  was  revoked.]     In  Yates  1866. 

T.  i\U  [a)  it  was  held  that  a  bill  of  exchange  drawn  Holkss 

ptyabie  to  the  order  of  the  treasurer  for  the  time  being  Jaques. 
of  a  benendent  institution  was  void. 

CocKBVRN  C.  J.  There  should  be  no  rule.  I  fully 
concor  in  the  proposition  that  the  payee  of  a  pro- 
mnorynote  must  be  a  person  certain  or  capable  of 
loDg  ascertained  at  the  time  of  the  making;  but  by 
ftttinstnunent  the  amount  is  made  payable  primarily 
toliietnistees,  the  maker  having  the  option  of  paying 
&  treaanrer  of  the  trustees  as  their  agent  The 
tasorer  is  simply  authorised  to  receive  payment  on 
khalf  of  the  trustees  and  has  no  authority  to  sue  upon 
tlttnote.  It  is  the  same  as  if  the  note  had  been  made 
PTalde  to  their  banker  or  other  agent  on  their  behalf. 
O^re  is  no  uncertainty  as  to  the  person  who  is  fb  be 
fni;  and  to  hold  that  this  was  not  a  valid  promissory 
note  would  be  introducing  unnecessary  strictness,  and 
d^  justice. 

BucKBUBN  J.  The  instrument  in  question  properly 
c^'Qstrued  means  '^  I  promise  to  pay  to  the  trustees  or  their 
'S^nt,"  which  latter  would  be  implied  by  law^  with  a  noti- 
fi^on  on  the  &ce  of  the  note  that  the  treasurer  for  the 
™e  being  is  authorised  to  receive  the  amount;  and  then 
tlie  case  comes  within  the  intimation  of  Bayky  J.  in 
Slanukenhagen  v.  BlundeU  (i),  **  If  there  had  been  any 
community  of  interest  stated  between  the  payees  so  as 
in  any  respect  to  identify  Darner  and  Blanckenhaffen,  it 
is  possible  that  an  action  might  have  been  maintained 

(a)  8  a  B.  N.  8,  581.  (6)  2  B.  4:  A.  417.  419-420. 
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on  this  note.^'  If  indeed  the  treasurer  was  payee  of  the 
note  so  as  to  have  the  power  of  indorsing  it^  supposing 
it  was  made  payable  to  order^  or  to  sue  upon  it,  that 
would  have  created  an  uncertainty  which  would  have 
vitiated  it  as  a  promissory  note;  but  that  is  not  the 
proper  construction  of  the  instrument. 


Sheb  J.  concurred. 


Lush  J.  In  Yates  v.  Nash  (a)  and  Cowk  v.  Stbr* 
Ung  {b)  the  instrument  did  not  mention  any  person  to 
whom  the  money  could  be  paid  except  the  oflScer  finr 
the  time  being,  who  was  a  fluctuating  person;  and 
striking  out  that  name  no  payee  was  named.  Here 
the  trustees  are  named  as  payees,  and  the  promise 
is  to  pay  them  either  personally  or  by  the  hand  of  their 
treasurer  for  the  time  being. 

Rule  refiued. 


(a)  8  a  B,  N.  8.  661. 


(h)  eKfB.3S3. 


Tuesday, 
April  ^th. 


Foster  against  Dodd  and  Another. 

[Reported  ante,  p.  140.] 


Wednexda^, 
May  2nd. 


SraxH,  appt.,  Redding,  respt. 

[Reported  with  Washington,  appt.,  Scott,  respt^  and 
Windsor,  appt,  Jeffeey,  respt.,  vol  6,  pp.  617.  621  •] 
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1866. 


Ex  parte  Peppebcorn.  i^ay, 

^  AprU  17th. 


Stat.  23  &  24  Vict,  e,  127. «.  10.  prohibits  an  articled  clerk,  during  the  Attamev, 
term  of  serrice,  firom  holding  any  office  or  engaging  in  any  employment  Articled  clerk 
whatfioerer  other  than  that  of  clerk  to  the  attomey,to  whom  he  is  bound,   holding  office, 
and  requires  that  before  beins  admitted  an  attorney  he  shall  proye  by  23  ^  24  Vict, 
affidavit  that  he  has  not  held  any  office  or  engaged  in  any  employment  c,  127.  e,  10. 
contrazT  to  that  enactment.    The  father  of  P.,  an  articled  clerk,  was   Steward  of 
stedraxd  of  the  manor  of  H.^  and  upon  his  death  P.  was,  during  his  mawtr, 
artidea,  appointed  stewazd  by  his  brother  in  law,  who  was  lord  of  the 
■unofr,  as  trustee  for  his  motner,  who  had  a  hfe  interest  in  the  manor. 
vhieh  at  her  death  would  be  diyisible  between  himself,  his  brothers  and 
Bsters.  He  appointed  a  deputy,  but  on  three  occasions  attended  Courts 
vith  his  principal's  consent  to  admit  tenants  and  take  surrenders.    Held, 
that  the  ease  was  within  the  enactment,  which  the  Court  had  no  dis- 
crstimi  to  relax,  and  therefore  the  serrice  was  not  good  (a). 

'T^HIS  was  an  application  for  an  order  requiring  the 
Examiners,  appointed  to  examine  persons  claiming  to 
1>e  admitted  attorneys,  to  grant  a  certificate  of  the  fitness 
and  capacity  of  W.  Peppercorn  to  act  as  an  attorney, 
pnrsoant  to  Reg.  Oen.  Hil.  Term,  1853,  Regulations 
for  the  Examination  of  Persons  applying  to  be  admitted 
as  Attorneys,  V.  (See  I  E.  ^  B.,  Appx.,  p.  IxL) 

The  affidavit  of  the  applicant  stated  that  on  the 
9tli  February,  1861,  he  entered  into  articles  of  clerk- 
ahip  with  a  solicitor,  and  on  the  22nd  June,  1865, 
was  assigned  to  another  solicitor  for  the  remainder  of 
his  term  of  five  years;  that  in  Hilary  Term  last  he 
was  duly  examined  by  the  Examiners,  and  they  certi- 
fied that  they  had  examined  him  in  pursuance  of  the 
rules  made  for  that  purpose,  and  found  him  fit  and 
capable  to  act  as  an  attorney  and  in  the  usual  business 
transacted  by  attorneys;  but  withheld  their  certificate 

(a)  See  however  the  note  at  the  end  of  the  case. 


362  EASTER  TERM. 


P£PP>aCOBN. 


186C.       until  he  obtained  an  order  from  this  Court  to  the  ei 
Ex  parte      that  the  service  under  the  articles  had  satisfied 
Act  of  Parliament :  that  his  father^  WSUam 
was  steward  of  the  manor  of  Headington^  in  the  coi 
of  Oxford^  up  to  the  time  of  his  death,  in  July,  II 
that  the  brother-in-law  of  the  applicant  was  before 
father's   death  and  since  lord  of  the  manor,  formi 
as  trustee  for  his  father  and  since  for  his  mother, 
had  a  life  interest  in  the  same  under  his  feither's 
that  upon  the  death  of  his  mother  the  manor  t 
become    divisible   amongst  himself,  his  brothers 
sisters  in  equal  shares ;  that  his  father  always  ezp] 
a  desire  that  he  should  upon  his  death  be  appoial 
steward  of  the  manor  in  his  place,  and  upon  his  d< 
his  brother-in-law  accordingly,  and  also  by  desire  of 
family,  appointed  him  steward,  and  in  which  c^pacit^^ 
he  first  acted  in  December ,  1864 ;  that  he  appointed 
solicitor  to  act  as  his  deputy,  and  the  general  business 
of  the  manor  had  been  transacted  by  him ;  the  only 
way  in  which  he  had  acted  in  the  business  of  the  manor 

had  been  to  be  present  at  the  Courts  to  admit  the 

• 

tenants  and  take  the  surrenders,  for,  as  the  conduct 
of  the  manor  would  be  left  to  him  when  he  should  be 
admitted,  he  considered  it  his  duty  to  become  as  much 
acquainted  with  the  customs  of  the  manor  and  duties 
of  a  steward  as  possible ;  that  he  had  been  absent  during 
his  articles  on  three  occasions  of  one  day  each  for  the 
purpose  of  being  present  at  the  courts,  with  his  prin- 
cipaFs  consent ;  that  the  fees  of  the  courts  had  by 
agreement  been  divided  between  him  and  his  deputy 
steward ;  that  the  appointment  of  a  steward  of  a  manor 
did  not  necessarily  fall  on  a  solicitor ;  that  the  money 
he  had  received  had  been  hardly  sufficient  to  defray  his 
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fiJpeiwes  out  of  pocket ;  and  the  whole  control  of  the        1866. 

ttanor  having  been  with  his  family  for  so  long,  he  "'^T^^^ 

A>oJked  upon  his  appointment  more  in  the  light  of  ^^"p«*«>w- 
PH^ate  property  than  otherwise. 

-£j?.  Turner,  in  support  of  the  application. — Stat.  23 
fc  S24  Viet.  e.  127.  $.  10.  enacts  that  '^  no  person  here- 
bound  by  articles  of  clerkship  to  any  attorney  or 
ilicitor  shall,  during  the  term  of  service  mentioned  in 
articles,  hold  any  o£E[ce  or  engage  in  any  employ- 
ic&t  whatBoever  other  than  the  emplojrment  of  derk 
ndi  attorney  or  solicitor,  and  his  partner  or  partners 
Qif  any)  in  the  business,  practice,  or  employment  of  an 
•ttomey  or  solicitor,  save  as  by*'  stat.  6  &  7  Vict.  c.  73. 
*'or  this  Act  otherwise  provided;    and  every  person 
^^^nnA  as  aforesaid  shall,  before  being  admitted  an  attor- 
^  or  solicitor,  prove  by  the  a£Sdavit  required  under 
<eet.  14  or  Stat  6  &  7  Vict.  c.  73.  **  that  he  has  not 
^^  any  o£E[ce  or  engaged  in  any  employment  contrary 
to  this  enactment,  and  the  form  of  such  affidavit  as 
^fi^v^eaaid  shall  be  varied  by  such  addition  thereto  as  may 
^  x^ecessary  for  this  purpose."    The  savings  in  sect.  10 
^  ixot  apply  to  the  case  of  the  applicant.    But  though 
appointed  steward  of  the  manor  on  the  death  of  his 
S'^cr,  he  only  attended  three  times  to  hold  courts,  and 
the  main  part  of  his  duties  was  performed  by  deputy, 
vid  Ida  object  in  attending  the  courts  was  to  learn  his 
^'^^eas.     [Blackburn  J.     He  has  accepted  the  office 
*^  ii  within  the  letter  of  sect  10 ;  has  the  Court  a  dis- 
^Btionarjr  power  to  relax  the  enactment  ?]    It  may  be 
^fgoed  that  the  Court  has  not,  because  an  affidavit  is 
^*®c^««ary  n^ativing  that  the  derk  has  held  any  office 
^tatry  to  the  enactment.    [Blackburn  J.  But  sect.  10 
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1866.        does  not  state  the  consequence  of  his  holding  an  office: 
jjj^p^rte      perhaps  it  is  left  to  our  general  discretionary  power.]  If 
PfippBBooEN.    ^g  Court  puts  an  equitable  construction  on  the  enact- 
ment it  has  been  complied  with.  ^  The  steward  of  a  manor 
is  not  necessarily  a  solicitor. 

CocKBURN  C.  J.  Stat.  28  &  24  Vict.  e.  127.  s.  la  is 
absolute^  and  requires  that  a  clerk  before  being  admitted 
to  be  an  attorney  shall  make  an  affidavit  that  he  had 
not  held  any  office  during  his  clerkship.  That  this  i^pli- 
cant  cannot  do.  Looking  into  the  authorities  it  is  clear 
that  the  stewardship  of  a  manor  is  an  office  within  the 
words  of  the  section. 

Blackburn  J.  This  is  a  very  hard  case,  which  the 
Legislature  could  hardly  have  contemplated ;  and  if  we 
had  the  power  we  should  assist  the  applicant.  But  we 
have  no  discretion. 

Shee  and  Lush  JJ.  concurred. 

Application  refused. 


R.  E.  Turner  afterwards  made  the  same  application 
to  the  Court  of  Common  Pleas  upon  an  affidavit  in  sub- 
stance the  same  as  that  used  here ;  and  that  Courts  after 
conferring  with  the  Judges  of  this  Court,  granted  it 
(See  in.Sf  R  4S7.) 
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1866. 


Strauss  against  Francis  Monday, 

ApHl  23id. 


1 .  Onmsel  retained  to  oondnet  a  cause  is  clothed  with  an  apparent    Authority  of 
ntj  to  do  crerything  belonging  to  the  conduct  of  it  which,  in  the    counsel. 
106  of  his  discretion,  he  thiiuu  best  for  the  interests  of  his  client ;    Conducting 
ling  the  withdrawing  of  a  juror ;  and  if  acting  within  the  limits  of   cawse, 

iSbnm  wpparent  authority  £9  enters  into  an  agreement  with  the  counsel    Withdrawal 
ibr  the  other  side  aaiothe  eauaey  this  agreement  is  binding  on  the  client.    <if  juror. 

2.  Semble,  aliter,  when  he  makes  a  compromise  of  a  matter  collateral 
tm  the  eoacML 

Sw  ComiMl  has  no  rifl^t  to  manage  a  cause  against  the  will  of  his 
client,  or  to  make  a  binmng  agreement  as  to  it,  if  the  other  side  were 
~  that  his  apparent  general  authority  had  been  in  feust  limited. 


nnmS  was  an  action  for  a  libel  contained  in  a  review 
of  a  novel  called  The  Old  Ledger,  of  which  the 
iJaintiff  was  the  author. 

The  defendant  pleaded  not  guilty ;  on  which  issue  was 
joined. 

On  the  trial  before  Erie  C.  J.,  at  the  Surrey  Assizes  at 

Kingston,  the  counsel  for  the  plaintiff^  having  put  in  the 

alleged  Ubel  and  called  a  witness  to  prove  that  it  applied 

to  The  Old  Ledger,  closed  his  case.     The  counsel   for 

the  defendant  then  commenced  his  case^  and  having  read 

^A  commented  on  several  extracts  from  the  book, 

^hich  he  contended  justified  the  criticism  in  the  review, 

w  counsel  for  the  plaintiff  interposed,  stating  that  he 

^d  not  carry  the  case  farther ;  and  an  arrangement 

••  ^xiade  between  the  counsel  on  both  sides  that  the 

^'^  should  be  settled  by  the  withdrawal  of  a  juror, 

^K  was  accordingly  done. 

^^  Was  now  sought  to  set  aside  the  proceedings  at  the 
^^*  and  to  obtain  a  new  trial,  on  the  ground  that  the 
VII.  2  b  b.  &  s. 
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1866.       withdrawal  of  a  juror  was  against  the  express  wish  of 

Strauss      the  plaintiff  and  without  his  consent. 

Frascib.  ^^  affidavit  of  the  plaintiff  stated  that  he  was  present 

at  the  trial  ready  to  be  examined  in  the  case,  and  had 
in  Court  several  witnesses  of  high  literary  standing  and 
competent  scholarship  ready  to  give  evidence  that  the 
charges  and  imputations  made  against  the  novel  in  the 
review  were  unfounded ;  that  in  the  midst  of  the  addresf 
of  the  defendant's  counsel  to  the  jifry  he  was  beckonet^^ 
out  of  Court  by  his  attorney's  clerk,  who  informed  hii^^, 
that  his  counsel  intended  to  throw  up  the  case  and  ^;o 
propose  that  a  juror  should  be  withdrawn  ;  that  he     mX 
once  energetically  protested  against  this,  and  insiaifcied 
that  the  book  should  be  put  in  evidence,  and  told  tihi 
clerk  that  no  consideration  would  induce  him  to  wifch* 
draw  the  case  from  the  cognizance  of  the  jury     ^ 
to  consent  to  such  withdrawal ;  but  when  he  retnnL* 
into  Court  he  was  only  just  in  time  to  hear  the  oo: 
eluding  remark  of  the  defendant's  counsel  in  reply 
his  counsel's  proposition  to  withdraw  a  juror  andih-'^ 
Lord  Chief  Justice's  final  observations ;  that  if  he  ha^^ 
been  in  time  he  would  have  protested  against  the  pro-"^ 
posed  abandonment  of  his  case,  and  would  have  asked 
his  counsel  for  the  brief  and  to  allow  him  to  conduct 
his  own  case ;  that  his  counsel  in  omitting  to  put  in  the 
.    novel  as  evidence,  and  to  call  him  and  his  witnesses, 
acted  entirely  on  his  own  personal  responsibility  and 
discretion  as  counsel ;  that  he  never  authorised  him  to 
propose  that  a  juror  should  be  withdrawn;  that  his 
instructions  to  him  were  to  let  the  case  go  to  the  jury, 
no  matter  what  the  issue  might  be.     The  affidavit  of 
the  managing  clerk  of  the  plaintiff's  attorney  stated 
that  having  the  management  of  the  case  he  attended 
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the  trial  and  did  not  sanction  the  withdrawal  of  a  juror,        1866. 
but  requested  counsel  to  let  the  case  go  to  the  jury,      Stbaubb  ^ 

ud  informed  him  that  the  plaintiff  would  not  consent      frajtcib. 

te  the  withdrawal  of  a  juror ;  and  that  the  counsel  for 

the  plaintiff  acted  on  his  own  judgment  in  consenting 

to  soch  withdrawal 

Kaieafy  moved  for  a  rule  accordingly. — Counsel  at 

atrial  has  no  power  to  abandon  the  cause  of  his  client 

*nd  consent  to  withdraw  a  juror  without  consulting  him. 

I^  can  be  only  one  dominus  litis,  and  counsel  does 

^  fill  that  character :  he  can  only  act  according  to 

^  instructions  contained  in  his  brief  or  communicated 

fe  him  in  consultation.    A  plaintiff  cannot  be   non- 

*Qted  against  his  wHl,  JDewar  y.  Purday  (a),  and  he 

iDOst  be  called.     [Blackbum  J.    A  nonsuit  cannot  be 

^tered  unless  the  plaintiff  is  supposed  to  be  absent.] 

A  barrister  is  retained  for  his  advocacy  and  not  for  the 

oerciae  of  his  judgment  and  discretion  m  settling  a 

ttaae ;  he  has  less  authority  for  that  purpose  than  an 

sttcnrnqr;   and  it  is  reasonable  that  should  be  so,  for 

he  is  not  liable  to  an  action  for  n^ligence  as  an  at* 

torncyia.    It  is  clear  that  counsel  has  not  unlimited 

authority;  Swinfen  v.  Smnfen  (i),  Prestunch  v.  Poley^c)^ 

\JUeUor  J.     In  the  former  case  there  was  a  compromise 

hy  which  an  estate  was  partitioned;  and   Crowder  J., 

I  ^*  B.  N.  S.,  401-2,  takes  a  distinction  betweefl  such 

^  compromise  and   one   which    deals  with  the  suit. 

^  J.    In  Swinfen  v.  Lord  Chelmtford  (d)  the  Court 

W  18  a  A  486;  1  C.  -B.  y.  A  364 ;  24  Beav.  549;  2  Ik  G.  # «/. 
ft. 

Wl8a2?.A:  A806.  (d)  5  ^.  ^  iv:  800. 922. 

2  B  2 
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1866.  of  Exchequer  held  that  '' counsel  has  complete 
Strauss  thority  over  the  suit,  the  mode  of  conducting  i^ 
Frakcis  ^  ^^^^  ^^  incident  to  if  When  I  was  at  the  1 
never  thought  that  I  possessed  such  a  wide  antli< 
MeUor  J.  Lord  Abingery  the  greatest  advocati 
modem  times,  gained  many  verdicts  by  his  judgi 
in  not  calling  witnesses  contrary  to  the  wiah  a 
client]  That  is  the  exercise  of  discretion  in  the 
duct  of  the  cause.  There  is  no  difference  in  prin 
between  a  compromise  by  which  an  estate  is  dii 
between  parties  and  a  compromise  in  such  a 
as  the  present,  which  has  the  effect  of  putting  an  ei 
the  plaintiff's  right  of  action :  character  is  not  of 
value  than  property.  [^Mellar  J,  In  order  to  ma 
special  arrangement  with  reference  to  the  subject-ms 
of  a  suit  a  special  authority  is  necessary ;  but  by 
retainer  of  counsel  a  general  authority  is  communic 
with  reference  to  all  ordinary  matters  in  the  ca 
Blackburn  J.  It  has  never  been  decided  that  cod 
has  not  authority  to  refer  a  cause,  if  he  does  so  i 
and  honestly.]  If  the  counsel  for  the  plaintiff 
authority  to  settle  this  cause,  that  authority  was  ^ 
drawn ;  and  the  holding  the  agreement  to  withdr 
juror  not  binding  on  the  plaintiff  is  no  hardship  a: 
defendant,  for  he  should  have  enquired  whether  autb 
to  do  so  had  been  given  by  the  plaintiff  to  his  coma 

Blackburn  J.  We  are  all  agreed  that  it  woulc 
be  right  to  grant  a  rule  in  this  case.  At  the  triaJ 
counsel  for  the  plaintiff  thought  it  was  for  the  int 
of  his  client  that  a  juror  should  be  withdrawn; 
plaintiff  expressed  himself  as  opposed  to  that  courses^ 
his  counsel  was  told  that  he  would  be  dissatisfied  i 
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it  Bnt  tliis  was  remonBtranoe^  rather  than  prohibition :        1S6Q. 
the  authority  originally  conferred  upon  counsel  was  not       strauss 
withdrawn;  he  was  not  required  to  give  up  his  brief;      p  ^• 
nor  18  there  anything  on  the  affidavits  to  shew  that  he 
hidoQDsented  to  do  so  unprofessional  a  thing  as  to 
iindertake  the  conduct  of  the  cause,  giving  up  all  discre- 
tion as  to  the  manner  in  which  he  should  conduct  it 

Mr.  Keneafy  argued  that  the  retainer  of  counsel  in  a 

eaoae  rimply  implies  that  he  is  to  furnish  his  powers  of 

aignment  and  eloquence  on  behalf  of  his  client ;   but  it 

tt  also  within  his  province  to  exercise  the  qualities  of 

judgment  and  discretion  on  emergencies  arising  in  the 

conrae  of  a  cause.    No  counsel  would^  I  think  accept 

>  brief  on  the  terms  of  being  simply  the  mouthpiece 

of  his  client.     However  that  may  be,  when  counsel  is 

retained  to  conduct  a  cause,  he  is  clothed  with  an 

Vpaient  authority  to  do  everything  belonging  to  the 

c^oct  of  it  which,  in  the  exercise  of  his  discretion,  he 

iDay  think  best  for  the  interests  of  his  client,  and  if 

acting  within  the  limits  of  this  apparent  authority  he 

^ters  into  an  agreement  with  the  counsel  for  the  other 

^^  as  to  the  cause,  this  agreement  is  binding  on  the 

dieat 

^e  case  of  Swinfen  v.  Swinfen  was  peculiar.  There 
^^^'^Uisel  of  great  eminence,  who  were  conducting  the 
'••Ue  on  both  sides,  thought  it  best  for  their  clients  to 
^S'fee  to  terms  by  which  a  compromise  was  effected. 
Wlien  the  case  first  came  before  the  Court  of  Common 
'^*^M  on  the  motion  for  an  attachment  (a)  against  the 
^^^intiff  for  refusing  to  perform  the  agreement  which  had 
^^^^a  made  a  rule  of  Court,  the  three  very  eminent 
*  Udges,  Cresswellj  Williams  and  Willes  J  J.,  concurred  in 

(fl)  18  C.  B.  485. 
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1866.  holding  that  counsel  had  apparent  authority  to  make  the 
Straum  compromise,  and  that  the  client  was  bound  by  his  act, 
FBi^cis  *°^  ^^*  *^®  Court  would  not  enquire  into  the  existence 
or  the  extent  of  his  actual  authority.  But  the  motion 
failed  on  a  technical  objection.  On  a  subsequent  appli- 
cation (a)  CresstDell  and  fVilUams  JJ.  retained  their 
former  opinion,  but  Crowder  J.  was  dissentient ;  and  for 
that  reason,  according  to  the  usual  practice,  an  attach- 
ment was  not  issued,  the  defendant  being  left  to  resort 
to  a  Court  of  equity.  But  even  the  dissentient  Jndge 
put  his  dissent  on  the  ground  that  the  compromise  ex- 
tended to  collateral  matter,  and  was  not  confined  to  the 
cause  itself :  he  said,  p.  400-1,  402,  Counsel  ''  professes, 
in  conducting  a  cause,  to  act  entirely  upon  his  own 
judgment  and  discretion,  uncontrolled  by  his  client :  and 
the  client  leaves  the  whole  management  of  the  cause  to 
the  counseL  But,  where  a  compromise  is  contemplated, 
and  litigation  is  to  cease  upon  terms  to  be  arranged, 
counsel  then  can  only  act,  as  I  believe,  under  special  in- 
structions  It  would  seem  a  strong  thing  to  hold 

that  counsel  receiving  a  brief  from  the  plaintiff  in  a 
feigned  issue  out  of  Chancery  to  try  whether  or  not  there 
was  a  valid  devise  of  a  large  estate  to  her,  has  inciden- 
tally an  implied  authority  to  decide  that  his  client  shall 
agree  to  waive  the  question,  and  give  up  all  claim  to  the 
estate,  upon  her  receiving  a  certain  annuity  for  life." 
And  when  the  case  came  before  the  Court  of  Chan- 
cery (b)  upon  a  bill  for  specific  performance,  the  Master 
of  the  Rolls,  and  the  Lords  Justices  affirming  his  judg- 
ment, revised  to  give  efibx^  to  the  compromise,  partly 
on  the  ground  of  the  proceeding  being  an  issue  directed 


Fkajicis. 
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to  inform  the  conadenoe  of  the  Courts  and  partly  on  the  1366. 
^B  groond  that  it  was  not  a  case  in  which  specific  perform-  Strausb — 
^M  iQoe  OQght  to  be  decreed.  In  Swinfen  y.  Lord  Chelms- 
^^  fi^  (^)»  the  Court  of  Exchequer  took  the  same  ground 
M  Onwder  J.  Pollock  C.  B.,  in  delivering  the  judgment 
of  the  Court,  p.  922^  makes  a  distinction  between  the 
authority  which  counsel  has  over  all  matters  incident  to 
the  suit  and  the  mode  of  conducting  it,  in  which  he  ex- 
pmdy  includes  withdrawing  a  juror,  and  his  authority 
o?er  matters  collateral  to  the  suit.  In  Preatwick  v. 
^^  (*)>  where  the  question  was  as  to  the  authority  of 
•D  attorney  to  settle  the  action,  the  Court  of  Common 
Picas  held  that  the  compromise  was  within  the  general 
•^  of  the  attorney's  authority,  and  was  binding  eren 
^^^een  attorney  and  client,  there  being  no  express 
Prohibition  to  the  client  to  compromise,  and  he,  as 
'^eD  as  ByUs  and  Keating  JJ.,  comment  on  Swinfen  v. 
^^^/en  as  a  very  peculiar  case,  and  do  not  treat  it 
^  an  authority  to  guide  in  any  case  not  similarly 
^^^OMtanced. 

**i  deciding  that  the  withdrawal  of  a  juror  in  the 
P'^^^nt  case  is  binding  as  being  within  the  apparent 
*^tlxority  of  counsel,  I  do  not  mean  to  say  that  counsel 
^^  ^  power  of  managing  the  cause  against  the  will  of  his 
^^^t,  or  that  he  could  make  a  binding  agreement  as 
^t,  if  the  other  side  were  informed  that  the  apparent 
®^^^ial  authority  of  the  opposing  counsel  had  been  in 
^'^^^t  limited. 

If  counsel  cannot  induce  his  client  to  act  on  his  advice, 
^*  "^cnld  be  his  duty  to  return  his  brief,  and  say  I  will 
^^t  be  a  party  to  the  continuance  of  the  litigation. 

(a)  5  fl:  #  K  890.  922.  (6)  18  C.  B.  N.  S.  806. 
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Mellor  J.    I  am  of  opinion  that  no  caae  is  made 
on  the  affidavits  to  disturb  the  arrangement  entered 
at  the  trial.     The  matter  then  transacted  was 
apparent  authority  of  counsel  on  both  sides ;  and 
it  was  shewn  that  the  attempt  of  the  plaintiff  to 
this  authority  of  his  counsel  had  been  brought  to 
knowledge  of  the  other  side^  it  was  within  his 
tency  to  make  a  valid  agreement  with  them.     In 
country  I  have  no  doubt  that  counsel  would  not 
a  brief  in  a  cause  on  the  terms  of  hiring  out  hi 
knowledge  and  power  of  argument  and  eloquence 
the  dictation  of  his  client;  and  I  should  be  sorry 
any  counsel  should  consent  to  take  a  brief  with  a 
dition  that  he  was  not  to  conduct  it  except  in  aoco: 
with  that  dictation.    If  a  client  attempted  to  deprive 
counsel  of  all  discretion  as  to  the  mode  of  conducting 
cause^  the  duty  of  the  counsel  would  be  to  return 
brief,  and  I  have  seen  that  done.  When  counsel  peroeL 
that  his  dient^s  case  has  become  desperate,  or  that 
overwhelming  answer  will  be  made  out  by  the 
it  is  within  the  ordinary  exercise  of  his  discretion 
enter  into  a  compromise.     We  do  not  dedde  t 
counsel  has  unlimited  authority.    Nor  is  it  n 
decide  whether  he  could  in  defiance  of  his  client  wi 
draw  a  juror;  but  he  should  say  *'  If  you  will  not  all< 
me  to  exercise  my  discretion  it  will  be  my  duty 
return  my  brief."     Swinfen  v.  Lord  Chelmsford  (a) 
down  the  rule  that  the  withdrawing  a  juror  is  indud 
within  the  ordinary  authority  of  counsel,  and  that 
meaning  of  the  judgment  of  Crowder  J.  in  Swinfen 
Swinfen  (i)  was,  that  the  compromise  was  not  bindi 
on  the  ground  that  it  was  against  the  assent  of 

(a)  5  H,  i-  N.  890.  922.  {h)  1  C.  B,  h\  S.  864. 
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client  in  a  matter  collateral  to  the  action ;  which  dis-        1866. 
^izi^Qishes  that  case  both  in  the  Common  Pleas  and  in 
Courts  of  equity  from  the  present. 


Shu  J.  We  must  not  confound  the  question  as  to  the 
of  an  agreement  made  by  counsel  in  the  conduct 
the  cause,  and  the  question  what  is  the  proper  course 
counsel  to  pursue  when  his  client  wishes  to  limit  the 
authority  given  to  him  by  a  retainer  to  conduct  a 
The  question  in  the  present  case  is  not  whether 
^  would  have  been  better  that  counsel  should  haye 
'Ovisnhed  his  client,  and  if  he  refused  to  act  on  his 
^▼ice  have  thrown  up  his  brief;  but  whether  the 
'I^ntiff  IB  bound  by  what  his  counsel  did.  We  are 
^■toluded  by  authority  that  upon  the  retainer  of  ooun- 
^  lie  can  bind  his  client  in  any  matter  within  the 
'^ts  of  the  conduct  of  the  cause;  and  it  would  be 
T^bicras  to  the  interests  of  the  client  if  he  could  not,  for 
k>  iKuany  cases  a  compromise  is  obviously  for  his  bene- 
*«  If  Mr.  Kenealy's  ailment  were  correct  a  cause 
"bid  not  be  settled  by  withdrawing  the  record  or  a  juror 
the  client  himself  were  present  to  give  his  assent. 
would  be  great  inconvenience  in  that,  as  well  as 
to  the  client.  In  Swinfen  v.  Lord  Chelmsford  (a) 
real  question  was,  whether  the  defendant  was  liable 
action  for  having,  as  counsel,  consented  to  a  com- 
by  withdrawing  a  juror  on  terms  which  he  had 
to  aathority  to  make ;  and  it  was  only  decided  that  no 
^^2:^011  would  lie  for  an  honest  exercise  of  the  discretion 
^fx^tnuted  to  him;  but  the  judgment  of  the  Court, 
^elirered  by  Pollock  C.  B.,  went  farther,  for  he  says, 
P-  922,  "Although  a  counsel  has  complete  authority 

{a)  5  jy.  #  N,  890. 


Strauss 
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1866.  over  the  suit,  the  mode  of  conducting  it,  and  all  -« 
St&avbs  ^8  incident  to  it — such  as  withdrawing  the  record,  i^ 
F&AM0I8  drawing  a  juror,  calling  no  witnesses,  or  selecting  ^ 
as,  in  his  discretion,  he  thinks  ought  to  be  called,  i 
other  matters  which  properly  belong  to  the  suit  j 
the  management  and  conduct  of  the  trial — we  think 
has  not,  by  virtue  of  his  retainer  in  the  suit,  any  poir 
over  matters  that  are  collateral  to  it/'  It  is  tha^ 
unequivocally  laid  down  that  counsel  when  he  conseni 
to  the  withdrawing  of  a  juror  has  authority  to  bind  lit 
client ;  and  this  gives  to  the  opposite  party,  who  agree 
to  the  withdrawal,  a  right  to  insist  upon  the  arrangema 
being  carried  out 

It  is  another  question  whether  counsel  is  right  i 
compromising  an  action  contrary  to  the  express  wii 
of  his  client,  particularly  in  a  case  in  which  peraon 
honour  or  literary  character  may  be  involved.  If  tl 
client  wishes  to  fetter  his  counsel's  discretion,  ai 
nsists  on  a  course  which  counsel  cannot  approve  tl 
right  step  for  him  to  take  is  to  return  his  brief. 

We  do  not  say  that  counsel  has  unlimited  authori 
to  bind  his  client  in  the  conduct  of  a  cause,  but  that  '. 
has  a  general  authority,  which  is  to  be  guided  by  t 
opinion  of  his  client. 

Rule  refuse 
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1866. 


Hadlst  and  others,  appellants,  Feres  and      Wednesday, 
another,  respondents. 


Metropoliian 
Police  and 
I-  Stit  2  ft  3  Vitt.  e,  47.  s,  66.  empowers  a  Metropolitan  Police   Police  Courts. 

^^tM»  to  stop^  search,  and  detain  any  yessel,  boat,  cart,  or  carriage,   2^3  Fict, 

A  <tt  tpoB  which  there  shall  be  reason  to  sospect  that  anj  thing  stolen   c.  47.  s.  66. 

^V^htfoUy  obtained  may  be  found,  and  also  any  person  who  may  be  c.  71.  ss.  24. 26. 

***>oiiiUj  suspected  of  haying  or  conyeying  in  any  manner  any  thing  Having  in 
ylnflr  imlawfnlhr  obtained.    Stat.  2  &  3  Vtct.  e.  71.  «.  24.    Eyery  possession  or 
foiOB  who  shall  be   "brought  before*'  any  Metropolitan  magistrate  conveying 
^^■gilwith  haying  in  his  possession  or  conyeying  in  any  manner  any   thing  suspected 
tha^iHadi  may  be  reasonably  suspected  of  beine  stolen  or  unlawfully   of  being  stolen 
ikteed,  and  yAo  shall  not  giye  an  account  to  tne  satisfaction  of  the   or  unlaw/uUg 
>WSMa  how  he  came  by  it,  shall  be  deemed  guilty  of  a  misdemeanor  obtained, 
w  be  liable  to  a  penalty  or  imprisonment    Sect  26.  When  any  person  Person 
imiy  bvou^t  before  any  such  magistrate  charged  with  haying  or   "  brouaht 
ntm^  any  thing  stolen  or  unlaw&ly  obtained,  and  shall  declare   before'  a 
t^Mieeeiyed  the  same  from  some  other  person,  or  that  he  was  em-   mxigistrate, 
|%>dii  a  cairier,  agents  or  senrant  to  conyey  the  same  for  some  other 
|Mi  the  magis^|te  is  to  cause  eyery  such  person,  &c  to  be  brought 
MB  him  and  examined,  and  examine  witnesses  touching  the  same ; 
liiif  it  ihaU  ^ypear  that  any  person  had  possession  of  such  thing,  and 
*i  RMonable  cause  to  belieye  the  same  to  haye  been  stolen  or  ^law- 
ttj  obtained,  he  shall  be  liable  to  a  penalty  or  imprisonment    By 
*Kl55of  c  71,  that  and  the  former  Act  are  to  be  construed  together 
*iOieAct.    Held,  that  the  jurisdiction  of  the  magistrate  under  c  71, 
^^«u  confined  to  cases  in  which  a  constable  could  arrest  under 
^^i  1 66;  which  applies  to  persons  haying  or  conyeying  thin^  in  the 
^^  tnd  not  to  persons  haying  possession  of  things  in  a  house  or 
•wr  bonding. 

^  fi»>iMf,  per  Blackburn  J.,  that  sect  26  of  stat  2  &  3  Fict,  c.  71.  is 
JijW  to  cases  in  which  the  things  haye  been  actually  stolen  or  unlaw- 
**obUmed. 

^^cm  informations  against  the  appellants  charging  that  they 
™^7  had  in  their  possession,  and  contrary  to  the  statute,  a 
J™^  of  sacks  the  property  of  the  respondents,  and  which  were 
**•*"*%  suspected  of  being  stolen  and  unlawfolly  obtained,  the 
**^^^  issued  summonses  to  the  appellants  to  appear  before  him  to 
•^■•o  the  iiiformations  &c. ;  they  appeared  accordingly  and  were  con- 
^^''  the  sacks  were  found  at  the  steam  flour  mills  of  the  appellants. 

(1.)  That  the  appellants  were  "  brought  before"  the  magistrate 

within  the  meaning  of  stat  2  &  3  Fict,  c.  71.  s.  24. ;  but 
m  That  they  had  not  possession  of  the  sacks  within  that  section, 

*^  therefore  the  conyiction  could  not  be  supported. 

(jASE  stated  by  the  Lord  Mayor  of  London^  being 
o»^of  the  justices  for  that  city,  under  stat.  20  &  21 


1 
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1866.  On  the  10th  May,  1865^  three  several  informs 

Hadlet       ^cf®  preferred  by  the  respondents,  who  were  mill* 
Pebjls.       fShad  Thames,  against  the  appellants^  jointly 

three  offences,  viz.,  that  each  of  them  on  the 
several  days  after  mentioned,  in  Upper  Thames 
unlawfully  had  in  their  possession,  and  contrary  "to   tie 
statute,  certain  goods,  that  is  to  say,  on  the  11th  jt^Tril, 
1865^  twelve  sacks;  on  the  18th  April,  1865,  nine  sacrJ^; 
and  on  the  24th  April,  1865,  fourteen  sacks  respecti?i^^^J' 
the  property  of  the  respondents,  and  which  were  rea»^^' 
ably  suspected  of  being  stolen  and  unlawfully  obtaing^^ 
The  informations  were  laid  under  The  Metropoli^^^^^^^ 
Police  Courts  Act,  2  &  8  Vict.  c.  71.  s.  24.,  the  pow^^** 
in  which  are  given  by  stat  8  &  4  Fict  c.  84.  «.  6.       ^ 
two  city  justices,  and  by  stat.  11  &  12  Vict.  c.  4S.  *.  8^^* 
to  one  such  justice. 

Upon  the  information  being  laid,  the  Lord  May^^^^ 
issued  summonses  to  the  appellants,  commanding  the       ^^ 
*'to  be  and  appear^'  before  him  on  Friday,  the  1 
May,  1865,  at,  &c.,  or  before  such  other  justice  or  j 
tices  of  the  peace  for  the  city  as  might  then  be 
to  answer  to  the  informations,,  and  to  give  an  account " 
the  satisfaction  of  such  justice  or  justices  how  thi 
came  by  the  goods  respectively,  and  to  be  further  d 
with  according  to  law ;  and  the  appellants  according 
appeared  by  themselves  and  their  counsel  and  attorrn 
on  that  day,  and  severally  pleaded  not  guilty  to 
charges,  when  an  objection  was  taken  by  the  appellan 
counsel  that  the  Lord  Mayor  had  no  jurisdiction  f0^ 
entertain  the  case  as  they  were  not  properly  brought  ^ 
before  him,  which  was  by  consent  reserved  until    ' 
close  of  the  evidence  for  the  respondents. 

It  appeared  that  on  the  three  days  alleged  in  i 
informations  the  num)>cr  of  sacks  named  marked  wi 


V. 
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tihe  brand  of  the  respondents,  amongst  a  large  number        1866. 
off  8ad[s  of  other  owners,  were  found  at  the  steam  flour      g^^^^^^ 
milb  of  the  appellants,  J.  L,  Hadky  and  J.  Hadley^  in 
C^  TTiamei  Street^  at  which  James  Ebden  was  the 
foeman,  by  an  officer,  who  was  also  a  constable  of  a 
society  known  as  The  SacJc  Prdection  Society^  formed 
smong  the  millers  of  the  Metropolis  and  the  neighbour- 
ing counties  for  the  protection  of  the  flour  sacks  of  the 
members,  and  for  the  prosecution  of  persons  having 
illegal  possession  of  such  sacks. 

The  counsel  for  the  appellants  objected  to  the  juris- 
ifietkm  of  the  Lord  Mayor  on  six  grounds.  [They  are 
Dotioed  in  the  argument  for  the  appellants.]  The  Lord 
Major  being  of  opinion  that  he  had  jurisdiction,  evi- 
ieoce  was  then  given  for  the  appellants. 

The  details  of  the  evidence  on  both  sides  were  oon- 
tibed  in  two  Appendices,  which  were  to  be  taken  as 
put  of  the  case. 
The  Lord  Mayor  was  of  opinion  and  was  advised  : 
First.  That  the  appellants  were  properly  brought 
hefore  him  within  the  meaning  of  stat.  2  &  8  Vict. 
ft  71.  ,.24 

Seeondlv.  That  sect.  24  created  a  new  offence  and  that 

'^  provisions  were  specially  intended  to  provide  an 

^tional  and  summary  remedy  for  protecting  property 

^  tboee  cases  where  an  indictment  could  not  be  sus- 

^^ed,  or  it  was  inexpedient  to  adopt  that  course  of 

P'^iKiee^ing,  and  that  therefore  it  was  not  necessary  that 

^'^^  should  be  positive  evidence  that  an  actual  larceny 

^  a  fraud  had  been  committed  with  respect  to  them, 

^^^9onable  suspicion  being  sufficient. 

thirdly.  That  the  appellants  had  brought  themselves 
^thin  the  operation  of  that  section,  inasmuch  as  they 


878  EASTER  TERM. 

1866.       had  possession  of  the  sacks  which  were  reasonabljr* 
Hadlxt      pected  of  being  stolen  or  unlawfully  obtained. 
Pkbks  Fourthly.  That  the  appellants  had  not  given 

satisfactory  account^  as  required  by  the  section,  how^ 
came  by  the  sacks. 

He  therefore  convicted  them  of  the  offence 
each  of  the  three  days. 

The  question  for  the  opinion  of  this  Court 
whether  he  was  right  in  point  of  law  in  convicCiiii 
them. 

Stat.  2  &  8  Vict  c.  47.  s.  66.  ''Any  person  fo^cmd 
committing  any  offence  punishable  either  upon  inAact' 
ment  or  as  a  misdemeanor  upon  summary  convictSL^CBif 
by  virtue  of  this  Act,  may  •■  be  taken  into  custcscly 
without  a  warrant  by  any  constable,  or  may  be  apf  ^ 
bended  by  the  owner  of  the  property  on  or  with 
to  which  the  offence  shall  be  committed,  or  by  his 
vant  or  any  person  authorized  by  him,  and  may  ^ 
detained  until  he  can  be  delivered  into  the  cust^i^dj 
of  a  constable  to  be  dealt  with  according  to  law ;  ^W)d 
every  such  constable  may  also  stop,  search,  and  det^^^ 
any  vessel,  boat,  cart,  or  carriage  in  or  upon  wh^-'^l 
there  shall  be  reason  to  suspect  that  any  thing  stc^^ 
or  unlawfully  obtained  may  be  found,  and  also 
person  who  may  be  reasonably  suspected  of  having' 
conveying  in  any  manner  any  thing  stolen  or  unl 
fully  obtained ;  and  any  person  to  whom  any  prop^^ 
shall  be  offered  to  be  sold,  pawned,  or  delivered,  i 
shall  have  reasonable  cause  to  suspect  that  any 
offence  has  been  committed  with  respect  to  such 
perty,  or  that  the  same  or  part  thereof  has  been  a 
or  otherwise  unlawfully  obtained,  is  hereby  author^ 
and  if  in  his  power  is  required,  to  apprehend 
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detain^  and  as  soon  as  may  be  to  deliver  such  offender  18G6. 
into  the  custody  of  a  constable^  together  with  such  h^^j^^^ 
property,  to  be  dealt  with  according  to  law.'*  Pbrks 

Sect  69.     "  Every  person  taken  into  custody  by  any 
€X>nstable  belonging  to  the  Metropolitan  Police,  without 
^varranty  except  persons  detained  for  the  mere  purpose 
of  ascertaining  their  name  or  residence,  shall  be  forth- 
with delivered  into  the  custody  of  the  constable  in 
ciiarge  of  the  nearest  Station  House,  in  order  that  such 
person  may  be  secured  until  he  can  be  brought  before  a 
magistrate,  to  be  dealt  with  according  to  law,  or  may 
give  bail  for  his  appearance  before  a  magistrate,  if  the 
ccynstable  in  chaise  shall  deem  it  prudent  to  take  bail  in 
the  manner  hereinafter  mentioned/' 

Stat.  2  &8  Vict  c.  71.  s.  24.  ''Every  person  who 
•hall  be  brought  before  any  of  the  said  magistrates 
diarged  with  having  in  his  possession  or  conveying  in 
any  manner  anything  which  may  be  reasonably  suspected 
of  being  stolen  or  unlawfully  obtained,  and  who  shall 
not  give  an  account  to  the  satisfaction  of  such  magistrate 
I^ow  he  came  by  the  same,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  liable  to  a  penalty  of  not  more 
^^kan  5/.,  or,  in  the  discretion  of  the  magistrate,  may  be 
imprisoned  in  any  gaol  or  house  of  correction  within  the 
M'etropolitan  Police  district,  with  or  without  hard  labour, 
for  my  time  not  exceeding  two  calendar  months.** 

Sect  25.  "If  information  shall  be  given  on  oath 
te  any  of  the  said  magistrates  that  there  is  reason* 
^Ue  cause  for  suspecting  that  anything  stolen  or 
^^wfolly  obtained  is  concealed  or  lodged  in  any 
Welling  house  or  any  other  place,  it  shall  be  lawful 
fof  iQch  magistrate,  by  special  warrant  under  his  hand 
^^^'^cted  to  any  constable,  to  cause  every  such  dwelling 
^^'^  or  other  place  to  be  entered  and  searched  at  any 
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186G.  time  of  the  day^  or  by  night  if  power  for  that  puipo 
""JTdliy  ^  given  by  such  warrant ;  and  the  said  magistrate^ 
PfiR&8  ^*  ®^*^  appear  to  him  necessary,  may  empower  m 
constable  with  such  assistance  as  may  be  found  neoe 
sary,  such  constable  having  previously  made  known  m 
his  authority,  to  use  force  for  the  effecting  of  such  enb 
whether  by  breaking  open  doors  or  otherwise,  and 
upon  search  thereupon  made  any  such  thing  shall 
found,  then  to  convey  the  same  before  a  magistrate^ 
to  guard  the  same  on  the  spot  until  the  offenders  i 
taken  before  a  magistrate,  or  otherwise  dispose  tber 
in  some  place  of  safety,  and  moreover  to  take  ii 
custody  and  carry  before  the  said  magistrate  ev< 
person  found  in  such  house  or  place  who  shall  app 
to  have  been  privy  to  the  deposit  of  any  such  tJiu 
knowing  or  having  reasonable  cause  to  suspect  the  sa 
to  have  been  stolen  or  otherwise  unlawfully  obtained.' 
Sect.  26.  '*  When  any  person  shall  be  brought  befi 
any  such  magistrate  charged  with  having  or  conveyi 
any  thing  stolen  or  unlawfully  obtained,  and  ab 
declare  that  he  received  the  same  firom  some  oti 
person,  or  that  he  was  employed  as  a  carrier,  ag^it, 
servant  to  convey  the  same  for  some  other  person,  su 
magistrate  is  hereby  authorized  and  required  to  cai 
every  such  person,  and  also,  if  necessary,  every  fom 
or  pretended  purchaser,  or  other  person  through  whi 
possession  the  same  shall  have  passed,  to  be  brouf 
before  him  and  examined,  and  to  examine  witnesses  uf 
oath  touching  the  same  3  and  if  it  shall  appear  to  si 
magistrate  that  any  person  shall  have  had  poasesaion 
such  thing,  and  had  reasonable  cause  to  believe  1 
same  to  have  been  stolen  or  unlawfully  obtained,  evi 
such  person  shall  be  deemed  guilty  of  a  misdemean 
and  to  have  had  possession  of  such  thing  at  the  ti 
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and  place  when  and  where  the  same  shall  have  been       1866. 
fcond  or  seized  j  and  the  possession  of  a  carrier,  agent,      jj^^^^^^ 
or  lemnt  shall  be  deemed  to  be  the  possession  of  the       p  ^* 
penoD  who  shall  have  employed  such  other  person  to 
manj  the  same,  and  shall  be  liable  to  a  penalty  of  not 
noTB  than  5/.,  or^  in  the  discretion  of  the  magistrate, 
BMf  be  imprisoned  in  any  gaol  or  house  of  correction 
vithin  Ae  Metropolitan  Police  district,  with  or  without 
luud  labour^  for  any  time  not  exceeding  three  calendar 

The  case  was  ai^ed  on  April  21,  25,  and  judgment 
giren  on  the  latter  day. 

Ciffard  (Poland  with  him),  for  the  respondents. — The 
conviction  is  under  sect.  24  of  the  Metropolitan  Police 
^^oatig  Act,  2  &  8  Vict.  c.  71.,  and  the  first  objection  is 
^t  that  section  creates  no  ofience,  but  that  the  ofibnce 
•  created  by  sect.  66  of  the  Metropolitan  Police  Act, 
2   &  8  Vict.  c.  47.,  which  Act  and  stat  2  &  3  Vict. 
*•    71.  are  by  sect.  55  of  the  latter  to  be  construed 
^^^cther  as  one  Act     But  sect.  66  of  stat.  2  &  3  Vict. 
*^  "4.7.  does  not  create  an  oflfence,  it  only  gives  powers 
apprehension   and  search  when   persons  are  found 
mitting  any  offence  punishable  under  the  Act,  or 
reasonably  suspected  of  having  or  conveying  any 
^^Xiig  stolen  or  unlawfully  obtained ;  whereas  by  sect.  24 
2 1 8  Vict,  c  71.  a  person  charged  with  having  in  his 
ion  &c.  anything  reasonably  suspected  of  being 
^^  or  unlawfully  obtained  and  who  shall  not  account 
^  satisfaction  of  the  magistrate  how  he  came  by  the 
^  is  guilty  of  a  misdemeanor. 
T)ie  second  objection  is  that  the  appellants  not  being 
Custody,  but  only  appearing  on  summons,  were  not 

^OU  VII.  2  c  B.   &  s. 
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1866.       brought  before  the  Lord  Mayor  within  the  meaninsT       of 
Hadmt      sect.  24  of  fitat.  2  &  8  Vict.  e.  71.;  bat  when  t' 
PxiiKi.       section  says  '^  every  person  who  shall  be  brought 
any  of  the  said  magistrates^''  it  means  by  legal  pi 
whether  summons  or  warrant.     Sect.  19  gives  powi 
the  police  magistrate  to  summon  the  party 
with  any  matter  which  he  is  authorised  to  hear 
determine  summarily.     And  by  sect.  26^  when  a 
brought  before  the  magistrate  charged  with  having  or 

conveying  anything  stolen  or  unlawfully  obtained^  *  V 
clares  that  he  received  the  same  from  some  other 
&C.9  the  magistrate  is  required  to  ''cause  every 
person,  and  also,  if  necessary,  every  former  or  preteo^Sed 
purchaser,  or  other  person  through  whose  possesaioii  I^HUie 
same  shall  have  passed,  to  be  brought  before  him/^  '^  it 
could  not  have  been  meant  that  every  such  pun  »»" 
should  be  apprehended  and  brought  in  custody.  \^Luth ^^  J^ 
There  are  three  modes  by  which  a  person  may  be  hroo^^s'^ 
before  the  magistrates,  viz.  by  summons,  by  warrs'  ^^ 
and  by  the  act  of  the  constable.  Blackburn  J.  It  wcn^^'^^ 
be  an  unnecessary  harshness  to  issue  a  warrant  agaiK'  -lut 
the  party  if  his  attendance  could  be  obtained  wiUiC3^*x^ 
it.]  Also  the  form  of  conviction  given  in  Schedule  (^^0* 
which  by  sect  48  is  applicable  to  all  offences  pi 
able  summarily  under  the  Act,  states  that  the  party 
"  brought  before**  the  magistrate,  which  must  mean^*^  ^ 
due  course  of  law.  [Shee  J.  Sect.  22  makes  a  disti — ^Mo- 
tion between  a  witness  coming  before  the  magistrates^  ^ 
summons  and  being  brought  before  him  by  warrai^^****] 
Suppose  a  summons  issued  against  a  party,  and  af •^^^ 
wards  a  warrant,   and  the  party  was  brought  up  ^ 

custody,  it  seems  absurd  that  the  magistrate  sbc^*^^ 
have  jurisdiction  in  the  latter  case  and  not  if  the 
appeared  in  obedience  to  the  summons. 
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The  third  objection  is  that  the  dass  of  persons  against       1866. 
^bom  Stat.  2  &  3  VtcL  cc.  47.  71.  are  directed  is  an       haclst 
^Mic  dassy  who  are  wandering  about  in  manual  pos-       Pbru. 
^mixm  at  snspected  property,  with  which  they  would 
cape  if  not  arrested  on  the  spot ;  but  the  possession 
Qtemplated  by  stat.  2  &  8  Viet  c.  71.  is  any  posses- 
m  which  gives  the  party  dominion  over  the  articles  in 
Bpect  of  whidi  he  is  chaiged. 

The  fourth  objection  is  that  sect  24  does  not  apply 
goods  in  poBsessioQ  of  known  residents  deposited  on 
Esir  premises;  but  there  is  nothing  in  the  terms  of  the 
stion  to  prevent  it  from  applying  to  such  goods. 
The  fifth  objection  is  that  the  24th  section  of  stat. 
fe  8  VicL  c.  71.  defining  the  duties  of  the  magistrates 
icn  persons  are  brought  before  them  charged  with 
wing  in  their  possession  or  conveying  any  thing  stolen 
milawfully  obtained,  shews  that  the  offence  is  created 
sect  66  of  stat  2  &  8  Vtct  c.  47. ;  but  sect  24  of 
1 2  &  8  Viet  c.  71.  is  not  limited  to  cases  in  which 
coDstable  has  exerdsed  the  powers  given  to  him  by 
.  66  of  stat  2  &  3  Vict  c.  47. 
ie  6th  objection  is,  that  stat  2  &  8  Vict  c.  71.  was 
ded  to  refer  to  goods  suspected  of  being  stolen  or 
ibUy  obtained,  and  not  to  goods  of  which  posses- 
ad  been  taken  under  circumstances  which  would 
a  person  dvilly  responsible.  No  doubt  the  magis- 
rast  find  a  mala  mens ;  but  it  is  not  necessary 
sre  should  be  proof  of  the  goods  having  been 
tden  or  unlawfully  obtained.     The  -Legislature 
to  give  a  summary  remedy  where  proof  of 
ur  unlawfully  obtaining  was  impracticable ;  it  is 
to  shew  that  the  owner  never  parted  with  his 
n  the  goods,  and  it  is  for  the  magistrate  to 

2  c  2 
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1866.  form  his  opinion  of  the  knowledge  of  that  fact  b^^ 
Hadlkt  party  charged  and  of  the  account  which  he  gives  fo^ 
PuiKs.  possession  of  them :  circumstantial  evidence  is  ^ 
cient.  [Blackburn  J.  The  enactment  includes 
case  of  an  innocent  possessor  of  goods  who  may  nc^ 
able  to  give  an  account  of  his  possession  of  thenca 
reason  of  the  death  of  his  witness.] 

It  is  no  objection  that  the  goods  were  not  in. 
manual  possession  of  the  appellants;  it  is  suffici 
under  sect.  24  of  stat  2  &  3  Vict  c.  71.  if  they  were^ 
the  premises  of  the  party  with  his  knowledge.  [Ludm 
Sect.  26  contains  an  express  provision  that  the  po8^ 
sion  of  the  agent  shall  be  the  possession  of  the  prfi 
cipal.] 

Parry  Serjt  ( fVaddy  with  him),  for  the  appellants.-^ 
First.  The  Lord  Mayor  had  no  jurisdiction  in  this  ca» 
Stat.  2  &  3  Vict  c,  47.  s,  66.  gives  more  power  to  polic 
constables  than  they  had  at  common  law  for  arrestin 
persons  without  warrant  and  bringing  them  before  mi 
gistrates :  stat.  2  &  3  Vict  c.  71.  s.  24.  is  supplemental 
to  this,  and  gives  correlative  powers  to  the  magi 
trates  to  commit  the  persons  so  brought  before  thei 
The  object  of  sect.  66  of  stat.  2  &  3  Vict  c.  47. 
to  arrest,  and  of  sect.  24  of  stat  2  &  3  Fi< 
c.  71.  to  punish  the  same  class  of  offenders.  Sect.  ( 
of  the  former  Act ;  which  is  very  similar  to  sect  7 
stat.  10  G.  4.  c.  44.,  evidently  refers  to  a  vagrant  da 
of  persons  who  are  wandering  about  in  possession 
goods  8us|)ected  to  have  been  stolen  or  unlawful 
obtained  with  which  they  would  escape  if  not  arresti 
on  the  spot,  and  whom  therefore  it  is  necessary  to  brii 
before  a  magistrate  to  account  for  the  possession  of  f 
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^ocds:  the  party  must  either  have  manual  possession  of        1866. 
-them  or  have  them  in  a  vessel^  boat^  or  carriage.     The       Hadibt 
possession  of  sach  goods  in  a  house  is  provided  for  in       pbbks. 
sect  25  of  stat.  2  &  3  FicL  c.  71. ;  but  then  there  must 
be  proof  that  they  were  stolen  or  unlawfully  obtained. 
[LuA  J.    Sect.  25  applies  to  the  case  of  stolen  goods 
brought  to  the  house  of  a  third  person.    Sect.  24  does 
not  enable  the  magistrate  to  deal  with  the  person  who 
brought  them  there.      Poland.    Sect  30  directs  what  is 
to  1)6  done  with  the  goods.    Lush  J.  In  order  to  obtain 
ft  search  warrant  under  sect.  25  there  must  be  an  infor- 
mation on  oath  that  the  things  were  actually  stolen  or 
anlawfiilly  obtained,  and  it  is  inconsistent  with  that 
proyirion  that  on  mere  suspicion  of  goods  having  been 
stolen  or  unlawfuUy  obtained   a  person  may  enter  a 
hoose  without  warrant  to  take  them  out  of  it.]  A  person 
stopped  in  the  street  with  things  in  his  possession  is 
''  conveying''  them  as  much  as  if  they  were  in  a  carriage. 
[He  referred  to  sect.  26.]     [^Blackburn  J.   That  section 
describes  persons  having  or  convejring  ''any  thing  stolen 
or  unlawfully  obtained :"  not  *'  any  thing  which  may  be 
^^^easonably  suspected  of  being  stolen^'  or  unlawfully 
obtained  as  in  sect.  24.] 

Poland,  in  the  absence  of  Giffard,  was  heard  in  reply. 
'^[Bhchbum  J.  The  Court  desire  to  hear  you  on  the 
point  whether  the  jurisdiction  of  the  magistrate  under 
^•24  of  stat.  2  &  3  Vict.  c.  71.  is  not  confined  to 
^^^  m  which  a  constable  can  arrest  under  sect.  66  of 
•^  2  &  8  Vict  a.  47.,  that  is,  where  the  goods  sus- 
P^^  to  have  been  stolen  or  unlawfully  obtained  are  in 
^'^tn.  We  ally  as  at  present  advised,  think  that 
^I^ere  the  &ct8  justify  the  taking  a  person  into  custody 
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1860.        the  jurisdiction  of  the  ma^trate  is  not  onsted  hy 

^^nt.,^      reason  of  his  haying  been  summoned  instead  of  broo^s^iS'^^ 

before  the  magistrate    by  warrant    or   in    cnstod .J^'J 

Sect.  24  of  Stat.  2  &  3  Vict.  c.  71.  applies  to  caae^         ^^ 
which  the  person  has  possession  of  goods  auspected 
be  stolen  or  unlawfully  obtained  whether  he  hare  the^^^ 
in  a  street,  in  a  shop^  or  elsewhere.     Suppoee  the  owki^^^^^ 
of  the  goods  could  not  be  found  within  eight  dayi^^^^^ 
beyond  which  time  the  power  of  the  magistrate  undcr*^ 
Stat  11  &  12  Vict  c.  42.  s.  21.  to  remand  a  party 
accused  does  not  extend,  the  person  in  possession  of  the 
goods  would  be  entitled  to  be  discharged  from  custody; 
but  this  enactment  interposes  and  makes  it  an  offence 
if  under  circumstances  of  suspicion  he  does  not  shew 
how  he  obtained  possession  of  the  goods.    It  cannot 
make  any  difference  whether  the  thing  suspected  to  have 
been  stolen  or  unlawfully  obtained  is  in  the  pocket  of  a 
person  out  of  doors  or  on  the  counter  of  a  shop.  {Blacks 
bum  J.    In  the  latter  case  there  might  be  a  doubt 
whether  it  was  expedient  to  grant  a  suipmary  power  to 
a  magistrate,  and  the  Legislature  may  have  intended  that 
the  offence  should  be  proved  before  a  jury.  A  summary 
jurisdiction  is  not  to  be  extended  without  dear  words. 
Lush  J.    Under  sect.  25  goods  cannot  be  taken  out  of  a 
house  except  upon  an  information  that  there  is  reason- 
able cause  for  suspecting  that  they  have  been  stolen  or 
unlawfully  obtained,  nor  can  a  person  be  apprehended 
in  a  house  without   a  warrant,  except  upon  such  an 
information.]     That  is  because  he  has  a  known  place  of 
dwelling.    \^Blackbum  J.  Sect.  25  gives  a  power  beyond 
that  given  by  the  common  law»  because  it  extends  to 
goods  "  unlawfully  obtained/'  the  having  of  which  at 
common  law  is  only  a  misdemeanor.]     The  language  of 
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^*^«^  bem  placed  after  sect.  27.] 


^IjICKBubn  J«    We  are  all  agreed  that  the  conviction 

^^^Xild  be  quashed  on  the  ground  that  the  24th  section 

Mat  2  &  3  Vict  c.  71-,  the  only  section  on  which 

^^^  conTiction  can  be  supported^  does  not  extend  to 

^^^  present  case.     [His  Lordship  read  it]     By  that 

^■^etum  an  extensive  and  arbitrary  summary  power  is 

^ven  to  Metropolitan  Police  magistrates,  and  by  sub- 
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66  of  the  fiurmer  Act  is  almost  the  same  as  that  of        1866. 
26  of  the  later.    [Lush  J.     Sect.  66  applies  when       hIdlbt 
is  a  suspicion  that  ''anything  stolen,  or  unlawfully 
btained  may  be  found.''     Blackburn  J.     In  the  one 
a  summary  act  is  to  be  done  by  a  constable ;  in 
-fclae  other  a  deliberate  information  on  oath  is  to  be  made 
'before  a  warrant  is  granted.]     Sect.  26  of  stat  2  &  8 
f^-ct  c.  71.  enables  a  magistrate  to  cause  to  be  brought 
belbre  him  any  person  through  whose  possession  the 
ihisg   stolen   or   unlawfully  obtained    passed  to  the 
^mLTtj  charged,  and  ''if  it  shall  appear  to  such  magis- 
trate that  any  person  shall  have  had  possession  of  such 
thxngi  and  had  reasonable  cause  to  believe  the  same  to 
kcarve  been  stolen  or  unlawfully  obtained/'  he  shall  be 
gvulty  of  a  misdemeanor;  but  he  may  have  had  posses- 
nos  of  it  in  his  house,  or  it  may  have  been  found  or 
■eued  in  the  possession  of  a  carrier,  agent  or  servant. 
If  the  iwfiining  of  the  word  "possession"  in  sect  24  is 
ooxiSiied  as  contended  for,  the  word  will  have  different 
'■^GaoiiigB  in  the  same  statute.    Again,  suppose  a  broker 
^^^  whom  goods  stolen  or  unlawfully  obtained  were 
^^Po^ited  was  summoned  before  a  magistrate   under 
•  27,  sect  24  would  apply.     [Blackburn  J.     If  that 
intended,  we  should  expect  that  sect  24  would 
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sequent  Acts  the  lord  mayor  and  aldermen  are 

equivalent  to  them.    We  are  to  ascertain  the 

stances  under  which  this  power  is  given.     Takec^       by 

themselves  the  words  "  having  in  his  possession'^  incs]  made 

the  case  of  a  person  having  in  his  possession  anjwli^^'^ 

at  any  time^  and  in  any  manner ;  but  there  are  adc^^ 

the  words   "or  conveying  in  any  manner  any  tlif 

which  may  be  reasonably  suspected  of  being  stoloi 

unlawfully  obtained.'^    It  is  no  ofifence  at  common  la^' 

nor  is  it^  except  under  the  66th  section  of  stat  2  k 

Vict.  c.  47*9  an  offence  against  any  statute,  for 

to  have  in  their  possession  things  suspected  of  bein^^ 

stolen.     The  offence  at  common  law  is  having  things  ii 

their  possession  with  a  guilty  knowledge  that  they 

actually  stolen.     To  what  then  are  the  words  in  sect 

of  stat  2  &  3  Fiet  c.  71.  intended  to  apply  ?    In  sect 

of  stat.  2  &  3  Vict.  c.  47.9  which  was  passed  in  the  sam< 

session  as  c.  71.  (the  two  Acts  going  through  the 

lature  contemporaneously^  one  of  them  regulating  the  Me  e^^"^ 

tropolitan  Police  constables,  the  other  the  Metropolitan  rf  g-"^-*^*^ 

Police  courts,  and  the  55th  section  of  the  second  Act*2>-^- 

requiring  that  they  shall  be  construed  and  read  as  on€9^^^'    ^ 

Act),  a  power  of  arrest  which  did  not  exist  at  commoncKO^^^** 

law  is  given.     [His  Lordship  read  sect  66.]     By  thc3-rf^ 

common  law,  if  a  felony  were  actually  committed^  any^^^^^    ^J 

individual  might  arrest  a  person  without  a  warrant  iki      ct"^^^ 

he  were  reasonably  suspected  of  having  committed  thc^rf^ 

felony;  and  a  constable  might  do  more,  for  if  he  hacb-^s-"- 

reasonable  ground  for  supposing  that  a  felony  had  beeia-Ki>^^^^^^ 

committed,  and  that  a  certain  person  had  committed  it^  he^^    «^  "^ 

might  arrest  him,  though  no  felony  had  been  committed  £  -&^  -^^Z 

but  neither  a  constable  nor  anyone  else  could  arrest  ai^     ^^^s 

person  merely  on  suspicion  of  his  having  in  his  posscs-*^^^ 
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ion  goods  stolen  or  unlawfully  obtained.     By  sect.  66        1866. 
Stat  2  &  3  TTci.  c.  47.,  however,  a  power  to  arrest  is      hadl«t 
to  the  constable  when  he  finds  any  person  reason-       Pirki. 
■aWy  suspected  of  *'  having  or  conveying  in  any  manner 
^ny  thing  stolen  or  unlawfully  obtained :''  these  words 
point  to  goods  in  transitu  in  the  streets;  and  one  can 
aee  good  reasons  why  this  summary  power  should  be 
^iTen  in  such  cases,  for  such  persons  might  easily  get 
ont  of  the  way  and  so  avoid  being  taken,  though  it 
xnight  not  be  expedient  to  give  the  same  power  when 
"tlie  goods  were  found  in  a  house  or  other  building.    A 
gnmmary  power  is  also  given  to  any  person  to  whom  sus- 
pected goods  are  offered  to  be  sold,  pawned,  or  delivered, 
if  he  shall  have  reasonable  cause  to  suspect  that  they 
been  stolen  or  unlawfully  obtained,  to  arrest  the 
offering  them ;  and  there  are  the  same  reasons 
"^Hy  a  person  who  received  the  goods  and  unlawfully 
'^^o.ders  them  for  sale,  pledge  or  delivery,  should  be 

Therefore  the  L^islature  has  authorized  the 
>irs  stable  or  other  person  to  arrest  the  suspected  person 
v^Uxunarily  under  those  circumstances.  But  the  power 
west  ^ven  by  the  statute  is  confined  to  these  two 
This  throws  light  upon  the  24th  section  of  c.  71, 
*^^*">^ding  it  as  part  of  c.  47. 

rnie  general  rule  for  drawing  deeds  and  other  legal 
^Ocnunents  (when  I  was  a  pupil  in  a  conveyancer's  cham- 
^^^^  was  never  to  change  the  language  unless  it  was 
^^^'^ended  tx>  change  the  sense.  But  those  who  now 
iw  Acts  of  Parliament,  thinking  to  improve  the 
of  style,  constantly  change  the  language.  Ac- 
»idiiigly,  in  sect.  24  of  e.  71.  we  read  '^  having  in 
possession  or  conveying  in  any  manner  any  thing  /' 
''•^lereas  the  words  in  sect.  66  of  c.  47  are  "  having 
^^  conveying  in  any  manner  any  thing.''    The  two 
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1866.       expressions  were,  I  think,  intended  to  mean  the  nme 
2^j^^      thing.      "  Having    in    his    possession''    may    perhaps 
V*  have  been  introduced  to  meet  the  case  of  the  peraon 

who  arrested  the  man  when  he  came  to  offer  the  goods 
for  sale,  pledge,  or  delivery.    However  that  may  be^ 
**  having  or  conveying"  must   be  construed  so  that 
''having^'  should  point  to  acts  ejusdem  ganeiis  wifli  , 
"  conveying." 

Again,  we  have  to  see  whether  the  meaning  of  tfasE 
words  in  sect  24  of  c.  71.  is  extended  by  the  twcs 
following  sections.  In  the  first  place,  according  to  ihtm. 
ordinary  rule  of  construction,  we  should  not  snppoa— i 
that  the  Legislature  having  postponed  the  25th  taum^ 
26th  sections  to  the  24th,  meant  that  the  24th  ahool»J 
relate  to  cases  under  the  25th  or  26th.  The  onfaff^ 
of  the  sections  is  not  conclusive;  but  we  find  ibmm 
in  the  25th  section  power  is  given  to  grant  a  aearcag 
warrant ;  apparently  following  the  general  rule,  that 
search  warrant  is  to  be  granted  only  if  there  is  iD&mM 
mation  on  oath  of  reasonable  ground  for  suspecting  ihm^j 
goods  actually  stolen  or  unlawfully  obtained — not  Hbm^ 
things  suspected  to  be  stolen  or  unlawfully  obtained — . 
are  lodged  in  a  house  or  other  place.  In  additic^^ 
a  power  is  given  by  special  warrant  to  the  oonstab^ 
'Ho  take  into  custody,  and  carry  before  the  sa;.^ 
magistrate  every  person  found  in  such  house  or  plai>^ 
who  shall  appear  to  have  been  privy  to  the  deposit 
any  such  thing,  knowing  or  having  reasonable  cwa^c 
to  suspect  the  same  to  have  been  stolen  or  othennK~ 
unlawfully  obtained.''  At  common  law  the  constab'^^ 
when  he  had  taken  the  goods  under  this 
having  reason  to  believe  that  a  felony  had  been 
mitted,  if  he  had  reason  to  think  that  a  person 
there  was  a  party   to  the  felony,   might  arrest 
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wliether  in  the  house  or  out  of  it.      Here  power  is       1866. 
gifen  to  take  a  person  into  custody  when  there  is      UAj>Ln 
tmaa  to  belieye    that   goods  have   been  unlawfully       psI'ks. 
ohuDei    The  whole  of  the  section,  however,  is  con- 
fned  to  the  case  in  which  there  has  been  information 
n  oith  that  the  things  have  been  actually  stolen  or 
nhffally  obtained.     But  the  mischief  contemplated 
iniect.  66  of  e.  47.  and  sect  24  of  c.  71.  is,  when  things 
niiected  of  being  stolen  or  unlawfully  obtained  were 
king  conveyed    in  the  streets;  they  were  probably 
intoded  to  apply  to  goods  pilfered  from  a  ship  or  ware- 
iKme^  but  from  what  particular  ship  or  warehouse  it 
injl^t  be  difficult  to  prove.    If  a  man  is  found  carrying 
*>7  thing  of  this  kind  abng  the  street,  there  is  a 
*QQUDary  power  to  arrest  him  and  to  punish  him ;  but 
ft  leirch  warrant  under  sect.  25  of  c.  71.  is  not  to  be 
Snoited  without  an  information  on  oath  that  the  goods 
'ftve  been  actually  stolen  or  unlawfully  obtained. 

Under  sect.  26  of  e.  71.,  where  a  person  is  brought 

'^^fixie  the  magistrate  charged  with  having  or  conveying 

Coods  stolen  or  unlawfully  obtained,  and  he  declares 

'ftoiii  whom  he  received  them,  the  person  he  names  may 

*^  brougbt  before  the  magistrate,  who,  if  he  finds  that 

^'^  person  had  the  goods  in  his  possession,  and  had 

^'^MonaMe  cause  to  believe  the  same  to  have  been  stolen 

Or  unlawfully  obtained,  instead  of  imposing  a  fine  or 

Cotftmittiyig  him  to  prison  for  two  months,  may  impose 

^  fine  or  commit  him  to  prison  for  three  months — a 

diffjerent  offence,  with  a  heavier  punishment.    This  sec- 

tion,  though  the  point  not  being  before  us  need  not 

ikow  be  decided,  seems  to  apply  only,  when  the  things 

httve  been  actually  stolen  or  unlawfully  obtained,  and 

ikA  ilien  there  are  only  grounds  for  suspecting  that 

ihej  Uve  been  stolen  or  unlawfully  obtained. 
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1866.  I  thinks  therefore^  the  Lord  Mayor  exceeded  his  jar 

hIdlmt      diction;  for  the  present  case  does  not  come  within  tl 
Pbbkb        ^^^^  ^^  offences  mentioned  in  sects.  25  and  26.  of  e.  7 

Shee  J.     It  appears  to  me  that  the  24th  section 
stat.  2  &  3  Vict.  c.  71.  is  merely  supplementary^  ais 
enacted  for  the  purpose  of  giving  full  effect  to  t 
provisions  of  the  66th  section  of  stat.  2  &  3  Vu^.  e.  < 
[His  Lordship  read  the  two  enactments.]     It  seems 
me  that  the  66th  section  of  c.  47  applies  only  to  ofieai 
and  suspicion  of  offences  out  of  doors,  which  may 
called  street  offences,  being  cases  in  which  drcumstaia^ 
occurring  in  the  streets  give  reason  to  suspect  tl 
property    has    been    stolen    or    unlawfuUy   obtainu 
The  69th  section  is  inadequate  to  the  prevention, 
such  offcDces,  because  after  providing  that  the  offoou 
shall  be  delivered  into  the  custody  of  the  constat 
and  shall  be  brought  before  the  magistrate  by   * 
constable  to  be  dealt  with  according  to  law,  it  does  i 
enact  in  what  way  the  magistrate  is  to  deal  with  h: 
Before  that  Act  passed  the  magistrate  could  have  d^ 
nothing  but  discharge  him,  there  being  no  proof  t! 
he  had  actually  stolen  or  received  things  knowing  tb 
to  have  been  stolen,  or  that  the  goods  were  stolen, 
provide  for  that  we  find  in  stat.  2  &  3  Viet.  c.   ! 
passed  only  a  week  after  stat  2  &  3  Vict,  c.  47., 
following  enactment.      [His  Lordship  read  sect  S 
And  it  seems  to  me  that  sect.  66  of  c.  47,  and  sect* 
of  c.  71»  relate  only  to  street  offences,  or  to  the  M 
picion  attaching  to  persons  having  in  their  possess 
or  conveying  things  in  the  public  streets — things  wl 
are  in  view  of  the  constable,  or  which  in  the  ordixs 
course  of  his  duty  might  be  brought  to  his  notice;    ^ 
therefore  the  Lord  Mayor  was  mistaken  in  convic^'i 
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tk  appeOuits  under  the  24th  section  of  c.  71*    The        1866. 
froper  section  under  which  to  proceed  against  them       hadlet 
wodU  liaye  been  the  25th;  but  probably  an  informa-      •  p^^'^^g 
tioD  upon  oath  that  the  sacks  in  the  house  had  been 
itolen  or  unlawfiilly  obtained,  which  is  required  by  that 
nctioQ^  could  not  be  made. 

Lush  J.  I  also  am  of  opinion  that  the  24th  section 
of  itit  2  &  8  Vict.  c.  71.  is  merely  supplementary  to 
tbe  66th  section  of  the  prior  Act,  for  two  reasons. 

Knt  Some  such  provision  as  the  24th  section  of 

ft  71.  is  necessary  to  effectuate  the  purposes  contem^ 

flitodby  the  66th  section  of  c.  47.  That  section  supposes 

ftita  person  is  found  in  a  public  street  with  property  upon 

Ub  under  such  circumstances  that  there  is  good  reason 

Irngpecting  that  it  has  been  stolen  or  unlawfully  ob- 

tiiiied ;  and  if  he  were  not  apprehended  at  once  he  might 

pt  oat  of   the  way  and  evade  detection  altogether. 

Knrer  is  therefore  given  to  stop  such  a  person  merely  on 

^ipdon  without  any  proof  or  knowledge  on  the  part 

^  the  constable  that  the  property  is  stolen.  At  common 

Wy  if  he  were  brought  before  a  magistrate  and  no 

PitK>f  were  given  that  the  things  were  stolen,  he  must  be 

^laduurged ;  therefore    that   section  would  have  been 

• 

''Hiperative,  unless  it  had  been  followed  up  by  some  such 

P^^Ofision  as  that  in  the  24th   section  of  e,   71.      In 

^lut  section  we  should  expect  to  find  a  state  of  things 

^  ihich    nothing  more  could   be  proved   against  a 

person;  and  accordingly  it  makes  it  an  offence  for  a 

pcn(m  to  have  in  his  possession,  or  convey  in  any  man- 

ner,  any  thing  which  may  be  reasonably  suspected  of 

bebg  stolen  or  unlawfully  obtained,  without  being  able 

to  gi^e  a  satisfiEUstory  account  of  how  he  came  by  it 

^second  reason  is  founded  upoa  the  structure  of  the 
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24th  section  of  c.  71.    It  does  not  enact,  as 

creating  a  new  offence,  "  That  if  any  person 

possession  any  property  reasonably  suspected 

stolen,  without  being  able  to  give  a  satis&ctc 

of  it,  he  shall  be  guilty  of  a  misdemeanor ;'' 

every  person  who  shall  be  brought  before  any 

magistrates  charged  with  having  in  his  po 

conveying  in  any  manner  any  thing  whic 

reasonably  suspected  of    being    stolen  or 

obtained,   and  who  shall  not  give  an  acco 

satisfaction  of   such  magistrate  how  he  cs 

same,  shall  be  deemed  guilty  of  a  misdemea 

structure  of  the  section  refers  us  back  to 

provision  which  enables  the  person  to  be  broi 

the  magistrate ;  and  that  we  find  in  the  66tl 
c.  47. 

For  these  reasons  I  am  of  opinion  that  oui 

should  be  for  the  appellants. 

Judgment  for  the  appellants,  wil 


Tkuradayt 
April  2^th. 
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far  costs. 


The  Queen  against  The  Justices  oi 


1.  By  The  Lunatic  Asylums  Act,  1853, 16  &  17  Vict.  c.  91 
guaxdians  of  a  union  or  parish,  or  the  overseers  of  a  parish, 
by  an  order  under  sect.  97  adjudging  the  settlement  of  i 
fined  in  an  asylum,  they  may  appeal  to  the  Quarter  Sessionf 
in  which  the  union  or  parish  obtaining  the  order  is  situate 
parish  or  imion  extend  into  several  jurisdictions,  then  ' 
Sessions  for  the  county  or  borough  in  which  the  asylum  i 
order  adjudging  the  settlement  of  a  pauper  lunatic  confines 
in  the  borough  of  M.  in  the  county  of  A.,  was  obtained  by 
of  a  union  which  was  partly  within  and  partly  without  t] 
B.,  which  was  wholly  in  that  county,  but  had  a  separate  C< 
Sessions.  Held,  that  the  appeal  against  the  order  was  t 
Sessions  for  the  county,  and  not  to  ^e  Quarter  Sessions  fi 
in  which  the  asylum  was  situate. 

2.  An  application  for  the  costs  of  a  mandamus  must  b< 
two  terms  of  the  obeying  of  the  writ. 
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DULE  calling  upon  the  justices  of  the  county  of        1866. 

KeiU  to  shew  cause  why  a  mandamus  should  not    The  Quem 
kae,  commanding  them  to  enter  continuances  and  hear      ^    7-     ^ 

^  Jugtices  of 

an  appeal  by  the  overseers  of  the  parish  of  Aldershot,  in        Ksmt. 

th^Famham  Union  and  county  of  Southampton^  against 

aa  order  of  two  justices  of  the  county  of  Kent^  adjudging 

f       tkiettlement  of  Henry  fVUtan,  a  lunatic  pauper  confined 

in  tlie  County  Lunatic  Asylum  at  Barming  Heath,  to  be 

]&  that  parish,  and  ordering  them  to  pay  to  the  guar- 

dii&8  of  the  Medway  Poor  Law  Union  certain  sums  of 

nosejr  expended  in  the  maintenance,  &c.,  of  the  lunatic 

Part  of  the  Medway  Union  is  situate  in  the  city  of 

BtAetUr,  in  the  county  of  Kent,  which  has  a  Recorder 

and  a  separate  Court  of  Quarter  Sessions,  and  partly  in 

tlM  ooanty  of  Kent  and  within  the  jurisdiction  of  the 

Conn  of  Quarter  Sessions  of  that  county.    The  County 

f      Asyhun  was  taken  to  be  within  the  boundary  of  the 

^Nittnigh  of  Maidstone,  which  also  has  its  own  Court 

of  Quarter  Sessions. 

On  the  hearing  of  the  appeal  at  the  January  Quarter 

^^^ons  for  the  county  of  Kent,  it  was  objected  for  the 

'^pendents,  the  guardians  of  the  Medway  Union,  that 

^  the  Medway  Union  extended  into  two  jurisdictions, 

^^  appeal  ought  to  have  been  to  the  Quarter  Sessions 

^^  the  borough  of  Maidstone,  in  which  the  asylum  in 

^Hidi  the  lunatic  was  confined  was  situate,  and  there- 

^^  the  Quarter  Sessions  for  the  county  had  no  juris- 

^Ustion.    The  Quarter  Sessions  so  held,  and  dismissed 

**^«appcaL 

StiKL  16  &  17  Vict.  c.  97.  s.  108.  enacts,  '<  If  the  guar- 
^iamof  any  union  or  parish,  or  the  overseers  of  any  parish, 
'^^  aggriered  by  any  such  order  as  aforesaid  adjudging 
'^be  settlement  of  any  lunatic,  they  or  he  may  appeal 
s^Sainst  the  ^me  to  the  next  General  Quarter  Sessions 
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1866.       ^^  ^^  peace  for  the  couiity  in  behalf  of  which  such 
The  QusBH     order  has  been  obtained,  or  in  which  the  union  or 
-    T'      .     obtaining  such  order  is  situate,  or  in  case  sach 

•I  UHtlC68  01 

Kjbmt.        or  union  extend  into  several  jurisdictions,  then  to  thi 
next  General  Quarter    Sessions  of  the  peace  for  th* 
county  or  borough  in  which  the  asylum,  registered  h 
pital,  or  licensed  house  in  which  sudi  lunatic  is  or 
been  confined  is  situate,  and  such  Sessions  upon 
the  said  appeal  shall  have  full  power  finally  to  determi 
the  matter/' 

Poland  shewed  cause. — The  Medway  Union  extent, 
into  two  jurisdictions,  that  of  the  county  of  Ketd^ 
that  of  the  borough  o{  Rochester.  The  county  justic^^. 
have  no  jurisdiction  in  the  borough  of 
[^Blackburn  J.  For  many  purposes,  part  of  the 
Union  is  within  the  borough  of  Rochester;  for  many, 
the  hearing  appeals  is  one,  the  Union  is  within 
county  of  Kent ;  it  would  be  a  strange  construction 
Stat.  16  &  17  Vict.  c.  97.  s.  108.  to  hold  that  if  a  UnL 
is  wholly  within  a  borough  the  Quarter  Sessions  for 
county  have  jurisdiction,  which  was  decided  in  Reg..^^  ^* 
The  Justices  of  Warwickshire  (a),  but  that  they  h^^K^ai 
not  if  part  of  the  Union  is  within,  and  part  witho^dDQ 
Why  the  Legislature  should  have  changed  the  Imit^iii  ^  wf 
in  the  latter  part  of  the  section  by  introducing  V  tb' 
word  '^  jurisdiction'*  which  is  not  used  in  the  es^^0^i 
part,  I  do  not  understand;  but  it  must  have  mcM~  ^"^ 
several  jurisdictions,  such  as  were  mentioned  befcn^^'^ 
viz.,  counties.]  In  Reg,  v.  The  Justices  of  HarwS^ck' 
shire  (a)  Crompton  J.  said,  '^The  last  branch  of  ^ 
section  means  when  the  parish  is  not  wholly  within  ^^dub 
jurisdiction,  but  is  partly  in  the  borough  and  partl^^  ^^ 

(a)  28  L.  J.  M.  C.  249,  2r.O;  5  Jur.  N,  S.  1292,   12U3.     . 
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fte  comity^  ihen  the  situation  of  the   asylum  shall       186G. 
ittanme  the  tribunal  for  appeaL'^  The  Quebm 

Sorrow  was  not  called  upon  to  support  the  rule.  Ju^ice«  of 

BucKBumN  J.    The  decision  of  the  Quarter  Sessions 

^Xati  on  the  constraction  of  stat  16  &  17  Vict.  c.  97. 

^  108. 18  wrong.    That  section  enacts  that  if  the  guar* 

^fOB  of  a  union  or  parish,  or  the  overseers  of  a  parish^ 

M  aggrieved  by  an  order  under  sect  97  adjudging  the 

Mtlement  of  a  lunatic  confined  in  an  asylum^  they  may 

•ppeal  against  it  to  the  Quarter  Sessions  fi>r  the  county 

&i  bdialf  of  which  the  order  was  obtained,  or  in  which 

the  union  or  pariah  obtaining  the  order  is  situate.    On 

tlda  part  of  the  section  we  have  the  decision  in  Reff.  v. 

^%9  JusUeei  of  Warwickshire  {a\  which   I  think  is 

WRecti  that  where  the  parish  obtaining  the  order  ia 

■itaate  wholly  within  a  borough,  which  generally  is 

in    one  county,  though  the  borough  has  a  separate 

Court  of  Quarter  Sessions,  the  appeal  should  be  to  the 

Qtmter  Sessions  for  the  county.    The  section  pro* 

'or  in  case  such  parish  or  union  extends  into 

jurisdictions,''  then  to  the  Quarter  Sessions  for 

'Im  county  or  borough  in  which  the  asylum  is  situate. 

^%e  Lepslature  have  provided  for  a  union  or  parish 

■^cing  within  two  counties,  in  which  case  it  would  be 

^Uieertain  to  what  Sessions  the  appeal  should  be ;  and 

Hntead  of  making  the  appeal  depend  on  an  indeter- 

^K^inate   fiM^  vis.  the   union  or    parish   being  more 

^^^  less  in  .one  county  or  the  other,  they  made  the 

^iped  depend  on  a  &ct  about  which  they  thought 

^^^  OQuld  be  no  dispute^  viz.,  the  situation  of  the 

ssfliim  in  which  the  lunatic  was  confined.    The  phrase 

''  sevenl  jurisdictions''  must  be  taken  with  the  context, 

(a)  28  X.  J.  M.  C,  249;  5  Jur,  N.  8.  1292. 

▼QUvii.  2d  b.  &  8. 
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1866.  <^^  when  construed  with  the  previous  part  o 
The  QvEvs  section  it  means  "  several  such  jurisdictions/^  111 
Justices  of     *'  several  counties.''    This  must  have  been  the  inti 

^»*'  of  the  Legislature.  In  the  report  of  R^.  v.  Tk 
tices  of  Wartcicftshire  (a)  there  is  a  dictum  of  C 
ten  J.f  to  which  I  think,  if  that  very  learned  Judg 
been  called  upon  to  consider  it,  he  would  not 
adhered.  At  any  rate  it  is  not  part  of  the  judg 
and  therefore  not  binding  on  us.  In  the  present 
though  the  union  extends  partly  into  the  boron 
Rochester  the  whole  is  within  the  county  of  Kem 
therefore  is  within  one  jurisdiction :  consequent! 
appeal  is  to  the  Quarter  Sessions  for  the  county. 

Lush  J.  concurred. 

Buleabe 

\Thtfr8day,  The  maudamus  issued  accordingly,  and  the  i 

1867.]    '         was  heard  at  the  Midsummer  Quarter  Sessions  fc 
county  oi  Kent.     In  Hilary  Term,  1867, 

Barrow  obtained  a  rule,  calling  upon  the  guai 
of  the  Medway  Union,  to  shew  cause  why  they  s 
not  pay  to  the  churchwardens  and  overseers  of  Ala 
the  costs  incurred  by  them  in  applying  for  and  ii 
the  writ  of  mandamus  and  the  costs  consequent  th< 
In  Easter  Term, 

Poland  shewed  cause. — This  application  is  to< 
having  been  made  after  a  delay  of  more  ths 
months,  including  the  whole  of  one  Term.  The 
cation  for  a  mandamus  to  justices  to  enter  contini 
and  hear  an  appeal  should  be  made  in  the  Term  i 
ing  the  Sessions  at  which  the  refusal  took  place, 
under  special  circumstances;  Comer  Croum  Praa 
And  it  is  reasoziable  that  the  application  for  the  a 

(a)  28  X.  J,  M.  a  249, 
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tk  nuuidimiis  ahould  be  made  in  the  next  Term  after 

it  iu  been  obeyed^     The  ratepayers  are  continually 

doDgiog;  and  the  burden  of  the  costs  should  be  borne 

ijOkOBe  persons  who  were  ratepayers  at  the  time  when 

tbe  mandamus  was  obeyed. 

Barrow^  in  support  of  the  rule. — It  docs  not  appear 
(hkt  I  fresh  rate  has  been  made  in  the  interval  between 
the  end  of  Michaetmas  Term  and  the  motion  for  this 
nile,  or  that  a  fresh  set  of  ratepayers  will  be  charged. 
[He  was  then  stopped.] 

CocKBURN  C.  J.    The  application  for  the  costs  of  the 

BMndamus  should  be  made  within  a  reasonable  time ; 

And  looking  to  the  analogy  of  stat  11  &  12  Vict.  c.  63. 

'•  89.»  which  enables  a  Local  Board  of  Health  to  make 

*  ^'etrospectiye  rate  for  the  payment  of  expenses  incurred 

Htlin  six  months  before  the  making  of  the  rate^  six 

^ontba  is  a  reasonable  time.    We  cannot  apply  that 

^'^^ogy  strictly,  but  we  approximate  to  it  as  nearly  as 

^^  can  by  laying  down  the  rule  that  such  applications 

*aould  be  made  within  two  Terms  after  the  writ  has 

"^^CQ  obeyed.     This  application  was  made  within  that 

^^me,  and  therefore  the  rule  will  be  made  absolute. 

3ucKBUBN,  Shes  and  Lush  JJ.  concurred. 

Rule  absolute. 

The  following  Regula  Greneralis  was  made  in  Trinity 
'^^^mi,  1867. 

It  is  ordered  that  for  the  future  application  for  costs 
^^  laandamus  shall  be  made  within  two  Terms  of  the 
^'^eying  of  such  writ. 

A.  E.  CocKBUHN.       J.  Mellor. 
C.  Blackburn.  W.  Shee. 

2  D  2 
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The  Queen 

V. 

Justices  of 
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Saturdn,  Unwin  wd  othcTs,  appellants,  Clabk, 

"^^^  respondent. 


4  G'.  4.  c.  34. 

9, 3.  A  catler,  who  had  oontneted  to  serve  cntlery  maas&etann  for  I 

Matter  and       JMn,  was  sommoned  under  stat.  4  (?.  4.  c.  34.  <•  3.  for  abeenting  bi 

Mrwrnt.  self  from  his  sernce  without  lawful  exense.    At  the  hearing  bemn  * 

JbaerUififf  justice  he  refused  to  return,  ssTing  that  he  would  sooner  go  to  prii 

from  service*      And  so  break  his  agpreement.    He  was  committed  to  prison  tor  tWM 

Second  ab'         Qnedaj^dEC^andhis  wages  abated  during  that  time.  After  the  inpiiB 

eeniing  after      ment»  but  belbre  the  term  of  serriee  had  expired,  he  refbsed  to  nla 

imprieanment    on  the  ground  that  the  agreement  was  broken  and  at  an  end  bj^ 

far  first  ojfence,  going  to  prison.    Held,  per  Blackburn  and  MeUor  JJ.,  that  he  mii 

Lawful  excuse*  oe  eonrieted  of  a  secona  oiftoee  under  that  section,  as  the  eootB 

Mens  rea.  eontinued  notwithstanding  the  first  conriction  and  imnrisonmenL^ 

his  bonA  fide  belief  that  me  contmct  was  at  an  end,  taoug^  it  ma 

operate  in  mitigation  of  punishment^  did  not  constitute  a  lawful  eaem 

&ee  J.  assenting  only  upon  the  authority  of  the  minority  of  tiw  Jufl 

in  fveoeding  eases. 

QASE  stated  ^y  justices  pimmant  to  stat  20  ft 
Vict.  c.  48.  s.  2. 
On  the  15th  November,  1865,  the  respondent^  ym 
was  a  cutler  at  Sheffield,  appeared  before  WSBi 
Rodgers,  Esq.,  a  justice  for  the  West  Bidii^  of  1 
county  of  York,  acting  in  and  for  the  borongk 
Sheffield,  in  answer  to  a  summons  issued  on  the  1 1 
November,  1865,  at  the  instance  of  the  appeUants,  «■ 
were  cutlery  manufiEU^turers  at  Sheffield,  under  stat  4» 
4w  c.  84.  «•  8.,  char^b:ig  that  he  did,  at&c.,  on  fto^ 
memorandum  in  writing,  contract  to  serve  John  Vme^ 
Philip  Unmn  and  Philip  Askham,  of  &c.,  as  a  jownm* 
man  in  the  business  and  employment  of  a  spring-k^ 
cutler,  for  the  term  of  two  years  from  the  Ist  Jbtf 
1865,  at  wages  at  certain  prices  named  in  the  mecs 
randum,  and  having  entered  into  his  service  aooafd:3 
to  his  contract  had  been,  in  the  execution  of  the  c^ 
tract  and  otherwise  respecting  the  same,  gnil^^oJ 


f 
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V. 

Cla&k. 


"^i^dmamour,  for  that  he  did,  on  the  7th  November,        1866. 

^^66,  before  the  term  of  his  contract  was  completed,       xjitwiv 

^&d  cm  the  11th  Naoember  still  did,  unlawfully  absent 

™Jn«elf  from  his  service  without  leave  or  lawful  excuse^ 

*iid  without  his  masters'  consent,  and  neglected  to 

fiilfil  the  conditions  of  his  contracty  contrary  to  the 

•tltnto,  fcg 

On  the  hearing  of  that  summons  the  appellants 
fTOYed  that  the  respondent  had,  by  a  written  agreement 
dated  the  1st  June,  1865,  made  between  the  appellants, 
vko  were  described  as  cutlery  manufacturers  of  the  one 
pntp  and  the  respondent,  who  was  described  as  a  cutler 
of  the  other  part,  hired  himself  to  and  agreed  with  the 
HVdlants^  to  work  for  them  solely  for  the  term  of  two 
yean  from  the  date  thereof,  at  a  schedule  of  prices 
named  therein.  And  that  he  would  not  hire  himself 
dming  the  term  of  two  years,  nor  actually  agree  to 
nor  be  employed  for  any  other  person  or  persons 
snd  except  the  appellants^  in  any  trade  whatsoever, 
be  employed  on  his  own  account,  nor  for  his  own 
I^vxifit  And  in  consideration  of  such  work  being  done, 
a^ellants  agreed  to  find  the  respondent  full  employ- 
&r  the  term  of  two  years,  and  to  pay  him  wages 
the  same  at  the  prices  named  in  the  schedule.  The 
it  entered  into  his  employment  at  the  date  of 
agreement,  and  continued  to  work  for  the  appellants 
til  the  month  of  November  last,  when  he  absented 
^^ftnaelfand  refused  to  perform  his  agreement. 

Die  respoodeut  in  answer  to  the  charge  said  that  he 
sppBed  to  the  appellants  to  make  an  advance  in 
wages  in  the  same  manner  that  the  large  majority 
the  cutlery  manufiEMsturers  in  SheffUild  had  recently 
done  to  their  hired  workmen,  which  the  appellants  had 
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1866.       refused  to  do,  and  in  consequence  thereof  h 
XJhwin       himself  justified  in  refusing  to  work  for  th< 
ClIsjc       ^^^  ^^  ^^  wages ;  he  declared  that  he  would  i 
to  his  work,  but  would  go  to  prison  and 
agreement. 

The  justice  pointed  out  to  the  respondeni 
agreement  was  fixed  and  certain  as  to  the  ] 
could  not  be  altered  except  by  mutual  consei 
the  masters  declined  to  raise  the  prices 
be  committed  to  prison  unless  he  promised 
to  his  work  and  perform  his  agreement.  The  r 
still  refused,  and  said  he  would  not  return  t< 
at  the  prices  named,  and  would  sooner  go  to  [ 
so  break  his  agreement  if  the  magistrate  i 
adjudge  him.  He  was  thereupon  committed 
for  twenty-one  days,  to  be  kept  to  hard  labou 
'  wages  to  be  abated  during  that  period ;  whicl 
was  carried  out. 

On  the  15th  December,  1865,  the  respondent 
before  Thomas  William  Rodgera  and  William 
Dixon,  Esquires,  two  justices  for  the  Wes 
acting  in  and  for  the  borough  of  Sheffield,  in 
a  second  summons  issued  on  the  11th  Decern 
at  the  instance  of  the  appellants,  under  stai 
c.  34.  s.  3.  This  summons,  after  alleging 
tract  and  the  entering  into  the  service  accord 
as  in  the  previous  summons,  charged  that  the  r 
had  been,  in  the  execution  of  his  contract  and 
respecting  the  same,  guilty  of  a  misdemeanom 
^  he  did,  on  the  7th  December,  1866,  and  before 
of  his  contract  was  completed,  and  on  the  11th 
still  did,  unlawfully  absent  himself  from  his  ser 
out  leave  or  lawful  excuse,  and  without  hie 
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eomeat,  and  neglected  to  fulfil  the  conditions  of  the        1866. 
contract,  contrary  to  the  statute,  &c.  xJkwih 

At  the  hearing  of  this  summons  the  agreement  was       clark. 

<gam  prored,  and  it  was  also  proved  that  since  the 

i^eapondent's  liberation  from  prison  he  had  not  returned 

to  Job  work,  but  had  gone  to  his  masters'  premises  and 

dexiumded  his  working  tools,  his  own  private  property 

in   possession  of  his  masters,  when  he  was  told  by  one 

Oft  tbem  that  he  must  return  to  his  work  and  carry  out 

the  terms  of  his  agreement     He  replied  that  he  should 

it,  as  he  considered  his  agreement  broken  and  at  an 

id  by  his  going  to  prison* 

It  was  contended  for  the  respondent  that,  although 
ihc  agreement  might  still  be  in  existence,  it  could  not 
enforced  by  the  justices,  and  that  they  bad  no  power 
commit  him  to  prison  a  second  time  for  the  same 
^flfence;  and  JRx  parte  BiAer  {a)  nnd  Reg.  v.  Yaule  (J) 
^^J^dted. 

^e  justices  were  of  opinion  that  the  respondent 
^^  fide  believed  that  he  could  not  be  compelled  to 
*^^Um  to  his  employment  after  having  been  sent  to 
I**^<on,  and  that  he  did  not  intend  to  return  after  his 
**C5harge  therefrom.  They  were  also  of  opinion  that 
^'^  agreement  still  existed  and  was  in  full  force  and 
^^t^eration,  and  that  the  fact  of  the  respondent  going  to 
^H«on  and  afterwards  refusing  to  return  to  his  work 
did  not  operate  to  destroy  the  contract.  As  however, 
^tim  the  cases  cited,  they  considered  it  doubtful  whether 
^ey  had  the  power  to  commit  the  respondent  to  prison 
^  t^eoond  time,  they  dismissed  the  information. 

The  question  for  the  Court  was,  whether  the  justices 

(a)  1  E,iB.  697;  2  H,  i'  JS\  219. 
(h)  6  if.  #  N.  7a3. 


404  EASTER  TERM. 

1866.       ^^^  ^^  power  to  ooBimit  the  leBpcmdent  to  priaon 
Un^Qn       second  time. 


T, 


PHce  {Waddy  with  him),  for  the  appeDantB.— Kni 
Stat  4  (7. 4.  c.  84.  «.  8.  enacts  that  if  any  serrant  ii 
husbandry,  or  any  artificer,  fcc^  shall  contract  with  an] 
person  to  serve  him,  and  shall  not  enter  into  or  em 
mence  his  service  according  to  his  ocmtract  (sndi  oon 
tract  being  in  writing),  ''or  having  enteied  into  and 
service  shall  absent  himself^'  firom  his  service  befioc 
the  term  of  his  contract,  whether  such  contract  be  1 
writing  or  not,  shall  be  completed,  or  neglect  to  fali 
the  same,  or  be  guilty  of  any  other  misconduct  or  mii 
demeanour  in  the  execution  thereof,  or  otherwiae  nE 
peddng  the  same,  he  may  upon  complaint  thereof  ■ 
apprehended  by  warrant  of  a  justice  of  the  peaces  and 
it  shall  appear  to  the  justice  that  he  has  not  fulfilled  \m 
contract,  or  has  been  guilty  of  any  other  misconduct  m 
misdemeanour  as  aforesaid,  the  justice  may  comna 
him  to  the  house  of  correction  for  a  time  not  ezceedia 
three  months,  and  may  abate  a  proportionable  psB 
of  his  wages  ''  for  and  during  such  period''  as  he  dua 
be  confined,  or  in  lieu  thereof  punish  him  by  abatiia 
the  whole  or  any  part  of  his  wages,  or  disdiarg 
him  from  his  contract,  service  or  employment^  whie 
discharge  shall  be  given  under  the  hand  and  seal  of  Ck 
justice,  gratis*  The  statute  was  passed  for  the  porpoc 
of  compelling  the  performance  of  the  contract  on  tb 
part  of  the  workman.  The  fact  of  the  master  takim 
his  remedy  under  the  statute  cannot  operate  as  a  lesda 
sion  of  the  contract  and  release  the  workman  firoa 
the  service.  \Mellor  J.  So  far  as  the  contract 
concerned  the  policy  of  the  statute  applies  to  an  absent 
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mg  after,  as  much  as  before,  impriaonment]    That  a       1866. 


second  ooiiTictioii  under  anch  drcumatancea  as  in  the      uxwiir 
premt  case  k  Talid,  was  the  opinion  of  Lord  Campbell,      clIbk. 
€3akriig€  and  Erie  JJ.  in  Ex  parie  Baker  (a),  and  of 
^wtmwett  and  Watmm  BB.  m  Jnre  Baker  {b),  though 
J^bBqA  d  B.  held  that  the  contract  was  put  an  end  to 
b]f  the  first  conyiction,  and  that  therecould  be  no  second 
ooanietMRi,  and  lUarim  B.  doubted.    In  Reg.  v.  Ymde  (c) 
tJMt  Court  of  Exdiequer,  consisting  of  Pollack  C.  B., 
Bramwdl  and  fftlde  BB.,  again  differed    in 
upon  the  point.    [^Shee  J.   Suppose  a  workman 
csonncted  of  an  offence  for  not  entering  into  the  servioey 
be  obliged  to  enter  into  it?    Does  it  not  seem  unrea- 
that,  ha?ing  been  convicted  and  sentenced  to  be 
for  three  months,  he  should  be  liable  to  be 
ocsDvieted  again  at  the  end  of  that  time?]    There  is 
imtnalitj  in  the  contract,  far  the  workman  is  entitled 
employment  and  wages  under  it  after  the  imprison- 
\^8hee  J,   Is  it  obligatory  on  the  master  to  take 
the  workman?]    In  Ex  parte  Baker  (d)  Erie  J. 
''He  could  foioethe  master  to  receive  him  into  his 
•  and  it  would  be  an  intenae  grievance  on  the 
if  the  servant,  under  such  circumstances,  could 
the  contract  as  broken  off/^    [MellarJ.   The  power 
t]ie  justice  to  abate  a  proportionable  part  of  the  wages 
IfoiP  and  during  such  period*'  as  the  workman  shall  be 
^^^^riaoned  assumes  that  he  is  to  go  back  into  the  ser- 
•  I  am  indined  to  think  the  master  is  bound  to 
ive  the  workman  back.] 
Seeondly.     If  a  workman  wilfully  absents  himself 
Ids  service  he  commits  an  offence  within  stat.  4(7.4. 

(fl)  7£  #  B.e97.  (6)  2KfK  219. 

{e)  ^H.fN.  763.  764.  (d)  7K^B.  697.  703. 


406  EASTER  TERM. 

1866.  C'  84  s.  3.^  notwithstanding  he  thinks  that  he  has  lawT 
XJhwih  excuse  for  so'doing.  Upon  this  point,  which  was  oc 
ClIbx.  ^^  ^^^  questions  raised  in  Reg.  v.  Yaule  {a\  WUde  I 
differed  from  Pollock  C.  B.  and  Bramwdl  B. ;  an 
Martin  B.  said,  p.  766,  ^*  It  is  difficult  to  say  that 
person  who  breaks  the  law  shall  be  excused  because  1 
bon&  fide  believes  that  he  has  a  right  to  do  ao.^  1 
Rider,  appt.,  Woody  respt.  (b),  the  workman  had  a  lawf 
excuse  for  his  absence,  and  therefore  could  not  be  co! 
victed;  or,  as  Wilde  B,  observed  iaReff.y.  Voule  (i 
p.  759,  he  '^believed  that  he  had  complied  with  1 
contract,  not  that  he  could  break  it  with  impunity." 

Quain,  for  the  respondent — First.  The  enactment 
stat.  4  Cr.  4  c.  84.  s.  3.  is  anomalous,  and  one  sided 
gislation,  and  being  penal  a  case  must  be  clearly  broug 
within  it.  [^MeUor  J.  I  think  penal  statutes  should 
construed  strictly ;  but  I  say  so  doubtingly,  since. 
The  Attorney  General  v.  SiUem  (c),  an  eminent  meml 
of  the  House  of  Lords  has  laid  down  a  new  canon 
construction.]  The  Court  is  asked  to  put  into  a  pei 
enactment  a  toties  quoties  clause,  in  opposition  to  i 
maxim  nemo  bis  vexari  debet  pro  ^dem  causE,  so  tl 
the  workman  might,  by  successive  sentences,  be  sent 
prison  for  the  whole  period  of  his  contract.  {^Mellor 
The  question  is  whether  the  refusal  to  return  to  t 
service  after  the  imprisonment  is  the  same  cause  or 
new  one.  Blackburn  J.  There  is  nothing  unjust 
enacting  that  if  a  man  commits  a  fresh  offence  he  sh 
be  punished  for  it.  Mellor  J.  The  magistrate  has  t 
alternative  power  to  abate  the  wages,  which  contemplat 

(a)  C  H.  i'  N.  753.  (h)  2  E.  <f-  E.  338. 

(c )  10  H.  L.  a  701.  707. 
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CQDtiniiaiioe  of  the  service.     Blackburn  J.     Also  to        1866. 
from  the  service,  which  shews  that  unless  the       u^^,j, 


(joatnct  is  cancelled  the  service   continues.     Shee  J.       clIrk 
Suppose  the  servant,  on  coming  out  of  prison,  hired 
himself  to  another  master,  would  not  the  second  contract 
b^  hindiDg  on  him  ?     Blackburn  J.    In  the  sense  that 
^^  would  have  to  pay  damages  for  not  fulfilling  it,  but 
nci«t  in  the  sense  of  being  punished  for  absenting  himself 
'^"^om  the  service  under  it.     Price  referred  to  Ashmore, 
*l^pt,  Hartmij  respt  (a).]     On  the  hearing  of  the  first 
AbnunonB  the  respondent  announced  his  intention  not 
*o  return ;   therefore  the  magistrate,  in  point  of  law, 
P^oniahed  him  for  the  abandonment  of  his  service ;  and 
i  were  an  indictable  offence  he  might  plead  au- 
Ebis  convict.     IBlackbum   J.     Could  the  magistrate 
^^^ovistrue  his  threat  as  an  abandonment  of  his  service  ? 
lea,  if  he  treated  the  imprisonment  as  a  punish- 
ment for    the    ofience  once  for  all,  he  would  have 
^^Bchaiged  him  from  the  contract.]     The  power  given 
^y    the  statute  is  to  award  imprisonment  or  to  dis- 
*^l^^i^  from    the  contract.      [Melhr  J.     In    lieu  of 
'^l^^&ting  a  proportionable  part  of  his  wages,  the  magis- 
may  punish  him  by  abating  the  whole  or  any  part 
them,  and  the  discharge  may  be  an  alternative  for 
^V»atmg  the  wages.]     In  Reg.  v.  Youle  {h)  Pollock  C.  B. 
*^id,  p.  764,  '*  I  think  that  when  the  servant^s  conduct 
^liewB  that  he  meant  to  quit  the  service  altogether,  the 
justices   should    treat   it    as   an    entire  abandonment 
^^  the  service,  and  punish  him  accordingly.     Here  the 
defendant's  original  departure  from  the  service  of  his 
'^^^^^'ter  was  a  departure  with  intent  to  leave  it  altogether 
*>»d  for  ever.     I  think  that  the  Legislature  intended 

(a)  2E.4E.  360.  (h)  6  H.  jj-  N.  753. 
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1866.  that  this  should  be  dealt  with  as  an  entixe  and  nn|^ 
Vnwut  offence/'  and  Martin  B.  said,  p.  766, ''  I  think  tiiat  if  i 
Cilu.  workman  leaves  his  seryice  intendii^  never  to  return  t 
it,  the  master  may  sae  him  at  law;  but,  if  so,  he  nna 
treat  the  departure  from  theservioe  as  one  entire  famdi 
of  which  recovery  in  an  action  must  be  deemed  a  aatit 
faction  whether  the  workman  be  ridi  or  poor.*'  [Bbet 
bwm  J.  If  accurately  reported,  that  was  said  haati]^ 
Mdlar  J.  And  it  is  a  fidse  analogy.  BlaMum  J.  I 
there  any  case  in  which  it  has  been  held  tha^  aftc 
damages  recovered  for  one  breach  of  contraefe,  anaetiai 
will  not  lie  for  a  further  breach?  In  some  caaea  tb 
person  with  whom  the  contract  is  made  may  treat  fla 
breach  as  a  repudiation  of  the  contract  bythe  wrongdoea 
but  the  master  need  not  elect  to  consider  the  mrnm 
at  an  end  by  reason  of  the  threat  to  discontinue  it. — Ei 
Lordship  referred  to  Withersv.  BeynMi  {a^^HdOpoUi 
Evans,  per  Parke  B.  (i),  Hochater  v.  De  la  Tour{m 
Avery  v.  Bawden  (<Q,  aflSrmed  in  error  {e). — If  befofOi 
person  has  entered  into  the  service  he  changes  his  miH 
the  refusal  can  be  once  only.]  When  would  the  stata 
of  limitations  begin  to  run  in  respect  to  a  breach  of  tl 
contract?  [BlacJdmmJ.  Not  until  the  service  was 
an  end.]  Stat  4  6r.  4.  c.  84.  <•  1.  treats  the  absentii: 
as  a  misdemeanour:  and  therefore  a  mens  rea  mifl 
exist.  Here  the  respondent,  bonS  fide,  believed  th. 
he  was  not  bound  to  return  to  his  masters'  service. 

/Vibe,  in  reply. — ^Every  absenting  himself  firom  tfl 
service  is  a  fresh  offence.  And  there  is  greater  daifl 
age  to  the  master  from  a  workman  absenting  himse 

(a)  2  J?.  #  Ad.  882.  {b)  bM,^W,  475.  477. 

{c)2E.i B.  678.  (rf)  5K^B.  714. 

(«)  QE.^B.  953. 
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after  the  serrioe  has  oommenoed  than  from  his  refusal       1866. 

to  enter  into  the  service.    [^Shee  J.    The  refusal  of  a  umnir 

akflfol  workman  to  enter  into  the  service  might  be  as  clLuc 
a  damage  to  the  master   as   the  absenting 


Blacebubn  J«    This  question^  which  turns  upon  the 
of  stat.  4  (7.  4  e.  84.  «•  8.^  has  been  fully 
before  ns,  and  it  is  not  necessary  to  take  further 
fiar  consideration.    We  are  agreed,  but  not  for  the 
leaaons,  that  judgment  should  be  given  for  the 
fpdhnta.    My  brother  Mettar  and  myself  think  so 
our  own  reasons  and  on  the  authorities;  my  brother 
thinks  so  only  on  the  weight  of  authority. 
Stat.  4  6F.  4  c.  84.  was  passed  to  protect  and  assist 
in  enforcing  contracts  between  themselves  and 
workmm.    Mr.  Quoin  says  that  it  is  one  sided 
oppressive  upon  the  workman ;  but  we  have  only 
what  the  Lq^islature  intended,  and  to  give  effect 
tliat  intention.    The  object  of  the  Legislature  being 
bat  I  have  stated  makes  it  probable  that  the  pro- 
of the  statute  would  be  favourable  to  the  mas- 
Tlie  question  is,  whether  the  second  refusal  of 
respondent  to  return  to  his  masters'  service,  the 
he  allq;ed  being  that  he  considered  the  agree- 
^^^mt  broken  and  at  an  end  by  his  going  to  prison,  was 
^xx  absenting  himself  from  the  service  or  neglecting  to 
''blfil  the  contract  within  the  meaning  of  sect.  8,  for 
^wliidi  he  18  liable  to  be  punished,  notwithstanding  the 
fivat  conviction.     I  am  of  opinion  that  it  was.    The 
contract  was  to  serve  for  two  years;  the  second  refusal 
of  tbe  respcmdent  was  made  at  a  time  when  he  was 
^'ouiid  to  serve,  and  that  amounts  to  an  absenting  him- 
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Id66.       self  from  the  service.    The  contention,  however,  on  Msa 


UirwiH       behalf  is  that,  the  contract  having  been  once  broken. 

Cla&k.  by  his  having  in  fact  absented  himself  and  dedaredi 
that  he  would  not  return  to  his  work,  there  was  a  com- 
plete end  of  the  contract  for  ever,  and  that  he  cooUl 
not  be  further  punished  under  the  statute.  But  I  anc 
of  opinion  that  though  a  breach  of  contract,  accompanieQ 
with  a  declaration  of  an  intention  not  to  proceed  witll 
it,  gives  the  person  with  whom  the  contract  is  made  nm 
election  to  rescind  it,  it  does  not  amount  to  a  rescissioir 
of  the  contract  in  favour  of  the  wrongdoer.  K  thE 
had  been  an  action  on  the  contract  for  an  absence  im 
June,  it  would  be  no  answer  that  there  had  b^en  aaa 
absence  in  May,  and  that  damages  had  been 
recovered  for  that  breach.  It  has  been  argued,  on 
authority  of  Pollock  C.  B.  and  Martin  B.  in  the 
cases  cited,  that  when  on  the  hearing  of  a  charge 
a  servant  for  absenting  himself  from  the  service  he  sa  ^ 
that  he  will  not  return,  the  justices  ought  to  award 
pimishment  taking  into  account  his  intention  to  b: 
the  contract  once  for  all :  but  there  are  no  such  woi 
in  the  statute;  and  there  is  much  force  in  the 
ment  that  the  justices  have  power  under  the  statute 
discharge  the  servant  from  his  contract  Mr. 
hardly  contended  that  the  contract  had  been  put 
end  to  for  all  purposes,  and  therefore  the  justice  on 
first  occasion  was  not  obliged  to  inflict  a  puniahmem^ 
for  an  absenting  during  the  whole  term  of  service,— « 
offence  not  then  committecL;  and  it  would  be  a  har  ' 
ship  upon  the  master  that  by  the  infliction  of  puni&>0 
ment  on  the  servant  for  one  breach  of  contract 
should  lose  his  services  for  the  remainder  of  the 
In  favour  of  this  view  we  have  the  unanimous  opln 
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V. 

Clark, 


I  of  Lord  Oamfbellj  Coleridge  and  Erie  JJ.  in  Ex  parte        1866. 

p         Skakr  (a).  That  case  was  afterwards  moved  in  the  Exehe-       unwin 

9  MM,<s{h)  where  there  was  a  difference  of  opinion :  the  late 

WaUon  and  Bramwell  B.  agreed  with  the  Judges 

this  Court;  Pollock  C.  B.  was  of  a  different  opinion, 

ii  Martin  B.  also,  though  doubtfully ;  but  in  the  subse- 

it  case  of  Beg.  y.  Youle  (c)  he  said  that  he  adhered 

tlie  opinion  which  he  expressed  in  Re  Baker  (b\  and 

tlm.  before  his  former  doubt  had  been  removed.    On  the 

m  of  the  thing  I  am  of  opinion  that  the  majority 

the  Judges  were  right,  and  the  minority  wrong. 

Aa  to  the  second  point,  it  was  held  in  Seth  Turner's 

(d)  that,  although  the  words  ^'without  lawful  excuse'' 

not  found  in  stat.  4  G.  4.  c.  34  s.  S.,  they  are  to 

implied,  and  that  the  offence  created  by  the  statute 

the  workman  absenting  himself  from  service  without 

'Wfiil  excuse.    That  case  was  followed  by  Rider,  appt, 

^<^odf  respt.  (e) :  there  the  facts  were,  that  the  workman 

Lving  a  right  under  the  contract  to  terminate  his  ser- 

by  notice  gave  a  notice  which  was  not  effective  for 

purpose,  and  the  question,  though  not  stated  for 

opinion  of  the  Court,  being  whether  he  could  be 

^^^^▼icted  when  he  thought  that  he  had  given  a  good 

ice,  it  was  held  that  if  he  absented  himself  under  a 

:e  of  fact  he  ought  not  to  be  convicted  of  absent- 

^S  himself  without  lawful  excuse.     That  decision  was 

it:  for  he  had  no  wilful  intention  to  break  his 

^^Utract     But  here  was  no  mistake  of  fact;   if  the 

^^^spondent  had  consulted  persons  who  advised  him  that 

might  stay  away  with  impunity,  that  would  not  be 

lawfol  excuse.    The  present  case  comes  within  the 

(a)  7  E:  #  JB,  697.  (^0  2  H.  f  N.  219.  245. 

(c)  6H,fN.  738. 765.  {d)  9  Q.  B,  80. 

(e)  2^.^^.338. 
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1866.       general  rule  that  no  man  can  set  up  as  an  ezcnae 
XjKwur       defence  a  misunderstanding  or  ignorance  of  tbe  la* 
^^       That  would  be  a  good  reason  for  the  magistrates  im 

only  a  slight  or  even  nominal  punishment^  though  if 
appellant  refused  to  return  to  the  service  they 
conclude  that  he  contumaciously  absented  himself.  Hi 
they  refused  to  convict^  and  the  case  must  be  sent 
to  them  for  a  rehearing. 


Mellor  J.    I  am  of  the  same  opinion.     Mr. 
is  -wrong  in  his  contention  that  only  one  breadi 
a  contract  is  punishable  under  stat  4  6r.  4.  c  84. «. 
If  that  were  so,  the  master  would  no  longer  have 
protection  which  the  statute  intended  to  afford  hi 
Though  the  workman  can  commit  only  one  offence 
refusing  to  enter  into  the  service,  yet  where,  after  he 
been  imprisoned  for  absenting  himself  from  it  and 
purged  that  particular  offence,  he  commits  afresh  one 
refusing  to  return  to  the  service  on  coming  oat  of 
there  is  nothing  to  prevent  his  being  imprisoned 
for  he  is  punished  for  a  second  offence.    It  is  m 
that  it  was  not  intended  that  the  first  conviction 
imprisonment  should  put  an  end  to  the  contract  xuoMj 
the  magistrate  has  under  his  hand  and  seal  put  an 
to  it;  for  why  should  such  a  provision  be  inserted, 
the  section  if  the  conviction  and  imprisonment  opera, 
as  a  discharge  ?    This  construction  may  be  hard  on 
workman,  but  I  have  only  to  construe  the  statute 
best  to  carry  out  the  intention  of  the  Legislature. 

With  regard  to  the  question  of  bona  fides,  I  enti 
agree  with  my  brother  Blaehbwm  that  it  is  for 
magistrates  to  mitigate  the  punishment  if  the 
really  thought  that  the  first  conviction  put  an  enS^         ^ 
the  contract :  his  ignorance  of  the  law  may  affect         *^® 


it 
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^^ttteooey  but  does  not  constitute  a  lawful  excuse  for        18G6. 
ling  the  contract.  uinriN 


Shib  J.     I  should  not  have  arrived  at  the  same 

^^^^Tiduiion  as  my  learned  brothers  if  a  majority  of  the 

^  v^^ges  in  previous  cases  had  not  so  decided.     In  my 

Of^'viion  the  respondent  ought  not  to  be  convicted. 

^  ^^^"Wt  4  G.  4.  e.  44.  «.  8.  creates  two  offences  ;  firsts  a 

of  contract  by  the  servant  not  entering  into  the 

;  secondly^  a  breach  of  contract  by  his  absenting 

'Houelf  firom  the  service  after  he  has  entered  into  it, 

offender  in  either  case  being  described  as  a  person 

^  has  not  fulfilled  his  contract.'^    In  the  first  case 

contract  must  be  in  writing ;  in  the  second  it  need 

It  is  dear  on  the  Words  of  the  statute  that  for  tlie 

of  not  entering  into  the  service  a  servant  can 

ly  be  punished  once,  by  imprisonment  for  a  time 

exceeding  three  months.  And  I  think  that  a  servant 

^Kao^Iitvingbeen  committed  for  absenting  himself  from 

service,  refuses,  afler  the  term  of  imprisonment 

expired,  to  return  to  the  service  is  not  liable  to  be 

joisoned  again.     Moreover,  the  statute  subjects  the 

t  to  the  same   penalty  for  the  offence  of  not 

^^ering  into  the  service  and  for  the  offence  of  absent- 

himself  firom  it.     I  think  the  proper  construction  of 

danse  is,  that  the  respondent  having  declared  at  the 

a»«^  of  first  absenting  himself  that  he  would  not  return 


the  service  committed  an  offence  of  equal  degree  with 

*^^of  refiising  to  enter  into  the  service,  and  that  it  was 

^ot  the  intention  of  the  Legislature  that  he  sliould  be 

l^^^anishable    toties    quoties    for  successive   refusals   to 

to  it.   The  magistrate  on  the  first  occasion  ought 

▼OL  VIL  2   E  B.    &  S. 
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18G6.  ^  ^^^^  imprisoned  the  respondent  once  for  all 
Uhwik  Pollock  C.  B.  and  Martin  B.  said  in  Re  Baker  (a).  It 
Cilkx  ^^^^  argaed  that  it  is  not  unreasonable  that  a  man 
has  absented  himself  on  two  distinct  occasions  shi 
be  punished  twice ;  but  in  my  opinion  a  man  does 
absent  himself  firom  the  service  if  he  is  not  actual! 
it  but  only  refuses  on  coming  out  of  prison  to  rd 
to  it.  If  the  respondent  could  be  conricted  a  sec 
time  for  absenting  himself  from  the  service^  he  wc 
be  liable  to  be  convicted  again  and  again  until  the 
of  the  period  of  the  contract,  and  thus  be  kept  c 
tinually  in  prison  for  two  years. 

As  to  the  question  of  bonS  fide  belief;  the  offc 

punishable  ander  this  section  is  conduct  of  which  a  i 

must  be  **  guilty/'  which  implies  that  there  ia  a  nc 

rea.     In  Rider^  appt.^  IVood,  respt.  {b\  the  Court 

that  two  things  must  concur  before  a  conviction  oc 

take  place  under  this  statute^  a  wrongful  absence  an 

knowledge  that  it  was  wrongful*     In  Rey.  v.  Z.4 

ford  (c),  an  indictment  on  stat  7  &  8  G.  4.  c.  80.  s.  8. 

feloniously  demolishing  a  house^  Patteson  J.  heki  1 

if  the  prisoners  really  thought  that  it  was  the  prop 

of  one  of  them^  and  they  acted  bonfi  fide  on  the  afl 

tion  of  a  supposed  right,  the  case  was  taken  out  of 

operation  of  the  statute,  and  the  demolition  of 

house  would  not  be  felonious.     Here  the  magistr: 

find  that  the  respondent  bonS  fide  believed  that 

contract  was  rescinded  by  the  former  conviction.     I 

of  opinion  therefore  that  he  has  not  been  guilty   < 

second  or  fi*esh  offence  against  stat.  4  6.  4.  c.  34   ^ 

As,  however,  the  majority  of  the  Court  are  of  a 


(a)  2  H.  ^y,  219.  (b)  2E,^E.338. 

(c)  Carr.  i'  Af.  602. 
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opimoD,  and  the  weight  of  authority  is  with  them^  I  18G6. 

will  not  differ  from  their  judgment.  uhwin 

Case  remitted.  Clirk. 


L«  CooQ  and  Wife  against  The  South  Eastern  ^!^^ 

Railway  Company. 


Cosis. 

Cofnmiaium 
^0  entitle  the  moeessfbl  {wrty  m  an  action  to  the  costs  of  the  attend-  abroad, 
jl^^  of  eoonsel  on  a  commission  to  examine  witnesses  abroad,  it  must   CowMeFsfKS^ 
^  ^evn  that  the  attendance  of  counsel  was  necessary  for  the  conduct 
^  the  eoBimiasioii. 

A  CnON  under  stat.  9  &  10  VtcL  c.  93.  for  damages 
resulting  from  the  death  of  the  female  plaintiff's 
*^«  ooeasioned  by  the  negligence  of  the  defendantSi 

Tlie  plainti£b  obtained  a  verdict  for  400iL 

lie  main  question  in  the  cause  was  as  to  the  interest 
^  the  female  plaintiff  in  the  life  of  her  deceased  son^ 
^Ihi  was  owner  of  a  small  farm  in  France^  and  incidental 
hereto  there  was  a  question  whether  the  deceased  had 
^y  will  disposed  of  all  his  interest  in  the  property^ 
^^^Hmments  relating  to  which  were  referred  to. 

On  the  application  of  the  defendants  a  commission 
^^Ht  to  examine  witnesses  at  Paris,  and^  the  defendants 
'^ving  given  notice  that  they  should  retain  counsel^ 
^e  plaintiffs  s^it  out  counsel  to  attend  it  on  their 
^halfi 

On  the  taxation  of  the  plaintiffs'  costs  the  Master 

^i^aUowed  the  cost  of  their  taking  counsel  to  Paris  to 

^^ndnct  the  examination^  on  the  ground  that  it  was  an 

^uieaionable  expense^  and  that  the  attorney  himself  or 

&  local  advocate  might  have  conducted  it. 

2x2 
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Murphy,  for  the  plaintiffsj   moved  to    review 
Master's  taxation.— There  is  no  case  on  the  point; 
it  was  reasonable  to  take  counsel  to  attend  the  comi 
sion.    It  might  easily  have  proved  abortive  from  leaj 
qnestions  being  put  or  otherwise.    Difficulties  aa  to 
French  law  might  have  been  expected  to  arise,  and 
defendants  by  their  conduct  proved  that  they  thou 
it  reasonable  to  take  counseL  The  Master  seems  to  \ 
thought  that  because  the  names  of  gentlemen  arc 
be  found  in  the  Law  List  who  practice  at  Parii 
taking  counsel  there  was  unnecessary,  but  the  plaint 
advisers  had  no  knowledge  of  the  capabilities  of  tl 
gentlemen.    [Mellar  J.    Sometimes  it  is  agreed  on  b 
sides  to  have  the  attendance  of  counsel.]     In  Came 
Dempsey  {a)  the   Master  allowed  the   expenses  c 
journey  taken  by  the  plaintiff's  attorney  to  atten 
commission  to  examine  witnesses  abroad.  [BlacTdmr 
That  is  a  much  slighter  step  than  taking  connsd 
such    a  commission.]      There  the   Court    refused 
interfere  with  the  discretion  which  the    Master 
exercised,    saying   that   whether   the    attendance 
necessary  or  not  was  a  matter  for  his  discretion. 

Blackburn  J.  In  the  case  of  a  commission 
examine  witnesses  abroad  the  taking  out  counsel  n 
under  special  circumstances,  be  so  proper  that 
costs  should  be  allowed  on  taxation ;  but  then  it  mas' 
clearly  shewn  that  the  attendance  of  counsel  was  ne 
sary  for  the  conduct  of  the  commission.  It  is  imporl 
that  these  costs  should  not  be  lightly  allowed,  for  ^ 
would  form  a  serious  item  in  the  whole  amount 
taking  out  or  employing  a  barrister  on  the  commiB-' 

(<i)  1  DqwI  N.  a,  422. 
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the  defendants  furnished  evidence  against  themselves 
tliat  thej  thought  it  a  matter  of  difficulty  requiring  the 
attendance  of  a  barrister ;  and  that  would  be  relevant 
to  the  question  of  the  plaintiffs'  costs  as  between  attorney 
and  client,  but  is  not  sufficient  to  throw  on  the  defendants 
the  pUintiSs'  costs  of  taking  out  counsel. 
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Mbllor  and  Shee  JJ.  concurred. 


Ride  refused. 


Chapman  against  Gwyther. 


The  seller  of  a  bone  signed  the  following  document :  "  Mr.  C,  bought 
^  Mr.  0.  G.  a  brown  horse,  six  years  old,  warranted  sound,  for  the  sum 
^  I80t  (?.  G,  Warranted  sound  for  one  month,  (r.  G,"  The  buyer 
?■**  the  seller  a  cheque  payable  to  order,  with  the  following  memoran- 
^^^  written  on  the  back:  "This  cheque  is  received  by  me  for  a  bay 
?y«,  price  90?.,  which  I  warrant  sound  for  one  month  from  the  date  of 
^•*»^«y.**  The  seller  indorsed  the  <Aeque,  but  did  not  sign  the  memo- 
•^nm.    Held. 

^/-  That  the  words  "warranted  sound  for  one  month"  limited  the 
^^^!Uty  to  continue  in  force  for  one  month  from  the  sale. 

^  Tliat  the  memorandum  on  the  cheque  was  no  part  of  the  contract. 

^^H£  first  count  of  the  declaration  alleged  that  the 

defendant  by  warranting  a  horse  to  be  sound  for  a 

^outh  sold  it  to  the  plaintiff:  yet  it  was  not  sound  then 

^   for  a  month  according  to  the  warranty.     Second 

^^^^'Unt;  that  the  defendant,  by  warranting  a  horse  to  be 

^^tivind  and  right  for  one  month  from  the  date  of  the 

^^ifery  of  it  to  the  plaintiff,  sold  it  to  the  plaintiff:  yet 

It  was  not  sound  or  right  then  or  for  one  month  from 

the  date  of  the  delivery  to  the  plaintiff. 

fieas  to  the  first  count.     First.  That  at  the  time  of 
the  alleged  warranty  the  horse  was  sound.     Second. 


Saturday, 
May  bHu 

8al€  of  horse. 
Warranty. 
"  Warranted 
sound  for  one 
month," 
MetHorandum 
on  cheque 
given  in  pay- 
ment* 
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1866.        ^bat  the  defendant  did  not  warrant  the  horse.     Sai 
""chapmah      pleas  to  the  second  count. 
GwTTHKR.         Iwues  thereon. 

On  the  trial,  before  Blackburn  J.,  at  the  Sittings 
London  after  Michaelmas  Term,  1865,  it  appeared  H 
the  plaintiff,  a  horse  dealer  at  Cheltenham,  bought 
the  defendant,  a  farmer  at  Frewent,  in  the  county 
Pembroke,  two  horses,  on  which  the  following  warrai 
was  given : — 

<'  Frewent,  June  5,  18( 
**  Mn  Chapman  bought  of  Mr.  G,  Gwyther 

a  brown  horse  six  years  old  warranted 

sound  for  the  sum  of  one  hundred  and 

eighty  pounds  -  -  -    £180    0 

Also  a  bay  horse  five  years  old  for  the  sum 

of  ninety  pounds  warranted  sound     -     j£90    0 

*'  George  Gwyther  J' 

*^  Warranted  sound  for  one  month." 

"  George  GuytherJ 

The  pedigree  of  the  horses  was  added. 

The  warranty  preceding  the  first  signature  of  ' 
defendant  was  in  the  handwriting  of  a  friend  of 
plaintiff;  the  defendant  signed  it,  adding   the  wa 
^^  warranted  sound  for  one  month'^  with  his  signature 

On  the  12th  June  the  plaintiff  sent  to  the  defend: 
a  cheque  for  270/.  payable  to  order,  with  the  follow 
memorandum  written  on  the  back  of  it : — 

"This  cheque  is  received  by  me  for  a  brown  gelA 
price  £180,  also  a  bay  gelding  price  £90,  both  of  wfa 
animals  I  warrant  sound  for  one  month  from  the  5 
of  delivery/' 

The  defendant  endorsed  the  cheque  but  did  not  m 
the  memorandum. 
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^e  hones  were  deUvered  to  the  plaintiff  at  Chelten-       1866. 
M  oa  the  12th  June.    On  the  8th  July  the  bay  horse      Chapmah 
M  disooTered  to  be  unsound^  and  on  the  9th  the  plain-     gwytubr 
wrote  a  letter  to  the  defendant  informing  him  of  the 
The  unsoundness  was  a  chronic  disease  resulting 
lameness,  of  such  a  charact^  that  though  existing  at 
time' of  the  sale  it  was  not  discoverable  then. 
Tbe  learned  Judge  held  that  the  writing  on  the  back 
the  cheque  was  immaterial,  and  left  three  questions  to 
jury.  First.  Whether  there  was  unsoundness,  that  is, 
or  seeds  of  disease  in  the  horse  at  the  time  of 
sale  on  the  5th  Jitne.    Second.  Whether  there  was 
oxiaoundness  on  the  5th  July.    Third.    If  on  the  5th 
•■^me  seeds  of  disease  existed,  whether  they  had  so  far 
d^rreloped  themselves  at  the  end  of  the  month  from  the 
as  to  be  actual  disease. 
'Fhe  jury  found  that  there  was  actual  unsoundness  on 
day  of  the  sale,  but  that  it  was  unknown  to  the 
^^sfendant ;  and  a  verdict  was  entered  for  the  plaintiff, 
^ve  being  reserved  to  move  to  enter  a  nonsuit 
Xn  Hilary  Term,  Giffard  obtained  a  rule  nisi  accord- 
on  the  ground  that  upon  the  true  construction  of 
**^o   contract  of  wArranty  there  was  no  evidence  of  any 
^*^e^ch  of  contract,  or  for  a  new  trial  on  the  ground  that 
^y  the  memorandum  on  the  cheque  the  warranty  was 
^^tcnded  to  the  12th  July. 

-B.  Matthews  and  Macrae  Moir  shewed  cause. — First. 

^"he  words  of  the  document  of  the  5th  June  are  the  words 

^^  the  warrantor,  and  must  be  construed  most  strongly 

^S^inst  himself.     Applying  this  rule,  the  true  reading 

^f  the  words  "  warranted  soimd  for  one  month"  is,  that 

the  horse  was  sound  at  the  time  of  the  sale^  and  would 
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18G0.       continue  sound  for  one  month  from  that  time. 


Chipmih     words  were  intended  to  make  the  warranty  a  oon 

GwTTBiB.  ^^®'  ^^^  ^  S^^^  ^^^  buyer  further  protection 
latent  defects.  [Blackburn  J.  The  question  i 
is  the  true  meaning  of  these  words  in  a  warranty 
sale  of  a  horse  by  a  farmer  to  a  horse  dealer?  J 
Is  not  the  meaning  this?  I  will  be  answerab 
there  is  no  appearance  of  disease  within  a  mont 
the  sale  ?]  It  is  a  warranty  of  soundness  with  a  i 
trial.  The  construction  contended  for  by  the  dd 
goes  to  defeat  the  previous  warranty^  and  dear 
are  necessary  to  effect  that.  In  Memard  v.  Aldru 
Buchanan  t.  Parnsliaw  {b\  and  Bywaterv.Bichard 
there  were  express  words  limiting  the  contract  < 
ranty, — in  the  two  former  caises  a  condition  i 
requiring  that  in  case  of  any  supposed  or  discorei 
soundness  the  horse  should  be  returned  within  \ 
time,  and  in  the  latter  a  condition  that  the  wi 
of  sale  should  remain  in  force  until  noon  on  tl 
preceding  the  sale. 

Secondly.  The  bargain  was  not  complete  befo 
12th  Juncj  and  the  memorandum  on  the  back 
cheque  was  part  of  it. 

B.  71  Williams^  in  support  of  the  rule. — The  a 
is  contained  in  the  document  of  the  5th  Junc^  ai 
words  "  warranted  sound  for  one  month"  writte 
the  words  "  warranted  sound"  were  intended  tc 
the  liability  of  the  defendant :  they  require  ih 
plaintiff  should  discover  the  unsoundness  within  a : 
from  the  time  of  the  sale.     In  Taylor  Ev.  p. 

(a)  3  Efp.  271.  {h)  2  7*.  B.  745 

(r)  1  A.  i'  E.  608. 
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4-Cli  cd.,  it  is  said^  "  Whatever  be  the  nature  of  the        1866. 
document  under  review,  the  object  is  to  discover  the      Chapmah 
intention  of  the  writer  as  evidenced  by  the  words  he     gwyther. 
lui«  used ;  and  in  order  to  do  this,  the  Judge  must  place 
liimaelf  in  the  writer's  place,  and  then  see  how  the  terms 
of  the  instrument  a£Fect  the  property  or  subject-matter." 
X^Slackbum  J.      In    Wigram    on    Extrinsic    Evidence^ 
pp.  8, 9,  4th  ed.,  the  question  in  expounding  a  will  is 
stated  to  be  what  is  the  meaning  of  the  words  used  by 
the  testator :  that  is  a  rule  more  easily  enunciated  than 
mpplied,  the  surrounding  facts  and  circumstances  being 
taken  into  consideration.      How  would  this  contract 
be    understood   according  to  the  ordinary  course  of 
buainess?]      Such   a  limitation   of   the   warranty  of 
eonndness  is  common  in  sales  of   horses  at  reposi- 
tories and  public  auctions;  Bywater  v.  Richardson  (a), 
per  Lord  Denman;  OUphant  on   the  Law  of  Horses^ 
8rd  ed.,  p.  45.     In  lAddard  v.  Kain  {b)  there  was  an 
ezpreas  warranty  to  deliver  the  horses  at  the  end  of 
a  finrtiiight,  sound  and  free  from  blemish. 

SucKBUBN  J.  We  are  all  agreed  that  the  rule  to 
enter  a  nonsuit  should  be  made  absolute. 

la  the  first  place,  with  regard  to  the  question  whether 
uie  document  signed  by  the  defendant  on  the  5th  June  or 
^  memorandum  on  the  back  of  the  cheque  constituted 
Uie  contract,  we  are  of  opinion  that  the  former  document 
Embodied  the  agreement  between  the  parties,  and  that 
I  vas  right  in  withdrawing  the  ktter  from  the  con- 
"^donition  of  the  jury*    The  memorandum  on  a  cheque 

(a)  1  A,  ^  ?:.  508. 513. 

[h)  2  Bin^.  183 ;  more  fully  reported,  9  Moore,  356. 
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1866.       may  be  evidence  of  the  terms  of  a  contract^  bat  here  the 
"chapmjui     original  bargain  was  produced,  and  we  must  look  at  that 

The  real  question  is  as  to  the  true  oonstmction 
the  document  of  the  5th  June,  with  the  words  writteiL. 
under  it  as  a  postscript "  warranted  sound  for  one  month.*^ 
The  construction  that  the  vendor  undertook  that  thcs 
horse  was  sound  and  would  continue  so  for  one  mom 
and  that  he  would  be  liable  for  any  disease  which  xnigh 
attack  the  animal  within  that  period,  would  render  it 
very  improvident  contract  and  unlikely  for  a  vendor 
make,  and  therefore  ought  not  to  be  lightly  ado; 
The  other  construction  is,  that  the  words  **  for  one  moni 
were  intended  to  apply  to  the  time  for  which  the 
ranty  should  continue  in  force ;  and  that  is,  I 
what  the  parties  intended.    We  find  that  the  practice 
limiting  the  duration  of  the  warranty  in  the  case 
sales  at  public  auctions  existed  so  long  ago  as  the  y 
1788.    Mr.  Bearcroft,  in  his  argument  in  Buehamn^^ 
Pamshato  (a),  said,  **  Where  a  horse  is  objected  to 
unsound,  it  is  extremely  material  that  he  should 
returned  within  a  certain  time,  to  prevent  all  disp 
respecting  the  time  when  the  horse  became  unso 
because  if  no  objection  were  to  be  made  on  that  acco 
till  a  long  interval  had  elapsed,  the  unsoundness 
perhaps  be  occasioned  in  that  interval.    And  it  is 
that  reason  that  it  is  made  a  condition  of  sale  at 
public  auctions  that  the  horse  if  objected  to  as  unsO' 
shall  be  returned  within  a  short  limited  time.'' 
he  went  on  to  argue  that  the  condition  did  not 
to  the  age  of  the  horse.    Lord  Kenyan  agreed  that  t 

(a)  2  T,  B.  745. 
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was  good  sense  in  making  such  a  condition  at  public  1866. 
bbIcb,  and  his  obsenrations  are  repeated  in  OUphant's  chapmam 
ZL€iw  of  Hones,  3rd  ed.,  p.  45.  It  appears  therefore  to  gwi thm. 
liAre  been  then  a  well  established  and  known  practice 
Amt  Tenders  to  limit  their  liability  on  a  warranty  of 
blindness  on  the  sale  of  a  horse  so  that  if  it  was  not 
^turned  within  a  given  time  it  should  be  treated  as 
^imd.  And  the  parties  in  the  present  case  must  be 
u-Kiderstood  as  expressing,  though  they  have  done  so 
inartificially,  a  common  term  in  such  bargains, 
.^  that  the  warranty  was  to  continue  in  force  only  for 
limited  time.  The  rule  of  construction  is  that  we  are 
consider  what  is  the  intention  indicated  by  sudi 
"^ords  used  by  such  parties  and  with  reference  to  such 
^  teanfeaction  as  that  in  question.  I  am  therefore  of 
opinion  that  the  intention  was  not  to  extend  but  to 
lixDit  the  liability  of  the  vendor,  and  that  this  is  a  warranty 
the  horse  was  sound  at  the  time  of  the  sale,  but 
one  month  from  the  sale  is  the  time  within  which 
oomplaint  of  any  unsoundness  must  be  made. 

^fiLLOB  J.  When  I  first  heard  the  terms  of  the 
'^v^umnty,  and  during  some  portion  of  Mr.  Matthews'a 
^^Senions  argument,  I  was  inclined  to  think  that  that 
'^^hidi  is  the  reasonable  meaning  of  the  parties  was  not 
^^^ficiently  expressed*  But  upon  consideration  I  agree 
^*th  my  brother  Blackburn  that  the  true  rule  of  con- 
•^•Tiction  is,  that  we  are  to  give  the  words  not  their 
^^tract  meaning,  but  that  which  they  bear  when  used 
^  ^  transaction  for  the  sale  of  a  horse,  and  with  reference 
^^  the  subject  of  the  contract.  Applying  that  rule,  the 
^^ds  "  warranted  sound  for  one  month"  were,  I  think, 
^texided  to  impose  a  limitation  in  point  of  time ;  and  the 


424  EASTER  TERM. 

1866.       meaning  of  the  parties  was^  "  I  warrant  the  horae 
CuAPMJur     ^  sound,  but  you  shall  have  a  month*s  time  only 
GwTTHEB.     ^™^  ^^^  examination;   and  you  shall   not  have 
unlimited  time  for  making  a  complaint.     If  you  do  n 
discover  any  defect  and  make  complaint  or  return 
horse  within  a  month  of  the  sale,  the  warranty 
Therefore  the  plaintiff's  complaint  was  too  late,  and 
ought  to  have  been  nonsuited. 


Lush  J.    We  are,  if  the  law  permits  it,  to  put 
construction  on  the  words  of  the  contract,  though  i 
ficially  used  by  the  parties,  as  shall  give  effect  to  their 
inteirtion.  It  cannot  be  doubted  that  the  intention  of 
seller  was  not  to  extend,  but  to  limit  in  point  of  tii 
the  ordinary  liability  on  a  warranty  of  soundness, 
horse  be  simply  "  warranted  sound,"  the  vendor 
be  called  upon  to  pay  damages  for  a  breach  of  wi 
at  any  time  within  that  limited  by  the   Statute 
Limitations ;  but  that  often  begets  serious  disputesji 
where  a  long  interval  has  elapsed  between  the  sale 
the  complaint  it  is  difficult  for  a  jury  to  deteri 
whether  the  disease  or  the  seeds  of  the  disease  esym^ 
at  the  time  of  sale.    Therefore  a  person  dealing 
horses  may  reasonably  say,  I  will  not  incur  any  liabi 
beyond  a  given  time.    Either  the  defendant  has 
pressed  that  in  a  very  compendious  form,  or  he 
have  meant  to  extend  his  liability  if  the  horse 
unsound  within  a  month  from  the  sala     We 
suppose  the  latter  to  have  been  his  meaning. 
is  there  sufficient  to  express  the  other?      The  wi 
'' warranted   sound  for  one    month"   do  not 
it   fully;    but    wc    arc  not    restrained    from    8Uf^~ 
ing  words  to  carry  out  the  intention  of  the  parties  a 


XXIX.  VICTORIA.  425 

reading  it  as  a  condition  that  the  warranty  sbaU  only       1866. 
oontisne  in  force  for  one  month.  Chapman 

I  agree  that  the  contract  is  contained  in  the  original     gwtther. 
document,  and  that  the  indorsement  on  the  cheque  has 
zi>o  effect 

Rule  absolute. 


Balmfobth  agaifist  Pledge.  Saturday, 

May  5tb. 

Wliere  a  eavse  is  tried  in  the  County  Conrt  pnrstuuit  to  a  Judge's   -^— ^— — 
r,  under  stat  19  &  20  Vict.  c.  108.  *.  20.,  the  application  for  a  new    Trial  in 
Bmst  be  made  in  the  superior  Court :   per  Curiam,  dubitante   County  Court 
J^eliorJ.  under  9^10 

Vict  e.  108. 

'j^HIS  was  an  action  for  goods  sold  and  delivered  and  yew  trial. 
goods  bargained  and  sold.    A  Judge^s  order  was 
under  stat.  19  &  20  Vict.  c.  108.  s.  26.  for  the  trial 
the  cause  in  the  County  Court  of  Yorkshire  holden 
t  Bradford.    The  cause  was  tried  without  a  jury,  and 
Judge  gave  a  verdict  for  the  plaintiff. 
^prQ  23rd.     Kennedy  obtained  a  rule  nisi  for  a  new 
tnal  on  several  points  of  law. 

^Xemplay  shewed  cause. — This  Court  has  no  jurisdic- 

^on  to  grant  a  new  trial  where  a  cause  has  been  tried 

^i^  the  County  Court  pursuant  to  a  Judge's  order  under 

■tat  19  &  20  Vict.  c.  108.  s.  26.   [BlacUurn  J.  Suppose 

th«  Jadge  of  the  County  Court  takes  a  wrong  view  of 

"^^law,  how  is  he  to  be  set  right  ?]     Not  in  this  way. 

^Bder  Stat.  8  &  4  fT.  4.  c.  42.  ss.  17, 18, 19,  the  ''  issues'' 

•'^  sent  to  be  tried  before  the  sheriflf  or  Judge  of  any 

^-^Urt  of  record  for  the  recovery  of  debt  in  the  county, 

*^d  the  trial  before  him  is  substituted  for  tlie  trial  before 
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1866.       ^  Judge  at  nisi  prius ;  whereas  under  stai  19  &  20 
Balmiobtb    ^'  ^^'  *•  26.  an  order  is  made  that  *'  the  cause''  be  tiL 
Plbdoc      ^^  ^^^  County  Court.  In  Angel  v.  Ihkr  (a),  where  a 
was  tried  by  writ  of  trial  under  stat.  8  &  4  ^.  4.  c. 
the  Court  granted  a  new  trial ;  but  Parke  B. 
sect.  19|  which  incorporates  all  the  proviaons  of 
1  ^  4.  c.  7.  so  far  as  the  same  are  applicable  to 
of  trial,  and  on  sect.  4  of  the  last  named  statute  w 
expressly  reserves  to  the  Court  in  which  the  action  ^^ 
brought  power  to  grant  a  new  trial.  [Lush  J.  That 
power  to  grant  a  new  trial  after  judgment :  without  it 
Court  had  jurisdiction  to  grant  a  new  trial  before  j 
ment.]     In  Owens  v.  Breese,  in  error  (b\  per  Bram 
arguendo^  "  It  is  conceded  that  a  County  Court  w 
not  be  a  Court  before  which  this  action  could  be 
if  jurisdiction  were  given  by  the  8  &  4  ^  4.  c.  42.  to  ^ 
Court  and  not  to  the  Jvdffe/^  and  Patteson  J.,  in  deliven 
the  judgment  of  the  Court,  pp.  919-920j  adopted  tM 
view,  deciding  that  a  writ  of  trial  could  not  be  direci' 
to  a  Judge   of  a  County  Court  compelling   hiam 
try  the  issue  in  a  manner  totally  different  firom     ' 
usual  practice  of  his  Court     [Lush  J.    The  defend^ 
could  not  move  in  the  County  Court  to  arrest 
judgment     Shee  J.     The  judgment  is  not  signed  tbtf 
Lush  J.    Therefore  there  remains  something  for    ^ 
Court  to  do.     Blackburn  J.     The  cause  does  not  1 
this  Court ;  an  order  is  made  that  the  issues  be 
in  the  County  Court;    and  the  Judge  of  that 
is  to  try  them  in  the  same  way  as  a  plaint  brcy 
in  his  Court  either  with  or  without  a  jury,   an 
certifies  the  result]      Until  he  has  certified  he 
deal  with  the  case.  Sect.  89  of  stat.  9  &  10  VicL  r« 

(fl)  5^.4- W,  600.  (b)  6  Exch.  91G. 
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regalating  the  practice  of  the  County  Courts,  gives  the       1866. 

vFodge  a  power  to  order  a  new  triaL     [ZiuA  J.    That    Balmfortu 

aectum  applies  to  causeis  brought  in  the  Coanty  Court.      Fledge. 

If  a  cause  ibr  au  amount  under  20/.  is  sent  down,  there 

can  be  no  appeal]    That  would  be  a  reason  for  not 

aeadiDg  the  cause  down.     [Lush  J.    How  can  a  Judge 

tell  whether  a  point  of  law  will  arise?    MeUor  J.    It  is 

consifltent  with  the  writ  remaining  in  this  Court  that 

the  trial  and  its  incidents  should  belong  to  the  Judge 

of  the  County  Court.]    If  tried  before  a  Judge  without 

a  jury,  it  would  be  very  difficult  to  separate  law  from 

fact    [Lush  J.    There  is  the  same  difficulty  when  a 

came  in  the  superior  Court  is  tried  before  a  Judge 

sitting  alone  without  a  jury  nnder  The  Common  Law 

Procedure  Act,  1854,  17  &  18  Vkt.  c.  125.  s.  1.]    In 

Wkeatercft  v.  FaMter(a)  it  was  held  that  in  taxing  the 

ooati  of  a  cause  sent  to  be  tried  in  the  County  Court 

nndor  Stat.  19  &  20  Vict.  c.  108.  s.  26.  the  costs  of  the  trial 

Ofu^t  to  be  allowed  according  to  the  County  Court  scale ; 

and,  in  answer  to  the  argument  that  it  was  not  properly 

speaking  a  proceeding  in  the  County  Court    at  all, 

Ofmptan  J.  said,  pp.  739-740,  "  For  some  purposes,  at 

'cssty  it  seems  to  be  so.    There  would  be  County  Court 

pf^icesB."   [Blackburn  J.  Formerly,  when  a  cause  in  one 

^f  the  superior  Courts  was  tried  in  one  of  the  Counties 

•Palatini  the  record  was  sent  by  mittimus  to  the  justices 

^the  County  Palatine  of  Zancas^,  or  to  the  Chancellor 

^  the  Connty  Palatine  of  Durham  that  he  might  give  it 

in  charge  to  the  justices  within  that  liberty,  and  those 

• 

J^stioes  respectively  were  to  try  the  issues,  and  the  record 
^M  to  be  sent  back  to  the  superior  Court  together  with 
^erything  that  should  be  done  thereupon  ;    Tidd  Pr. 

(fl)  E.  B.  4'  E.  737. 
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1866.  Formsj  8th  ed.,  235,  236.  In  those  cases  the  jarisdictiGii 
Balm  FORTH  remained  in  the  superior  Court  to  supervise  the  pro- 
PLioas.  ceedings,  and  see  whether  the  issues  were  rightly  dis- 
posed of  (a).]  Under  sect  86  of  stat.  9  &  10  Viet  c  95. 
the  witnesses  are  served  with  summonses  issued  from 
the  office  of  the  clerk  of  the  County  Court  {lAuh  J. 
That  section  is  confined  to  proceedings  under  that  Act. 
When  a  cause  is  tried  under  a  writ  of  trial  the  subpoena 
issues  out  of  this  Court]    The  Court  then  called  npon 

Kennedy f  to  support  the  rule  on  this  point — Stat  19 
&  20  VicL  c.  108.  s,  26.  only  empowers  the  Judge  to 
order  that  the  cause  be  tried,  not  that  it  be  referred  to 
the  County  Court  to  be  dealt  with  according  to  the 
practice  of  that  Court,  either  by  the  Judge  sitting  alone, 
or  with  a  jury  of  five :  the  Judge  is  treated  as  an  oflicer 
of  the  superior  Court,  and  is  to  appoint  a  day  for  the  trial, 
notice  of  which  is  to  be  sent  to  both  parties.  [MeBorJ. 
It  is  convenient  that  he  should  fix  the  day  for  trial,  as 
the  order  is  not  made  till  after  issue  joined.]  One 
hearing  only  is  contemplated,  and  the  registrar,  not  the 
Judge,  is  to  certify  the  result,  without  any  intimation 
that  the  Judge  may  stay  the  proceedings  in  order  to 
allow  a  motion  for  a  new  trial.  The  County  Court 
Judge  is  put  in  the  same  position  as  the  undersheriff 
by  a  writ  of  trial  under  stat.  3  &  4  W.  ^.  c.  42.83.  17, 18. 
The  cause  comes  back  here  for  some  purposes,  and 
it  ought  to  come  back  with  all  the  incidents  to  the 
jurisdiction  of  this  Court  which  are  not  expressly  taken 
away.  [Mellor  J.  There  is  inconsistency  in  sending  the 
cause  to  be  tried  in  the  County  Court  if  it  was  not 
intended  to  say  that  it  was  not  of  sufficient  impor- 

(a)  See  The  Common  Law  Procedure  Act,  1864,  17  &  18  Vict  e.  125.  ^^ 
in9 
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tanoe  to  be  dealt  with  in  the  superior  Court.]     Then        1866. 

the  I^gidatore  would  have  said  that  such  causes  should    balmforth 

not  be  oommenced  in  the  superior  Court.  The  Judge  of      plepqk. 

the  Comity  Court  must  deal  with  the  pleadings  as  a 

Judge  of  this  Court  would  do.     [Mellar  J.    Could  he 

•mend  them  or  add  a  plea?     It  would  be  unfortunate 

if  ke  ooold  not.     Lush  J.     Suppose  besides  the  issues 

joined  there  were  on  the  record  a  demurrer  which  had 

Bot  been  argued^   it  must  be  argued   in  this  Court. 

^dbr  J.    It  would  not  be  expedient  to  send  a  cause 

to  the  County  Court  under  such  circumstances.] 

BucKBURN  J.    The  preliminary  question  here^  which 

^  one  of  considerable  practical  importance^  is  whether, 

'here  a  cause  oommenced  in  a  superior  Court  is  sent 

^'^'^  under  a  Judge's  order,  pursuant  to  stat.  19  &  20 

'^.  c.  108.  s.  26.,  to  be  tried  in  a  County  Court,  the 

^plication  for  a  new  trial  ought  to  be  made  to  the 

•opener  Court  or  to  the   County  Court.     We  have 

®^mc  to  the  conclusion,  though  my  brother  Mellor  not     • 

^^  clearly  as  my  brothers  Sliee,  Lush  and  myself,  that 

^^  jurisdiction  to  grant  a  new  trial  is  in  the  superior 

^iirL 

Sect  26  of  that  Act  says  that  after  issue  joined,— when 

^^  i%  determined  what  the  issue  to  be  tried  is,  a  Judge  may, 

^^  «udi  terms  as  he  shall  think  fit,  order  that  the  cause 

'^  tried  in  the  County  Court.     He  is  to  send  the  cause 

^  trial,  not  to  transfer  the  cause  to  the  County  Court. 

When  a  cause  in  one  of  the  superior  Courts  is  sent  to 

^  tried,  whether  by  a  Judge  at  Nisi  prius  as  an  ordinary 

(^<>inmisgioner  of  assize,  or  by  another  person  named  iu 

the  conunission,  or  in  one  of  the  counties  palatine,  or 

VOL.  VII.  2   F  B.   &  s. 
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1866.  in  any  other  Courts  there  is  a  Buperintending  powi 
Balvfoeth"  i^  ^^^  Court  by  which  it  is  sent  to  set  aside  the  TCTdi 
Pludgb  ^  there  has  been  any  mistake  and  to  grant  a  m 
trials  irrespective  of  whether  the  cause  has  or  h 
not  been  tried  by  one  of  its  own  body.  Is  the 
anything  in  this  section  to  take  away  that  genei 
incident  when  the  cause  is  sent  to  be  tried  in  ti 
County  Court?  No  express  power  to  grant  a  m 
trial  is  given  to  the  County  Court  Judge.  Upon  ti 
order  being  made,  both  it  and  the  issue  are  to  1 
lodged  by  the  plaintiff  with  the  registrar;  the  Jnd| 
of  the  County  Court  is  to  appoint  a  day  for  the  hearin 
of  the  cause;  after  the  hearing  the  r^istrar  is  1 
certify  the  result,  and  judgment  in  accordance  wit 
his  certificate  is  signed  in  the  superior  Court.  It  ~ 
true  that  the  County  Court  must  proceed  at  the  tri 
according  to  its  own  rules:  the  cause  may  be  trL« 
before  the  Judge  alone  without  a  jury,  and  then  ■ 
the  purpose  of  moving  for  a  new  trial  there  may 
a  difficulty  in  ascertaining  what  direction  of  kw 
gave  himself;  but  that  difficulty  does  not  take  hw 

m 

the  jurisdiction  of  the  superior  Court  to  see  whetfc 
there  has  been  a  miscarriage  of  justice.  If  the  Leg 
lature  had  been  so  minded,  they  would  have  said  A 
a  Judge  of  the  superior  Court  might  order  that  fl 
cause  should  be  removed  into  a  County  Court; 
when  a  case  is  removed  from  an  inferior  to  '^ 
superior  Court  The  present  motion  has  theref 
been  rightly  made  in  this  Court. 

Mellor  J.    I  do  not  dissent  firom  the  judgme^ 
my  brothers,  for  I  do  not  feel  sure  that  the  con^i^ 
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tion  to  which  I  am  inclined  is  correct.    The  policy  of       1866. 
tie  L^;ialature  in  sect  26  of  stat.  19  &  20  Vict.  c.  108.    ^^^^^^^^^ 
"WM  that  such  causes  as  a  Judge  of  one  of  the  superior  ^• 

Courts  considered  might  be  dealt  with  more  conve- 
niciitly  in  the  County  Court  should  not  for  the  pur- 
poM  of  trial  be  retained  in  the  superior  Court    One 
difficulty  arising  firom  the  order  being  ^'  that  the  cause 
he  tried*'  in  the  County  Court  is  that  it  will  not  neces- 
wily  be  tried  as  it  would  be  in  the  superior  Court 
iomding  to  the  course  of  common  law,  but  according 
to  the  practice  of  the  County  Court ;  whereas  under 
itit  8  &  4  /PI  4.  c.  42. «.  1 7.  the  sheriff  or  Judge  is  to  sum- 
iDOQ  a  jury  and  proceed  to  try  the  issues.    On  the  other 
luyid,  the  power  of  the  County  Court  Judge  to  grant  a 
net  trial  under  stat.  9  &  10  Viet.  c.  95.  s.  89.  was  con- 
fined to  causes  commenced  in  the  County  Court;  and 
tUn  there  would  be  a  di£Sculty  in  obtaining  a  new 
trial  from  him  where  the  writ  was  retained   in  the 
*Qperior  Court    Another  difficulty  is,  that  by  stat. 
19  &  20   Vict  c.  108.  3.   26.   the  registrar  is   "to 
certify  the  result:*'   my  brothers  read   **the  result" 
as  meaning  the  verdict,  whereas  I  think  it  may  mean 
the  efficient  result  of  the  trial  including  judgment. 
And  there  is  reason  for  judgment  being  signed  in  the 
superior  Court  in  accordance  with  the  certificate,  viz., 
for  the  purpose  of  execution.     The  section  is,  however, 
<>pen  to  the  construction  which  my  learned  brothers 
have  adopted. 

Sail  J.  Stat  9  &  10  Vict.  c.  95.  relates  entirely 
^  Boits  commenced  by  plaint  under  sect  59  in  the 
^ttnty  Courts ;  and  sect  89,  which  enacts  that  every 

2  F  2 
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1866.  order  and  judgment  of  a  Court  holden  under  fhi 
Balmforth  ®^*^  ^  ^^^  ^^^  conclusive  between  the  partie 
Pledqb.  ^^^SJcct  to  the  power  of  the  Judge  of  the  C 
Court  to  order  a  new  trial,  applies  to  such  i 
only.  Stat.  19  &  20  Vict  c.  108.  s.  26.  appl 
actions  of  contract  brought  in  the  superior  < 
and  enacts  that  where  a  cause  involves  an  ai 
not  exceeding  60/.  a  Judge  may  order  that 
tried  in  the  cheap  and  expeditious  mode  provid* 
the  machinery  of  the  County  Court :  the  Judge  oi 
Court  is  to  appoint  a  day  for  the  hearing  of  the  c 
"  and  after  such  hearing  the  registrar  shall  certil 
result  to  the  Master's  office  of  such  superior  Court 
judgment  in  accordance  with  such  certificate  nu 
signed  in  such  superior  Court.''  Now,  if  the  com 
tion  which  Mr.  Kemplay  contends  for  were  right 
last  clause  of  sect.  26  would  be  useless,  becai 
does  not  effect  anything  which  could  not  be  done  \ 
sect  49 :  for,  the  cause  having  become  a  County  < 
cause,  the  judgment  would  under  that  section,  if  1 
amount  exceeding  SOil,  be  removable  by  certiorari 
a  superior  Court  in  order  that  execution  might  b 
thereon.  Sect.  26  makes  it  obligatory  on  the  reg 
to  certify  the  result  to  the  superior  Court,  becaus 
cause  still  remains  in  it,  and  judgment  is  thei 
to  be  signed  in  that  Court.  If  it  had  been  intend 
respects  a  cause  sent  from  a  superior  Court  for  tr 
the  County  Court,  to  import  into  sect.  26  the  prov 
of  sect  89  of  Stat  9  &  10  Vict  c.  95.,  which  a 
only  to  suits  commenced  by  plaint,  instead  of  8 
simply  '^  and  after  such  hearing  the  registrar 
certify  the  result,''  it  would  have  been  added  "  i 
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le  Jadge  should  tliink  fit  to  grant  a  new  trial,  and  1866. 

^Iien  after  the  hearing  of  the  cause  on  such  new  trial/'  balmforth 

'XTUe  r^istrar  in  certifying  the  result  does  only  a  minis-  piJioa. 
'^aal  act ;  the  cause  never  leaves  the  superior  Court 

Lush  J.    The  jurisdiction  of  this  Court  over   the 

cnae  is  not  taken  away  by  reason  of  its  being  sent  for 

tiial  to  the  County  Court  under  stat.  19  &  20  Vict 

e.  10&  s.  26.     If  that  had  been  the  intention  of  the 

Xepdatnre  we  should  have  found  words  expressing 

it,  or  indicating  an  intention   that    the  termination 

of  the  cause  should  be  in  the  County  Court.    But 

vet  26  only  says  that  an  order  may  be  made  that 

flie  cause  be  tried  in  the  County  Court.     The  Judge 

^^  County  Court  is  to  try  the  cause;  as  sooii  as 

^  has  done  that  he  is  functus  officio,  and  the  r^istrar 

^  to  certify  the  result     The  Judge  of  the  County 

Court  18  in  the  same  position  as  the  sheriff  is  placed  in 

^  a  writ  of  trials  and  as  a  Judge  of  one  of  the  superior 

Courts  when  acting  as  a  Commissioner  at  Nisi  prius : 

tl&e  latter  tries  the  cause  as  Commissioner  and  not 

tB    a  Judge  of  the  superior  Courts  and  the  general 

inndiction  over  the  cause  as  to  granting  a  new  trials  &c 

remains  in  the  Court  out  of  which  the  record  came. 

The  rule  was  then  heard  on  the  merits,  and  made 
mbtohtte. 

Rule  absolute, 
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May  7th. 

Salmon 
Fishery  Act, 
1865,28&29 
Vict.  c.  121. 
M.  4.  5. 
Fishery  diS" 
irici. 

Jurisdiction 
of  Secretary 
of  State. 


The  Queen  against  Sir  Gkobqb  Gbby,  Bart. 

Tees  Fishery  District. 


1.  Where,  under  The  Salmon  FUheir  Act,  1865, 28  &  29  Viet.  e.  121., 
the  Secretaiy  of  State  on  application  of  the  Quarter  SesdonB  of  a  county 
mnts  his  certificate  for  the  formation  of  a  fiaheiy  diatiict,  he  haa  a 
discretionary  power  to  fix  its  limits,  and  is  not  bound  to  adopt  thoae 
applied  for. 

2.  SemMe,  per  Blackburn  J.  that  where  such  an  applicatioa  to  the 
Secretary  of  State  is  about  to  be  made  by  the  Quarter  Sessions  it  it 
proper,  though  perhaps  not  compulsoiy,  on  them  to  hear  on  the  aalgect 
any  person  interrated  in  the  application. 


TLfELLlSH  (April  18)  obtained  a  rnle  on  bebalf  ci 
the  Earl  of  Zetland,  Thoma$  Chalhner  and  Jokm 

Thomas  Wharton,  Esqres.,  calling  npon  The  Bight 
Honourable  Sir  George  Greg,  Bart.,  one  of  Her  Majest/a 
Principal  Secretaries  of  State,  to  shew  canse  why  a  writ 
of  certiorari  should  not  issue  to  remove  mto  this  Court 
the  following  certificate  under  his  hand  for  the  forma- 
tion of  the  '*  Tees  Fishery  District"  under  The  Salmon 
Fishery  Act,  1865,28  &  29  Tict.  c.  121.,  for  the  purpose 
of  its  being  quashed. 

"  Salmon  Fishery  Act,  1865. 
"  The  limits  of  the  fishery  district  of  the  river  Tees 
shall  be  as  follows :  So  much  of  the  river  Tees  and  its 
tributaries  as  is  situate  within  the  coimties  of  Durham 
and  the  North  Biding  of  Yorkshire,  and  also  the  estuaiy 
of  the  said  river,  and  so  much  of  the  coast  as  b'es 
the  north  side  of  the  stream  flowing  near  Hardwid 
Hall,  in  the  county  of  Durham,  and  the  south  side 
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the  stream  at  Skinningrove,  in  the  county  of  York,  and        1866. 
all  riyen  flowing  into  the  sea  between  the  said  points    The  Quxmr 
and  being  within  the  said  counties;  as  laid  down  on  the    ^^  g^Grit 
annexed  map  deposited  in  the  office  of  the  clerk  of  the 
peace  for  the  county  of  the  North  Riding  of  Yorkshire. 

'*  I  do  hereby  certify  that  the  fishery  district  above 
described  is  duly  formed  by  me. 

'^Giyen  under  my  hand  this  19th  day  of  January^ 
1866. 
'•  Home  Office.  "  G.  Grey.'' 

The  riyer  Tees  is  a  salmon  river  dividing  the  counties 
of  York  and  Durham  firom  each  other. 

An  aasociation  for  the  preservation  of  the  salmon 

'i^hciy  in  the  river  had  been  formed  by  the  landowners 

leaiding  on  either  side  thereof,  and  at  a  meeting  held  on 

^^  28ih  Augugi,  1866,  it  was  resolved  that  in  pursuance 

of  nhe  Sahnooi  Fishery  Act,  1865,  the  river  Tees  should 

i^^  Armed  into  a  fishery  district  including  such  portion 

of     the  estuary  thereof  as  extended  to  a  place  called 

^X^^mdngrooe  on  the  Yorkshire  coast  which  is  distant 

^l>oat  thirteen  or  fourteen  miles  from  the  mouth  of  the 

er.  Upon  the  application  of  this  association  to  the 

k  of  the  peace  of  the  North  Biding  of  Yorkshire  due 

*^ioe  was  given  by  the  latter,  as  required  by  sect.  4  of 

Act,  that  such  a  proposition  would  be  brought  before 

^  next  Quarter  Sessions  of  the  North  Biding. 

At  the  Quarter  Sessions  held  in  October ,  1866,  the 

ition  was  objected  to  by  the  Earl  of  Zetland^ 

ChaUoner  and  John  Thomas  Wharton^  on  the 

that  the  portion  of  the  Yorkshire  coast  between 

mouth  of  the  river  Tees  and  Shinningrove  was  no 

part  of  the  estuary  of  the  Tees^  and  that  they,  who  were 
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1866.  landowners  along  that  coast,  objected  to  tlie 

The  QuiKH  fishery  district  extending  so  far  and  including  w^         jt 

g.  Q^Q  wonld  do  nnder  the  Act  all  streams  mnning  thro 


their  estates  into  the  sea  along  that  coast.  In  oo] 
quence  of  these  objections  the  fishery  association  a1 
doned  their  original  proposition,  and  it  was  therect  jg^^n 
resolved,  ''That  pursuant  to  ^ect.  4of  The  Salmon  Fislm^siy 
Act,  1865,  application  by  writing  under  the  hand  oF  -^he 
chairman  be  made  to  the  Home  Secretary  to  form  l:K3to 
a  fishery  district  so  much  of  the  river  Tees  as  is  sitvajcite 
below  the  Hiffh  Force  together  with  its  tributcuEnes 
within  the  county  of  Durham  and  the  North  BicJ-Ting 
of  Yorkshire,  including  such  portion  of  the  estuari^  of 
the  river  Tees  as  is  situate  between  Tod  Point,  ia  ^c 
parish  of  Kirhkatham,  in  this  Biding,  and  the  south, 
of  the  village  of  Seaton  Carew,  in  the  county  of 
hamJ*  A  copy  of  this  resolution,  signed  by  the  cli-==*^- 
man,  was  forwarded  to  the  Home  Secretary. 

The  justices  of  the  county  of  Durham  at  their 
Sessions  resolved  upon  making  and  did  make  an  a] 
cation  in  exactly  the  same  terms. 

Early  in  December  an  advertisement  appeared  in         ^^ 
local  newspapers,  and  in  the  Times^  stating  that  it         ^^ 
the  intention  of  the  Home  Secretary  to  grant  a  cer       ^■ 
cate  forming  into  a  fishery  district  the  river   Tees         ^ 
therein  defined:  the  definition  being,  as  regarded        ^"® 
Durham  coast  on  the  north  side  of  the  river,  differ"*'^^* 
from  the  original  proposition  of  the  landowners'  asso^csia- 
tion  to  the  Durham  justices  and  from  the  application^  ui 
writing  from  those  justices  in  Quarter  Sessions  to     ^^® 
Home  Secretary,  and  as  regarded  the  Yorkshire  c^:^*** 
including  so  much  of  the  coast  as  extends  trora      ^® 
paouth  of  the  Tees  to  Skinningrove. 
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On  the  I3tfa  December  the  deputy  clerk  of  the  peace        1866. 
the  North  Biding  of  Yorkshire  addressed  a  letter  to    The  Qu»h 
5  Home  Secretary,  pointing  out  that  the  published    giyo^GBBT 
tice  of  his  intention  to  grant  a  certificate  for  the 
mation  of  the  Tees  Fishery  District  was  not  in  accord- 
"x,  as  to  the  extent  of  the  proposed  district,  with  the 
plication  of  the  justices  of  the  North  Biding  for- 
rded  to  him,  and  that  the  limits  of  the  proposed 
trict  included  a  much  more  extensive  limit  than 
reared  to  the  justices  in  Quarter  Sessions  proper  or 


A.  reply,  dated  the  23rd  December,  was  addressed  by 
r.  Waddingtonf  under  secretary,  to  the  chairman  of 
5  North  Biding  Sessions,  in  which  it  was  stated  that 
3  inspectors  of  salmon  fisheries  recommended  limits 
iering  somewhat  from  those  suggested  by  the  Court 

Quarter  Sessions  for  the  following  reasons : — **  It  is 
nrable  that  the  whole  of  the  coast  should  ultimately 

included  within  some  Fishery  District,  and  the 
cuts  proposed  for  the  Tees  were  fixed  to  include  so 
Dch  of  the  coast  as  lies  midway  between  the  Tees  and 
c  salmon  rivers  Wear  and  Esk  to  the  north  and 
n&L  The  fish  traverse  the  whole  of  the  coast,  and  if 
ij  portion  of  it  be  left  out  some  persons  taking  salmon 
aj  escape  the  liability  of  paying  licence  duty  for  the 
^otection  of  the  rivers.  This  arrangement  can  in  no 
ay  inconvenience  the  proprietors,  or  prejudice  their 
iterests,  but  is  calculated  to  protect  their  rights,  inas- 
iodi  as  any  person  who  may  take  salmon  within  the 
itended  limits  must  contribute  to  the  funds  for  the 
lotection  of  the  fish.  If  salmon  increase,  they  may  be 
iken  in  many  places  where  none  are  taken  now,  but  if 
0  fiih  are  taken  the  extended  limits  cannot  be  an 
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1866.        incumbrance  to  the  conservators^  as  in  that  e¥ent  it  will  W:^ 

The  Quxsir    ^^^  ^®  necessary  to  take  the  trouble  of  supeniaicMi."  ^^J^ 

SirG^GaxT.   ^^  ^^  added  that  no  farther  step  woold  be  taken  w\* 

until  the  Home  Secretary  was  made  acquainted  with  the  ^^ 

opinion  which  the  justices  might  form  upon  the  aubjecty  ^ 

after  considering  the  reasons  given  by  the  inspectors  in 
favour  of  the  proposed  limits. 

On  the  12th  December  the  Earl  of  Zetland,  Thomas 
ChaUoner  and  John  Thomas  Wharton  forwarded  to  the 
Home  Secretary  a  document  in  which,  aa  landowners 
in  the  North  Riding  of  the  county  of  York  whose  estates 
would  be  materially  prejudiced  or  interfered  with  by  the 

^^*<S6 

formation  of  a  fishery  district  within  the  limits  described,  ^^^^ 

they  objected  to  the  granting  of  the  certificate,  so  fiur  as  ' 


the  proposed  limits  included  the  coast  between  the  actual 
mouth  of  the  river  Tees  and  the  south  side  of  the  stream 
at  Skinningrove,  and  the  streams  flowing  into  the  sea  on 
that  coast ;  and  requested  to  be  heard  before  the  Home 
Secretary  against  the  granting  of  the  certificate. 

The  receipt  of  this  document  was  acknowledged  inm^M:  in 
terms  similar  to  those  contained  in  the  letter  of  the^^^Vf^g 
Under  Secretary  to  the  chairman  of  the  Quarter  Ses  o.g>  Ses- 
sions. 

At  the  North  Riding^  Quarter  Sessions  held  on  i3i^MX:Mie 
2nd  January,  1866^  it  was  resolved  *'  That  the  Court^^TKJU^ 
having  considered  Mr.  WaddingUnC^  letter  of  the  28nL»'  JL^rd 
idto.  on  the  subject  of  the  limits  of  the  proposed  21ii>  ■  ar— I'f 
Fishery  District^  is  of  opinion  that  such  limits  shoulf^-KJd 
not  be  extended  beyond  those  described  in  the  applicatioi 
in  writing  forwarded  by  the  chairman  to  the  Home 
Secretary  in  pursuance  of  the  order  of  last  Sessions.'' 

A  copy  of  this  resolution  was  on  the  3rd  Januari^ 
forwarded  to  the  Home  Secretary. 


' 
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No  notioe  had  previously  been  given  by  the  clerk  of       1866. 

tlie  peace  of  either  of  the  two  counties  that  the  subject  The  Quun' 

of  the  limits  of  the  proposed  fishery  district  would  be  sir  gTgrst. 
in  any  way  manner  discuswd  at  the  January  Quarter 


On  the  19th  January  the  Home  Secretary,  without 
mny  further  communication  with  the  justices  or  the 
landowners,  granted  his  certificate  for  the  formation  of 
the  proposed  fishery  district,  which  certificate  wa^  for- 
warded to  the  derk  of  the  peace  of  the  North  Riding 
of  TorUhire  in  a  letter  stating  that,  having  received 
fiom  the  Court  of  Quarter  Sessions  for  the  county  of 
Jharham  a  resolution  that  the  Court  approved  of  the 
boundaries  of  '^  The  Tees  Fishery  District  as  proposed 
hj  the  Inspectors  of  Salmon  Fisheries,''  he  had  issued 
liis  certificate  in  aooxrdance  with  the  notice  which  was 
^wertised,  feeling  confident  that  no  inconvenience  was 
likidy  to  arise  firom  the  limits  of  the  district  being  more 
extensive  than  those  suggested  by  the  Court  of  Quarter 
Sewons  for  the  North  Riding  of  Yorkshire. 

Ho  mxf  was  annexed  to  that  certificate,  nor  had  any 
n^idi  map  been  deposited  in  the  office  of  the  clerk  of 
tihc  peace  of  the  North  Riding  of  Yorkshire. 

It  was  agreed  that  the  case  turned  on  The  Salmon 
B'iahcry  Act,  1865,  28  &  29  Vict  c.  121.,  which  was 
P^ftsnd  to  amend  stat.  24  &  25  Vict.  c.  109.  The  fol- 
lowing  sections  are  material. 

By  sect  8,  ^*  *  Biver'  shall  include  such  portion  of  any 

^k^xeam  or  lake,  with  its  tributaries,  and  such  portion  of 

^^7  estuary,  sea,  or  sea  coast,  as  may  from  time  to  time 

^^  declared,  in  manner  hereinafter  provided,  to  belong 

^  »udi  river  :^'  " '  salmon  river'  shall  mean  any  river  as 
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1866.       above    defined    frequented   by   salmon    or    young  of 

The  Queen     salmon." 

Sip  gTgbbt.       ^®^  4i  "  ^^^  justices  of  a  county  at  any  Court  of 
Quarter  Sessions  held  after  the  passing  of  this  Act  (due 
notice  having  been  previously  given  according  to  the 
practice  of  the  said  Sessions)  may,  by  writing  under  the 
hand  of  their  chairman,  apply  to  one  of  Her  Majesty^s 
Principal  Secretaries  of  State  to  form  into  a  fishery 
district  or  districts  all  or  any  of  the  salmon  rivers  lying 
wholly  or  partly  within  their  county,  and   the  said 
Secretary  of  State  may  form  such  district  or  districts 
accordingly,  and  may  include  in  any  district  so  formed  any 
river  or  rivers,  or  parts  thereof,  although  not  situated 
in  the  county  on  behalf  of  which  the  application  is  made.'' 
Sect.  5.  *^  The  liAits  of  a  river  shall  be  defined  for 
the  pu]rposes  of  this  Act,  and  a  fishery  district  shall  be 
formed,  by  a  certificate  under  the  hand  of  one  of  Her 
Majesty's  Principal  Secretaries  of  State,  describing  the  t — >  ii   ( 
limits  of  the  river  or  district  by  a  reference  to  a  ma] 
or  otherwise,  as  to  the  said  Secretary  may  appear  ex 
pedient,  but  no  such  certificate  shall  be  granted  unli 
one  month's  previous  notice  of  the  intention  of  the  saii 
Secretary  to  grant  the  same,  and  of  the  intended  limi 
of  the  river  or  district,  has  been  given  by  advertisement" 
in  such  newspaper  or  newspapers  published  or  drcu— 
lating  within  the  intended  limits,  and  in  such  dail; 
morning  newspaper  or  newspapers  published  in  London 
as  may  be  directed  by  the  said  Secretary  of  State,  anc 
when  a  certificate  has  been  granted  a  copy  shall 
advertised  in  such  newspaper  or  newspapers.'' 

Tlie  Solicitor  General  (Sir  /?.  P.  Collier)  and  Hannr^^ 
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abewed  cause.— Under  stat.  28  &  29  Vict.  c.  121.  the       1866. 

Secretary  of  State^  upon  an  application  by  the  Quarter    The  Quccir 

SenouB  of  a  county  to  form  a  fishery  district,  has  a  sirG^GaBY 

dxacretioiiary  power  to  fix  the  limits  of  it.     Sect.  4 

does  not  require  the  justices  in  their  application  to 

d^^fine  the  limits  of  the  district^  and  an  application  by 

would  be  sufficient  without  mentioning  any  limits. 

5  directs  that  the  limits  shall  be  defined  by  the 

of  State  by  reference  "to  a  map  or  other- 

f'  and  a  month^s  notice  of  the  intended  limits  is 

be  given,  so  that  the  public  or  any  person  affected  by 

t^cMt  certificate  may  have  an  opportunity  of  making  a  repre- 

itation  to  him  upon  the  subject.  No  notice  is  required 

be  given  by  the  Quarter  Sessioqp  of  their  intention  to      « 

•ipply  to  the  Secretary  of  State;  and  it  would  be  unfair 

^*b^  they  should  form  a  district  conclusively  without 

notioe  to  the  public     Sect.  4  does  not  give  the  Quarter 

Sessions  of  Durham  jurisdiction  to  say  what  shall  be 

^'^e  boundary  of  the  district  in  the  North  Riding  of 

orishire ;  but  on  the  application  of  the  Quarter  Ses- 

of  the  North  Riding  the  Secretary  of  State  has 

to  add  the  part  of  the  river  in  Durham.  [Lush  J. 

*^^ere  seems  to  be  this  limitation  to  the  power  of  the 

^^cretaiy  of  State,  that  if  there  are  two  independent 

^^linon  rivers,  and  the  justices  in  Quarter  Sessions  apply 

^''^^t  one  of  them  between  points  A,  and  B.  may  be 

*<>rined  into  a  district,  he  is  confined  to  that  river.] 

XJuder  sect.  20  the  power  of  altering  districts  tilready 

ionned  is  given  to  the  Secretary  of  State  upon  the 

application  of  the   Board  of  Conservators  of  the  dis- 

"trict,  not  of  the  justices  in  Quarter  Sessions.     [Black- 

^^rn  J^   By  sect.  15  the  members  of  that  Board  are 
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1866.  appointed  anntifilly  at  Quarter  SessionB.]  In  Ex  pari 
The  QnisH  Smithy  hi  the  matter  qf  The  Local  Government  Ac 
Sir  g7grxt.  ^^^^  C^)*  Blachbum  J.  inclined  to  think  that  the  Seen 
tary  of  State  had  power,  under  sect  16  of  ata);.  21  fc  2 
Vict.  c.  98.,  to  alter  the  boundaries  proposed  in  tl 
petition  of  ratepayers  to  form  a  district  under  that  Ao 
[Blachbum  J.  That  statute  is  not  in  pari  materia  irit 
the  present.     [They  also  cited  Butter  ▼•  Chapman  (i).] 

MelHsh  and  A.  W.  Simpeon,  in  support  of  the  mle.- 
The  Secretary  of  State  can  only  include  in  a  distrii 
the  river  in  respect  of  which  application  is  made  to  hin 
otherwise  why  should  an  application  of  the  Qnarti 
Sessions  be  necessary?  The  correct  construction  i 
Stat.  28  &  29  Vict  c.  121.  is  that  the  Quarter  Sesnoi 
are  to  fix  the  limits  of  the  proposed  district,  and  Hi 
Secretary  of  State  is  to  ratify  and  confirm  them ;  for  b 
sect.  4  he  is  to  form  the  district  '*  accordingly/'  that  ii 
in  accordance  with  the  application  of  the  Quarter  Sessioni 
[Lush  J.  It  means  that  he  is  to  form  a  district  accord 
ing  to  their  request.  MeUor  J.  Not  according  to  tii 
limits  prescribed  by  them.  Blackburn  J.  If  the  jurii 
diction  of  the  Secretary  of  State  was  confined  as  : 
contended,  the  month's  notice  which  he  is  required  I 
give  of  his  intention  to  grant  a  certificate  would  fa 
superfluous.]  The  landowners  had  no  notice  that  tl 
subject  of  the  limits  of  the  proposed  district  would  T 
considered  at  the  January  Quarter  Sessions.  [Lush 
You  assume  that  they  would  be  heard  at  the  SessioiLM 
Any  person  interested  in  the  application  about  to 

(fl)  IB,  ^8,  412.  421.  (h)  BM.iW.  1. 
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maJe  by  the  Quarter  Sessions  to  the  Secretary  of  State        1866. 
woTild  have  a  right  to  be  heard  there.     \_Blackbum  J.    The  Quuh 
ithout  saying  that  it  would  be  compulsory  on  the    sirorORir. 

Sessions  to  hear  him^  it  would  be  very  proper 
do  sa]     Sappose  an  application  to  the  Secretary  of 
-fcate  to  form  one  or  more  rivers  into  two  districts, 
mid  the  Secretary  of  State  under  sect.  20  form  them 
to  one  district  ?     Or,  suppose  an  application  to  alter 
district  already  formed  by  excluding  a  river  or  part 
ity  could  the  Secretary  of  State  under  that  section 
large  it,  or  vice  versa?     The  Act  does  not  provide 
m  with  any  machinery  by  which  he  can  inquire  into 
fitness  of  the  limits  of  a  district;  whereas  the 
in  Quarter  Sessions  have  such  machinery  as 
en  as  their  personal  knowledga     The  alteration  of 
district  under  the  same  section  by  including  therein 
excluding  therefrom  any  salmon  river  or  part  of  a 
^i^Imon  river,  raises  a  similar  question. 

Blackburn  J.    I  am  of  opinion  that  this  rule  should 

^>e  discharged.     The  question  turns  on  the  construction 

to  be  put  upon  the  terms  of  stat.  28  &  29  Vict  c.  121. 

I^e  intention  of  the  Legislature  is  not  so  expressed  as 

to  be  self  evident,  but  I  think  it  is  clear  enough. 

Sect.  3,  which  is  an  explanation  of  terms,  declares  that 

the  word  "  '  river*  shall  include  such  portion  of  any 

stream  or  lake,  with  its  tributaries,  and  such  portion  of 

sny  estuary,  sea,  or  sea  coast,  as  may  from  time  to  time 

be  declared,  in  manner  hereinafter  provided,  to  belong 

to  such  river."    Therefore  that  word  is  to  have  its 

binary  popular  sense,  and  may  also,  if  so  determined 

^  the  Secretary  of  State,  include  part  of  a  neighbouring 
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1866.  sea  coast,  which  would  not  be  its  ordinary  popular  sens 
The  QuBXH  ^^  same  section  declares  that  ''' salmon  river'  shs 
Sir  G.^'qbit.  ™^^  ^^7  ^^^^  ^  above  defined  frequented  by  salmo 
or  young  of  salmon/'  By  sect  4  the  justices  of  ax 
county  in  Quarter  Sessions  may  apply  to  the  Secretai 
of  State  to  form  into  a  fishery  district  all  or  any  < 
the  salmon  rivers  lying  wholly  or  partly  within  the 
county ;  but  by  sect.  5  the  mode  by  which  the  distrie 
presumably  defined  before  and  which  would  induo 
only  fresh  water,  is  to  be  formed,  and  the  limits  of 
river  described  so  as  to  bring  it  within  the  extende 
meaning  of  that  word,  is  a  certificate  under  the  han 
of  the  Secretary  of  State.  The  scheme  of  the  Act  i 
to  give  to  the  Quarter  Sessions  the  initiation  c^  tb 
proceedings,  by  entrusting  them  with  the  province  c 
saying  whether  in  their  judgment  it  is  proper  and  fi 
that  a  salmon  river  or  rivers  lying  either  wholly  o 
partly  within  their  county  should  be  formed  into 
fishery  district.  When  they  have  determined  thi 
primary  question  the  jurisdiction  of  the  Secretary  ( 
State  begins ;  the  Legislature  have  entrusted  him  wit 
the  power  to  settle  the  boundaries  of  the  district  fo 
the  purpose  of  carrying  out  the  object  of  the  justice 
That  the  power  to  form  the  district  is  in  the  Secrc 
tary  of  State  is  shewn  by  the  clause  at  the  end  c 
sect.  4,  which  enacts  that  he  '^  may  form  such  distria 
or  districts  accordingly,  and  may  include  in  any  distria 
so  formed  any  river  or  rivers,  or  parts  thereof,  althoug 
not  situated  in  the  county  on  behalf  of  which  the  appi 
cation  is  made.''  The  justices  of  the  North  Riding 
Yorkshire  have  no  jurisdiction  to  say  what  the  limits 
a  district  extending  into  the  county  of  Durham  Bhovzz 
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J  bat  if  on  their  application  it  is  expedient  in  order        1866. 
tt^ciPB  effectually  to  carry  out  the  provisions  of  the  Act     The  Queen 
indnde  rivers  in  the  county  of  Durham,  the  Secre-    sir  g/gret« 
of  State  is  a  fit  person  to  say  what  the  limits  of 
district  in  that  county  shall   be.     By  sect  5  the 
dm^rtrict  is  to  be  formed  by  a  certificate  under  the  hand 
the  Secretary  of  State,  describing  its  limits,  but  no 
c^  certificate   shall  be  granted   unless  one    month's 
»tioe  of  the  intended  limits  has  been  given,  in  order 
it  persons  interested  may  make  objection  to  them, 
may  include  part  of  the  sea  coast  for  the  purpose 
effectuating  the  object  of  the  Act,  but  the  Legis- 
l&tnre,  though  trusting  that  he  will  not   do  anything 
^unreasonable,  still,  in  order  that  he  may  not  unwarily 
make  improper  boundaries,  requires  that  he  shall  give 
notice,  whereas  the  Quarter  Sessions  are  not  bound  to 
any.     Therefore  I  think  it  is  clear  that  the  Secre- 
of  State  had  jurisdiction  to  grant  this  certificate^ 


Mellor  J.     I  think  the  meaning  of  sects.  4  and  5  of 

It.  28  &  29  Vict.  c.  121.  is  that  contended  for  by  the 

S^ilkxtor  General.     If  indeed  the  whole  of  a  salmon 

^▼er  were  within   one  county,   it  might  perhaps   be 

expedient   that   the  Quarter  Sessions  of  that   county 

•hould  have  entire  control  over  the  formation  of  tlie 

fishery  district.     But  that  is  not  the  scheme  of  this 

■tatute.    The  justices  in  Quarter  Sessions  are  to  deter* 

*»ine  as  to  the  expediency  of  making  an  application  to 

"tl*«  Secretary  of  State  to  form  a  fishery  district ;  for 

it   is  expedient  that  the  power  of  defining  the  limits 

or  the  district  should  be  entrusted  to  another  authority, 

"®**Qse  it  may  be  necessary  to  include  in  the  district 

Po^ong  of  another  county ;  and  there  might  be  great 

^^^  VII.  2   O  B.   &   s. 
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1866.  difficulty  in  obtaining  the  joint  action  of  the  Quart 
The  QacBM  Sessions  of  both  counties.  The  Legislature  intend 
Sir  gTgbbt.  to  give  to  the  Secretary  of  State  jurisdiction  to  foi 
the  district ;  but^  while  acting  on  the  expressed  opini 
of  the  Quarter  Sessions  of  a  particular  county^  he 
not  to  prejudice  the  rights  of  other  persons  with< 
giving  them  the  opportunity  of  being  heard,  and 
this  purpose  a  month's  previous  notice  of  Ae  inten< 
limits  of  the  district  proposed  to  be  formed  is  requii 
If  it  was  the  province  of  the  Quarter  Sessions  to  i 
scribe  the  limits  of  the  district,  why  should  not  they 
required  to  give  such  a  notice?  But  there  is  no  pn 
sion  to  that  effect  If  this  jurisdiction  had  been  res 
in  the  Quarter  Sessions,  there  would  probably  h 
been  machinery  such  as  the  Legislature  has  preacri 
for  enabling  the  justices  in  Quarter  Sessions  to  fi 
highway  districts  (a) ;  but  there  is  none  such  in  s 
28  &  29  Vict  c.  121.  On  these  grounds,  with 
minutely  discussing  the  sections  of  the  statute,  I 
of  opinion  that  the  power  to  define  the  limits  of  a  fish 
district  is  within  the  jurisdiction  of  the  Secretary 
State  under  sects.  4  and  5,  and  not  within  that  of 
Quarter  Sessions. 

Lush  J.  concurred. 

Rule  discharg 

(a)  See  stat.  25  &  26  Vict.  c.  ()1.  s,  5. 
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18G6. 


The  QcEBN  against  Lofthouse  and  Wilson.     Friday, 

^  May  4th. 


BjThe  Public  Health  Act,  1848,  11  &  12  Vict,  c,  63.  8,  24.,  if  the    -pMic  Health 
Domber  ofperaonA  nominated  for  the  office  of  member  of  the  Local   Act^  1848, 
Boud  of  Health  exceed  the  number  to  be  elected,  the  chairman  shall    11  ^  12  Vict. 
euMToting  papers,  in  the  form  contained  in  Schedule  (A.),  to  be  pre-   c.  63.  ^.24.28. 
pmd  and  filled  up,  and  shall  insert  therein  the  names  of  all  the  persons   Member  of 
Bonuiuted  in  the  order  in  which  the  nomination  papers  were  received ;   Board  of 
•nd  shall,  three  days  before  the  day  of  election,  cause  one  of  such  voting   Health. 
J*pen  to  be  deliTcred  by  the  persons  ap^inted  for  that  purpose  to  the   Ejection. 
addrea  in  the  parte  for  which  the  election  is  to  be  held  of  each  owner    Voting  paper, 
^  proxy,  and  at  the  residence  of  each  ratepayer  entitled  to  vote  therein.   Duty  of  chair' 
The  form  in  Schedule  (A.)  has  columns  headed  "  No.  of  voting  paper."   man. 
*'Kame  and  address  of  voter."    "Number  of  votes.    As  owner.    As    Quo  warranto, 
ntepayer."    Bv  sect«  25  each  voter  shall  write  his  initials  in  the  voting  DiBquaUfica' 
P^>er  deliveired  to  him  against  the  name  of  every  person  for  whom   Hon  of 
he  intends  to  vote,  and  shaU  sign  the  voting  paper.    By  sect.  28,  if  relator, 
the  ehainnan  shall  neglect  or  refuse  to  comply  with  any  of  the  pro- 
l^nons  of  the  Act  he  shall  be  liable  to  a  penalty  not  exceeding  50/. 
^  a  motion  for  a  quo  warranto  information  against  persons  elected 
*^  tn  election  of  members  of  a  local  Board  it  appeared  that  the  voting 
papers  delivered  to  the  electors  were  not  filled  up  with  the  number  of 
^M  to  which  each  was  entitled,  whether  as  owner  or  ratepayer,  and 
^  number  of  votes  was  not  inserted  in  the  voting  papers  eitner  before 
^  after  the  election.    It  -also  appeared  that  the  chairman  omitted  to 
fiH  in  the  number  of  votes  on  the  advice  of  his  legal  adviser;   that 
"'w  Ae  election  he  examined  the  voting  papers  with  the  rate  book 
and  ovners'  claims,  and  determined  the  number  of  votes  each  voter  was 
^titled  to,  and  certified  the  number  of  valid  votes  given   for  each 
^*^<iidate,  and  the  names  of  the  persons  elected ;  that  3ie  relator,  who 
^as  a  candidate,  had  been  a  member  of  the  Board  from  its  formation, 
^d  Was  elected  in  a  similar  manner  to  that  pursued  at  the  election  in 
^^^stion,  and  that  he  voted  at  that  election,  and  did  not  raise  the 
SP^tion  of  the  validity  of  the  voting  papers  until  after  he  was  defeated. 

^*   That  the  relator  was  disqualified  from  being  relator. 
.  ^'  I'er  Blackburn  and  MeUor  JJ.,  Shee  J.  dissentiente,  that  the  omis- 
^^  to  fill  up  the  voting  papers  with  the  number  of  votes  did  not  render 

\  '*'oting  papers  null  so  as  to  avoid  the  election. 

•'-   i*er  Blackburn  and  Mellor  JJ.,  that  the  chairman  was  liable  to  a 
P^'^lty  Qoder  sect  28  for  the  omission. 

Jf^CR  BE S  (April  18th)  obtained  a  rule  at  the  instance 

of  Edward  Maw  as  relator,  calling  upon  the  defend- 

^^"t^  to  shew  cause  why  an  information  or  informations 

^  ^Vie  nature  of  a  quo  warranto  should  not  be  exhibited 

^nst  them  to  shew  bv  what  authoritv  thev  claimed  to 

O    f:    *> 


448  EASTER  TERM. 

1866.       exercise  the  office  of  members  of  the  Local  Board  of 

The  QusEx     Health  of  the  non-corporate  district  of  Cottingham  in 

LoFTHousE.    *^®  ^^^  Riding  of  the  county  of  York,  on  the  ground 

that  the  voting  papers  were  not  filled  up  with  the  num- 

4^  ber  of  votes  the  voters  were  entitled  to  as  required  by 

sect.  24  of  The  Public  Health  Act,  1848,  11  &  12  Vict. 

c.  63. 

The  affidavit  of  Edward  Maw  stated  that  on  the  9tb 
November,  1865,  an  election  of  three  members  of  the 
Cottingham  Local  Board  to  supply  the  places  of  three 
members  then  going  out  according  to  the  provisions  of 
Stat.  11  &  12  Vict.  c.  63.  took  place,  and  that  Edward 
Whittg,  being  the  chairman  of  the  Board,  acted  as  the 
returning  officer ;  that  eleven  candidates,  the  deponent 
being  one  of  them,  were  nominated ;  that  the  chairman 
certified  that  the  two  defendants  and  another  candidate, 
R.  G>,  were  duly  elected ;  that  he  afterwards  caused  to 
be  prepared  a  list  containing  the  names  of  the  candi- 
dates with  the  number  of  votes  given  for  each  and  the^^  m-^t^~i 
names  of  the  persons  elected,  in  which  list  it  ap 
that  the  deponent  was  fourth  on  the  poll ;  that  at  th 
election    the    chairman    caused   voting    papers  to 
delivered  to  the  voters,  but  they  were  not  filled  u 
with   the  number   of  votes  to  which  each  voter  w; 
entitled  whether  as  owner  or  ratepayer,  and  the  num — 
ber  of  votes  was  not  inserted  in  the  voting  papers  eithei^K. 
before  or  after  the  election. 

The  affidavits  of  Edward  Whitty  and  Richard  BeU,  '\rm=m:  -5=  in 
opposition  to  the  rule,  stated  that  the  Local  Board  wTifrr  <*=^  ^^as 
established  in  1863 ;  that  Edward  Whitty  was  appointedE^ — ^'  --^ 
the  first  cliairraan  and  had  ever  since  fulfilled  Xhm^Mr^K^  ^^^^ 
duties  of  the  office;  that  in  anticipation  of  the  electioiK'^^-J^  -Jion 
he  retained  Richard  Bell,  attorney  and   solicitor  fl»  -^  '  —  -^^nd 
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Jb,w  clerk  to  the  Board,  to  act  as  his  solicitor  on  the        1866. 

^XJcasioii ;  and  that  in  order  to  insure  publicity  an  alpha-   TheQuEsii 

betical  list  of  persons  entitled  to  vote  was  prepared  and    Lo^Ho^gg. 

published;    and  that  on  receiving  the  nominations  of 

candidates  he  instructed  Richard  Bell  to  prepare  the 

of  voting  papers,  and  asked  him  whether  it  would 

necessary,  before  issuing  the  voting  papers,  to  fill  in 

number  of  votes  each  voter  was  entitled  to,  and 

■^Ochard  Bell  told  him  that  in  his  opinion  it  was  the 

of  the  voter  to  fill  in  the  number  he  claimed,  and 

the  returning  officer  after  the  election,  by  com- 

with  the  rate  book,  was  to  ascertain  what  was 

correct  number  the  voter  was  entitled  to :  that  on 

x  10th  November  and  three  following  days,  as  required 

the  27th  section,  the  chairman  examined  the  voting 

srs  with  the  rate  book  and  owners'  claims,   and 

d^-fcermined  the  number  of  votes  each  voter  was  en- 

^fci^Ued  to  as  owner  or  occupier,  which  was  then  inserted 

ua.     the  polling  book  in  favour  of  the  candidates  for 

"^v'liom  the  voter  voted :  that  he  certified  a  list  con- 

the  names  of  the   candidates,  together  with 

number  of  valid   votes  given  for  each,   and  the 

^^ames  of  the  three  candidates  who  were  elected  mem- 

of  the  Board ;  and  a  copy  of  such  certificate,  with 

list  of  the  voters  and  the  number  of  votes  allowed 

^y  the  chairman  to  each,  and  for  whom  they  voted,  was 

^*i«tributed  in  the  parish  so  soon  as  the  same  could  be 

P'iited  after  the  election :   that  neither  at  the  first 

Section  of  the  Board  in  1863,  on  which  occasion  the. 

''^*'^tor  was  the  returning  officer,   nor  at  the  subse- 

^^^^^it  election  in  1864,  were  the  voting  papers  filled  up 

^^ire  the  delivery  of  the  papers  with  the  number  of 

^^^  the  voter  was  entitled  to :  that  Edward  Maw  held 
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1866.  oflSce  as  a  member  of  tbe  Board  from  its  formation  to 
The  QuEKN  November^  1865,  and  was  elected  in  a  similar  manner 
LoiTHOOTi  ^  *^^*  pursued  at  the  election  in  question:  that  he 
sought  re-el^on,  and  took  an  active  part  in  canyassing 
voters,  and  himself  voted  with  a  voting  paper  which  had 
not  been  filled  in  with  the  number  of  votes  prior  to 
delivery,  and  did  not  give  notice  or  raise  the  question 
of  the  validity  of  the  voting  papers  until  after  he  was 
defeated. 

The  Public  Health  Act,  184S,  11  &  12  Fict.  c.  63. 
s.  24,  enacts  that  any  person  entitled  to  vote  may 
nominate  for  the  office  of  member  of  the  Local  Board 
of  Health  persons  qualified,  not  exceeding  the  number 
of  persons  to  be  elected ;  "  and  if  the  number  of  persons 
nominated  shall  be  the  same  or  less  than  the  number 
of  persons  to  be  elected,  such  persons  (if  duly  qualified) 
Ehall  be  deemed  to  be  elected,  and  shall  be  certified 
accordingly  by  the  said  chairman  under  his  hand ;  but 
if  the  number  so  nominated  exceed  the  number  to  be 
elected,  the  said  chairman  shall  cause  voting  papers,  in    ^ 
the  form  contained  in  Schedule  (A.)  to  this  Act  annexed,  ^ 
to  be  prepared  and  filled  up,  and  shall  insert  therein  jm 
the  names  of  all  the  persons  nominated,  in  the  order  in  ^m 
which  the  nomination  papers  were  received,  but  it  shall 
not  be  necessary  to  insert  more  than  once  the  name 
any  person  nominated;  and  the  said  chairman  shall, ^^. 
three  days  before  the  day  of  election,  cause  one  of  such^d 
voting  papers  to  be  delivered  by  the  persons  appointedJE: 
for  that  purpose  to  the  address  in  the  parts  for  which^d 
the  election  is  to  be  held  of  each  owner  and  proxy,  andEs 
at  the  residence  of  each  ratepayer  entitled  to  yoU^^ 
therein.^'    The   form   in    Schedule  (A.)   has  columns^.^: 
headed  "No.  of  voting  paper."    "Name  and  addres^^ 
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offoter."    "Number  of  votes.    As  owner.     As  rate- 


1866. 

The  QuEiK 


Sect  26  ^lactB  "  that  each  voter  shall  write  his  initials    ,      ^' 
^  the  voting  paper  delivered  to  him  against  the  name 
or  names  of  the  person  or  persons  (not  exceeding  the 
Camber  of  persons  to  be  elected)  for  whom  he  intends 
to  Tote,  and  shall  sign  such  voting  paper  -/'  &c. 

Sect  28  enacts  "  that  if  the  said  chairman  or  other 
charged  with  takings  collectings  or  returning  the 
at  any  such  election  as  aforesaid  shall  neglect  or 
to  comply  with  any  of  the  provisions  of  this  Act 
tKat  behalf^  he  shall  be  liable  for  every  such  offence 
&  penalty  not  exceeding  50V^ 


•  P.  E.  TTiampsan  shewed  cause  for  the  defendant 
. — First  The  filling  up  the  number  of  votes  to 
the  voter  is  entitled  is  not  a  condition  precedent 
e  validity  of  the  voting  paper ;  and  therefore  the  send- 
out  the  papers  with  a  blank  for  that  number  does 
vitiate  the  election.     Sect  24  of  stat  11  &  12  Vtct. 
•  is  directory  only.    The  number  of  votes  inserted 
^Uie  voting  paper  is  not  conclusive,  for,  by  sect  27,  the 
Wurman  is  required,  immediately  after  the  election,  to 
the  validity  of  the  votes,  and  to  cast  up  such 
the  votes  which  he  finds  to  be  valid.     In  Be^,  v. 
(a),  cited  in  GlenU  Law  of  Public  Health,  3rd  ed., 
CO,  which  was  a  quo  warranto  tried  at  the  Cambridge- 
Lent  Assizes,  1852,  Lord  Campbell  held  that  the 
^"c^^  of  the  chairman  under  that  section  was  not  merely 
'aniniaterial  but  judicial,  and  also  that  his  certificate  of 
"Une  candidates  elected  was  conclusive  as  far  as  the 
^^^^lidity  of  the  votes  was  concerned,  and  no  scrutiny  of 

(a)  16  Just,  of  the  Peace,  214. 
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1866.       the  votes  could  be  held.     [He  also  referred  to  sects.  13, 
The  QuEKN    ^^*  ^^  ^^^  ^^-]     ^^^*  ^^  makes  voting  papers  invalid 
LonHODSK     ^^der  some  circumstances  and  not  otherwise^  for  it 
enacts  that  no  voting  paper  shall  be  received  unless 
it  has  been  delivered  at  the  address  or  residence  of 
the  voter,  nor  unless  it  was  collected  by  the  persons 
appointed  or  employed  for  that  purpose ;  but  then  it^. 
provides  that  if  any  voter  has  not  received  a  vo 
paper  he  shaD,  on  application  to  the  chairman^ 
entitled  to  receive  one,  and  to  fill  it  up  in  his  presence 
and  that  in  case  of  a  voting  paper  not  being  collecte^^^^: 
the  voter  may  deliver  it  to  the  chairman  on  the  da^^^isJE^ 
appointed  for  the  examination  and  casting  up  of  th#jJ^ 
votes. 

Secondly.  The  relator  is  incompetent  to  exhibit  thLLdr^ 
information,   first  because  his  own  election  to  be  s       ^cd 
member  of  the  Board  was  conducted  by  voting 
in  which  was  the  same  omission,  and  secondly  b 
he  voted  at  the  election  which  he  now  questions ;  Be^ 
V.  Trevefien  (a).     [He  was  then  stopped.] 

Philbrick  and  //.  Tindal  Atkinson,  for  the 
WUsony  were  not  heard. 

Forbes,  in  support  of  the  rule. — First.  It  is  essentissl^^ioni 
to  the  validity  of  the  voting  paper  that  it  should  stat#:js^«& 
the  number  of  votes  which  the  voter  is  allowed,  an»  jccsasizf 
according  to  sect.  20,  this  depends  on  the  value  of  hmzf  '^Jtjg 
property.  If  the  voting  paper,  which  is  sent  to  him  thr-^^^^i/^ 
days  before  the  election,  allows  him  fewer  votes  tLf::^ ,^^ 
}ie  is  entitled  to  he  has  the  opportunity  of  getting  it         ^^^ 

(n)  2  B,  ij-  A.  339. 


V. 
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'ight    [Blackburn  J.    There  is  no  provision  for  amend-        1S66. 

ing  the  voting  paper^  but  the  voter  would  probably  write    The  Qukbh 

it  a  claim  to  the  number  of  votes  he  supposed  him- 

If  entitled  to^  and  so  the  returning  officer  would  have 

attention  called  to  the  matter.]     Suppose  voting 

were  not  sent.     [Blackburn  J.     Without  voting 

the  voters  cannot  vote.  Mellor  J.  Does  a  mistake 

the  number  of  votes  stated  in  the  voting  paper  vitiate 

?  There  is  no  provision  for  giving  a  fresh  voting  paper.] 

sect.  27  after  the  election  the  chairman  is  to  cast  up 

ch  of  the  Yotes  as  he  shall  find  to  be  valid,  and, 

^kic^cofding  to  Reg.  v.  Cross  {a),  his  decision   is  final; 

tin  these  voting  papers  there  were  no  votes  to  be 

up.     [BlacTcbum  J.     It  is  not  a  stronger  thing  for 

€  chairman  in  casting  up  the  votes  to  insert  a  right 

:i3mber  where  it  is  left  blank  in  the  voting  paper  than 

correct  a  number  where  it  is  wrong.]    By  sect.  27  the 

^votiog  papers  are  to  be  delivered  by  the  chairman  to  the 

^^'«<>cal  Board,  and  kept  at  their  office  open  to  public 

**^«pection  for  six  months  after  the  election. 

Secondly.    The  fact  that  the  relator  took  part  in 

*OTnaer  elections  when  voting  papers  similar  to  the 

Pi"eaent  were    used    does    not  disqualify  him  if   the 

^^jection  was   not  then  raised;   Rex  v.   Benney  (A), 

-^^^x  V.  Parkyn  (c) ;  nor  that  he  voted  at  this  election 

^^  which  he  now  complains.     In  Comer's  Crown  Prac- 

*•«€,  p.  185,  it  is  said   that  if  corporators  "have  no 

^^eans  of  knowing  of  an  objection  to  an  election  at 

tlie  time  it  took  place,  their  having   taken   part  in 

^vch  election  will  not  disqualify  them  from  becoming 

^[■elators.''      \T.  P.  E.  Thompson. — The  onus  lies  on 

(«)  16  Ju*t,  of  Peace  214.  (h)  1  B.  4-  Ad.  684. 

(r)  1  B.  #  Ad.  690. 
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1866.       the  relator  of  shewing  that  he  was  not  aware  of  th^^  ^e 

The  Queen     objection;  Bex  v.  Sfytlie  (a).] 

▼. 
LonuousE. 

Blackburn   J.    This  is  an  application  for  a  mWjfJIe 
for  an  information  in  the  nature  of  a  quo  warranttt^2i^^to 
to  question  the  validity  of  the  election  of  the  defen^^c^Q. 
dants  to  the  office  of  members  of  a  Local  Board  d^      of 
Health.    The  objection  is  founded  on  the  24th  aectio'^z^^QQ 
of  The  PubUc  Health  Act,  1848,  11  &  12  Vict.  c. 
which  requires  that  when  the  number  of  persons  noi 
nated  exceeds  the  number  to  be  elected  the  chainni^ 
shall  cause  voting  papers  in  the  form  contained  in  Sch»^«:fjie- 
dule  (A.)  annexed  to  the  Act  to  be  prepared  and  SlUJ'Mlloi, 
up,  and  shall  insert  therein  the  names  of  all  the  perso^z^Noons 
nominated,  and  then  deliver  them  to  the  ratepay^-^pnren 
entitled  to  vote,  who,  by  means  of  the  voting  papers,  ^        are 
to  vote.  In  the  form  in  Schedule  (A.)  are  several  blan~..^:^Eii]Uy 
in  one  of  which  the  number  of  votes  is  to  be  stated.  HZ*    The 
chairman,  by  referring  to  the  rate-book,  has  the  meaniK  Mzmis  of 
ascertaining  the  number  of  votes  to  which  each  voc^^voter 
is  entitled ;  and  it  is  intended  that  before  the  papers        ^  are 
delivered  he  shall  insert  that  number,  so  that  the  voz^^^oter 
may  have  notice  of  it.    In  the  present  case  the  chaimKZK'^inan 
neglected  to  do  so,  and  I  have  no  doubt  that  by  i^^nM^    that 
neglect  he  made  himself  liable  under  the  28th  sectS'^^tion 
to  a  penalty  not  exceeding  50/.     If  the  omission  ^         ^Ba 
bona  fide  and  under  legal  advice  the  full  penalty  wod:^Muid 
not  be  levied :  if  wilful,  and  with  intent  to  mislead  tie 

voter,  the  whole  amount  of  the  penalty  would  iprohf^^^blf 
be  enforced.     But  the  question  on  this  rule  is  whet^:      ^her 
that  neglect  renders  the  voting  papers  null,  so  aa^^  to 
avoid  the  election ;  in  other  words,  whether  the  direc^Kion 

(^  6  B.  j-  C.  240. 


XXIX.   VICTORIA.  455 

to  £11  np  the  votiog  paper  is  a  condition  precedent,  or        1866. 
"^j  a  direction  to  the  returning  officer.    I  think  that     xhe  Qumn^ 
^object  of  the  requirement  in  the  24th  section  is  to    ^      ^' 

,  LOFTHOUSK, 

8>^  the  Foter  information,  so  that  if  too  few  votes  have 
^CQi  entered  in  his  voting  paper  he  may  at  the  time  of 
^  election  have  the  matter  investigated  and  set  right. 
^^  voting  paper  gives  no  information  to  opponents 
M  to  whether  the  number  of  votes  proposed  to  be 
'liowed  is  too  large ;  and  if  it  be  too  large  the  voter 
roaid  not  object  After  the  election  the  chairman  is  to 
judicial  functions :  by  the  27th  section  he  is  to 
the  validity  of  the  voties  from  examination  of 
lie  rate-books  and  other  books  and  documents,  and 
ftst  up  such  as  he  finds  to  be  valid  and  to  have  been 
tily  given,  and  ascertain  the  number  given  for  each 
mdidatBi  The  number  of  votes  inserted  in  the  voting 
ftper  IB  not  conclusiva  If  the  voting  paper  had  been 
'^coeharged,  and  the  attention  of  the  chairman  was 
died  to  it^  or  he  discovered  it,  it  would  be  his  duty  to 
■fallow  the  number  overcharged :  so,  if  the  number 
Qctered  was  too  small,  it  would  be  equally  his  duty 
^  allow  the  proper  number.  And  I  cannot  see,  nor  was 
Vjt.  Forbes  able  to  shew,  any  reason  why  he  should  not  do 
i^m  same  if  a  blank  was  left.  It  is  a  question  of  common 
One.  Where  the  matter  is  from  its  nature  essential  to  the 
Section  it  is  a  condition  precedent,  as  if  the  chairman 
udi  not  insert  in  the  voting  papers  the  true  number  of 
^€  candidates^  without  which  it  could  not  be  a  proper 
^^I^on.  But  the  not  filling  up  the  number  of  votes 
SAQHot  affect  the  election  if  the  right  number  is  allowed 
'^er  sect  27 :  it  only  produces  some  inconvenience.  It 
^  ^d  that  if  this  blank  is  left  there  are  no  means  of 
lowing  the  number  of  votes  which  the  chairman  allowed 
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1866.  ^  ^^^  voter.  But  the  voting  paper,  if  filled  up. 
The  Queen"  shew  that,  for  if  the  number  stated  in  the  votin 
LoFTHousB  P^^®^  ^  ^  erroneous  it  is  the  duty  of  the  ch 
correct  it.  Sect.  27  prescribes  that  after  the  el 
chairman  shall  make  a  list  containing  the  nan 
candidates,  with  the  number  of  votes  given  for 
the  present  case  the  chairman  made  and  publif 
of  the  voters,  shewing  the  number  of  votes  whi 
allowed  to  each  and  for  whom  they  voted ;  w 
recent  case  in  this  Court,  we  said  would  be  a 
proper  course,  though  the  statute  does  not  rec 
to  do  so. 

If  this  was  the  only  point  to  be  considere 
brother  Shee  has  a  doubt  upon  it,  we  mighi 
proper  to  be  put  upon  the  record ;  but  there  ii 
viz.,  that  in  the  exercise  of  our  discretion  we 
to  allow  the  election  to  be  disturbed  on  the  a 
of  this  relator.  From  very  early  times  the  a 
quo  warranto  information  has  been  in  the  dis 
the  Court ;  and  one  of  the  great  elements  of  c 
tion  in  granting  such  an  information  is  that 
cant,  by  whom  substantially  the  proceeding 
carried  on,  though  in  the  name  of  the  Mas' 
Crown  Office,  should  be  a  fit  person  to  use 
rogative  writ  for  the  purpose  of  disturbing  ai 
The  facts  are:  that  at  the  first  election,  when  t 
himself  was  returning  officer,  voting  papers  w 
in  the  same  form  as  these.  The  second  el 
which  he  was  elected,  was  conducted  in  the  i 
and  he  must  have  "known  the  form  of  the  voi 
used.  At  the  third  election,  which  is  that  i 
consideration,  he  received  a  voting  paper  a] 
same  form  and  voted  on  it,  and  he  must  have  k 
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ik  other  voting  papers  were  in  a  similar  form.     He        1866. 

took' bis  chance  of  being  returned,  either  keeping  this    The  Qulin 

objection  in  reserve^  or,  not  having  thought  of  it  then,    loptuousk. 

it  has  been  since  suggested  to  him  by  his  legal  adviser. 

Ibis  IB  similar  in  principle  to  numerous  cases  of  arbi- 

tntion,  in  which  there  having  been  something  wrong 

one  party  aware  of  it  has  gone  on  taking  the  chance 

of  the  award  being  in  his  favour,  and  when  it  turns 

oat  against  him  tries  to  upset  it,  which  he  cannot 

be  heard  to  do.    On  this  groiand,  which  cannot  be  put 

ttpoQ  the  record,  the  rule  must  be  discharged,  and  with 

costs. 

HiLLOR  J.  I  agree  with  my  brother  BlaMum  on 
both  points. 

He  relator  comes  within  the  rule  in  Comer's  Crown 

^Qdice,  p.  184,  that  he  **  must  not  be  disqualified  by 

ha.mg  acquiesced  or  concurred  in  the  act  of  which  he 

^^c^tnes  to  complain,  or  in  similar  acts  at  former  elections  -/' 

•^^  therefore  this  rule  should  be  discharged  upon  that 

S^Xjund,  with  costs. 

On  the  other  point,  the  vice  of  Mr.  Forbes^s  argument 

^^Hsists  in  this,  that  it  does  not  distinguish  between 

^^f»e  functions  of  the  returning  ofiBcer  under  stat.  11  & 

-^  2  VicL  e.  63.  which  are  judicial  and  those  which  are 

^^inisteriaL  Bysect.  23,  before  the  election,  the  chairman  is 

^^  prepare,  sign  and  publish  the  number  and  qualifications 

^f  the  persons  to  be  elected,  the  persons  by  whom,  and 

^^  places  where  the  nomination  papers  are  to  be  received, 

^^  the  last  day  on  which  they  are  to  be  sent,  the  mode 

^f  doting,  the  days  on  which  the  voting  papers  will  be 

^^Uvered  and  collected,  and  the  time  and  place  for  the 

^iamination  and  casting  up  of  the  votes ;  and  by  sect.  24 
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1866.       if  the  number  of  persons  nominated  exceeds  the  nnmb 

• 

The  Queer    ^  elected,  the  chairman  is  directed  to  cause  voting  pi 

in  the  form  contained  in  Schedule  (A.)^  to  be  prej 

and  filled  up.    And  in  that  form  is  a  column  he 

"  Number  of  votes."    In  the  present  case  the  retui 

officer,  having  in  other  respects  duly  filled  up  the  vi 

paper,   has  left  that  column  blank.     Under  the 

section  he  is  liable  to  a  penalty  not  exceeding 

for  neglecting  to  comply  with  any  of  the  provi 

of  the  Act.    But  that  section  shews  that  some  of  1 

provisions,  though  a  wilful  neglect  to  comply  with 

is  penal  upon  the  chairman,  were  not  intended  toinfli 

the  validity  of  the  election.     By  sect  25  the  voter 

write  his  initials  on  the  voting  paper  against  the  : 

of  every  person  for  whom  he  votes ;  which  shews  t 

is  necessary  that  the  names  of  the  persons  nomi 

should  be  inserted  in  the  voting  papers,  otherwii 

voter  could  not  exercise  his  right.    Then  there  is  i 

vision  in  sect.  26  that  no  voting  paper  shall  be  rec 

unless  certain  conditions  have  been  complied  wii 

delivery  of  it  at  the  address  or  residence  of  the  i 

but  if  a  person  qualified  to  vote  has  not  received  a  ^ 

paper,  he  is,  on  application  entitled  to  receive  one 

may  fill  it  up  in  the  presence  of  the  chairman.     Bj 

27  after  the  election  the  returning  officer  is  to  aso 

the  validity  of  the  votes  by  examination  of  the  rate 

'*  and  such  other  books  and  documents  as  he  may 

necessary,  and  by  examining  such  persons  as  he  mi 

fit  •"  here  his  function  is  judicial :  "  and  he  shal 

up  such  of  the  votes  as  he  shall  find  to  be  valid.*' 

Forbes  must  read  thi^  enactment  as  if  the  words 

"  and  shall  cast  up  such  of  the  votes  as  are  nam 

such  voting  papers ;"  for  according  to  his  argumer 
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molt  is  made  to  depend  upon  the  mere  casting  up  of  1866. 
the  votes.  Then  the  direction  to  ascertain  the  validity  xhe  Quben 
of  the  TOtes  in  the  voting  paper  would  only  give  the  lofthousr. 
retnroing  officer  a  negative  power  to  strike  off  votes  if 
more  were  named  in  the  voting  paper  than  the  voter 
m entitled  to;  but  no  power  to  surcharge  the  paper 
\ff  adding  votes  if  less  than  the  proper  number  were 
itited.  Therefore  many  matters  required  to  be  done 
ne  such  as  do  not^  and  if  the  chairman  does  his  duty 
under  the  27th  section  ought  not  to  affect  the  validity 
of  the  election.  No  doubt  the  insertion  of  the  number 
of  votes  to  which  primfi  facie  the  voter  is  entitled  affords 
fiMsilities  to  the  voter,  and  therefore  it  is  a  proper  direc- 
tion to  the  returning  officer  that  he  shall  deliver  the 
voting  papers  so  filled  up.  But  it  would  be  a  very 
itrong  step  to  hold  that  the  election  is  void  because 
he  has  neglected  to  comply  with  a  requirement  which 
a  not  material  to  the  performance  of  his  judicial 
fonctions  in  ascertaining  and  declaring  which  candi- 
dates have  received  the  greatest  number  of  valid  votes. 

Sheb  J.  I  differ  from  my  brothers  on  the  main 
point  in  this  case,  though  I  do  so  with  great  dis- 
^t  of  myself.  It  is  admitted  that  the  chairman  has 
not  complied  vrith  the  requirements  of  stat.  11  te  12 
yict  e.  68.  in  the  conduct  of  the  election ;  and  I  think 
^  has  failed  in  a  particular  important  and  essen- 
**•!  to  its  validity.  Sect.  20  provides  that  persons 
'hall  have  one  or  more  votes  according  to  the 
'^teable  value    of  their   property.     "  If  the  property 

• 

^  i^pect  of  which  the  person  is  entitled  to  vote  be 
^^^  upon  a  rateable  value  of  less  than  50/.,  he  shall 
^^^  one  vote,"  and  so  on ;  "  and  if  it  amount  to  or 
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1866.       exceed  25021  he  shall  have  six  votes;  and  any 
The  Queen     ^ho  is  owner  and  also  bond  fide  occapier  of  the  sa^ 
LoPTHousE     property  shall  be  entitled  to  vote  both  in  respect 
iuch  ownership  and  of  such  occupation^**  words  whidi 
very  important  when  we  come  to  consider  the  provisic^* 
of  the  24th  section  and  the  form  of  the  voting  pa^ 
which  the  chairman  is  directed  to. deliver  to  the  vot^ 
That  section  provides  that  if  the  number  of  pers^3 
nominated  exceed  the  number  to  be  elected  the  ch^^jS^p. 
man  ''shall  cause  voting  papers^  in  the  form  contaLi:x^3d 
in  the  Schedule  (A.)  to  this  Act  annexed^  to  be  prepa.r*c3d 
and  filled  up/'  that  is,  by  him^  *'  and  shall  insert  ihei-i^iQ 
the  names  of  all  the  persons  nominated,  in  the  order 
in  which  the  nomination  papers  were  received/'         Jt 
cannot  be  doubted  that  if  the  election  had  been  con* 
ducted  by  the  chairman  without  delivering  any  votiDg 
papers,  though  no  voter  had  been  allowed  more  vo'tcs 
than  he  was  entitled  to,  the  election  would  not  be  rigl»t. 
According  to  the  form  contained  in  Schedule  (A.)  ^^^ 
chairman  is  to  state  the  No  of  the  voting  paper,   "th® 
name  and  address  of  the  voter,  and   the  number     ^^ 
votes,  whether  as  owner,  as  ratepayer,  or  both;     a.Tia 
by  sect.  25  the  voter  is   to  write   his   initials  in    *^»^® 
voting   paper  against   the    name   of  every  person     **^^ 
whom   he  intends  to   vote.      Surely  the   meaning      ^^ 
the   Legislature   is  that  all  those  requisites  should     "^ 
inserted  in   the  form.      It    is  remarkable  that  in    *  ■^^ 
24th  section,  which  prescribes  this  form  as  well  as    "t:- "® 
particulars  to  be  stated  in  the  nomination  paper,  tl*^^^ 
is  no  direction  as  to  any  of  those  particulars  except    'fc^® 
names  of  the  persons  nominated;  and  as  to  that     '^^^ 
only  direction  is  that  the  names  shall  be  inserted  in,    "^^ 
order  in  which  the  nomination  pajxjrs  were  receivetl  ^^ 


V. 

LOTTHOUSE. 
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the  section,  if  it  does  not  mean  that  the  chairman        -[86(5. 
^mst  fiU  up  all  the  blanks  in  the  voting  paper  in  which    The  Qukks 
e  Toter  is  to  write  his  initials  against  the  name  of 
Wf  povon  for  whom  he  TOtes^  in  point  of  fact  pre- 
no  form.    My  opinion  is,  that  the  chairman 
not  delivered  a  voting  paper  at  all ;  and  the  other 
of  the  Act  support  that  construction.     There 
have  been  some  object  in  requiring  this  form  to 
filled  up,  and  we  find  it  in  that  part  of  the  24th 
which  directs  the  chairman,  three  days  before 
dqr  of  election,  to  cause  one  of  the  voting  papers  to 
delivered  to  the  address  of  each  owner  and  proxy. 
It  the  residence  of  each  ratepayer  entitled  to  vote. 
object  is  that  the  person  who  is  entitled  to  more 
one  vote  may  know,  three  days  before  the  election, 
^Kther  the  right  number  of  votes  has  been  entered  by 
diairman,  so  that,  if  he  thinks  fit,  he  may  before 
day  of  election  give  himself  the  trouble  of  dis- 
X^^3tiiig  the  opinion  of  the  chairman  as  to  the  number 
^  votes  to  which  the  voter  is  entitled.  Then  by  the  26th 
ion  the  chairman  shall  cause  the  voting  papers  to 
collected  on  the  day  of  electiou ;   **  but  no  voting 
p«r  shall  be  received  or  admitted  unless  the  same 
^*^  been  delivered  at  the  address  or  residence  as  afore- 


of  the  voter  within  the  parts  for  which  the  election 
Kad ;''  so  that  in  this  section  the  Legislature  again 
"^t^idi  importance  to  the  fact  of  the  voting  paper  so 
^lled  up  being  delivered  to  the  person  who  is  entitled 
wote.    And  they  make  provision  for  an   omission 
the   first  proviso,   **  that    if  any  person    qualified 
'^ote  shall  not  have    received  a  voting   paper    as 
foresaid,  he   shall,  on  application  before  that   day,'' 

VOL.  \ii,  2   II  R.   &  s 
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1866.       ^^^^  i^  ^^®  ^^7  o^  election  **  to  the  said  chairman,  be 
The  QtrfiKM    ^'^^i^^  ^  receive  a  voting  paper  from  him,  and  to  fill 

^-  up  the  same  in  his  presence,  and  then  and  there  to 

LoriHO'JSE.       ^  MT  ' 

deliver  the  same  to  him/'  That  section  clearly  shews 
that  before  the  election,  even  so  late  as  the  day  of 
election,  if  there  has  been  an  omission  to  fill  up  the 
voting  paper,  the  voter  may  insist  on  its  being  done, 
and  doing  it  himself,  if  necessary,  in  the  presence  of  the 
chairman.  The  object  of  sect  27  is  that,  in  case  of 
any  dispute  arising  as  to  the  number  of  votes  vrhich 
the  chairman  has  allotted  to  any  voter,  it  may  be 
inquired  into  and  finally  ascertained:  when  it  is  said, 
*'  he  shall  cast  up  such  of  the  votes  as  he  shall  find  to 
be  valid/'  it  is  not  meant  that  he  shall  then  and  ther^^. 


inquire  into  and  settle  how  many  votes  each  voter  is 
have,  but   it  refers   to  that  having  been  already  n< 
finally  but  provisionally  settled  and,  subject  to  inqnii 
ascertained.     Having  ascertained  the  number  of  vi 
votes  duly  given  for  each  candidate,  he  is  to  cause 
list  to  be  printed  and  published  containing  the  nami 
of  the  candidates,  together  with  the  number  of 

given  for  each  ;  but  that  list  does  not  state  how  mai ^J 

votes  were  allowed  to  each  voter,  and  does  not  afib^^"^ 
the  legist  opportunity  of  ascertaining  whether  the  chaS  ^ 
man  has  taken  pains  to  ascertain  that  each  elector,  beiifr~^8 
owner  or  occupier,  has  been  allowed  the  right  numl^  ^r 
of  votes.  These  therefore  were  not  voting  papers  with— — *^ 
the  provisions  of  the  Act. 

As  to  the  other  point,  I   agree  with  my  brotL^^^^ 
that  we  ought  not  to  assist  this  relator.    With  kno«^^^' 
ledge    of  the  irregularity  of  the  course   pursued  "        '^ 
the  chairman  he  concurred  in  it;    at   this  and  otl — ^■f^* 
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decdoQS  he  used  a  voting  paper  which  he  knew 
to  be  irregular^  and  not  according  to  the  provisions 
of  the  Act;  therefore  he  comes  exactly  within  the 
deseription  of  a  rehitor  whose  application,  according 
to  Lord  Kenyon  in  Rex  v.  Clarke  {a\  ought  not  to  be 
attended  to.  That  case  and  others  to  the  same  effect 
ire  cited  in  Corner^  Crown  Practice^  p.  184.  This  is 
a  matter  entirely  for  our  discretion^  and  I  agree  that 
on  this  ground  the  rule  ought  to  be  discharged  with 
ooiti. 

Rule  discharged^  with  costs. 

(a)  1  East  a8.  46. 


186G. 


The  Queen 

V. 
LOFTUOUSE. 


Skeke  against  Dayi^s. 

1.  The  Common  Law  Procedure  Act,  1864,  17  &  18  Vict  c.  126. 


^.^}  enacts,  If  any  person  shall  bring  an  action  of  ejectment  after  a 
JJ**  acHon  for  the  same  premises  "  unsnccessfnlly  brought"  by  him, 
*«  Coort  or  a  Judge  may,  if  they  or  he  think  fit,  on  the  application  of 
^defendant  at  any  time  after  appearance,  order  that  the  plaintiff 
**D  give  to  the  defendant  security  for  cost*,  with  stay  of  proceedings, 
JJ^thtt  the  prior  action  has  been  **  disposed  of  by  discontinuance,  or 
V  Jionsuit,  or  by  judgment  for  the  defendant"    Held 

(1.)  That  this  section  applies  to  all  cases  where  the  first  action 

has  been  "  unsuccescdfuUy  brought,"  and  is  not  restricted  to 

those  mentioned  at  the  end  of  it. 

(2.)  Where  an  order  for  security  for  costs  has  been  made  on  a 

ground  which  no  longer  exists  the  Court  will  not  release  the 

plaintiff  from  it  if,  the  fiicts  are  such  as  bring  the  case  within 

the  operation  of  the  section. 

*:  In  1857,  the  plaintiff  as  heir,  brought  an  action  of  ejectment 

^jB'^uut  the  defendant  for  certain  premises.     In  1858,  it  was  agreed 

7^^  the  tetion  should  be  discontinued,  and  a  bill  in  Chancery  brought 

y^^^^id.    No  formal  diiMX>ntinuance  was  entered,  but  the  suit  in  Chan- 

^1^  vas  instituted.  This  was  discontinued  and  a  fresh  suit  commenced, 

*?•  pvooeedinffs  in  which  were  stayed  until  security  for  costs  should  l>o 

S^'**'  In  ISCS,  the  nlaintiff  brou^t  another  action  of  ejectment  for  the 

?**■*•  premises ;  in  1864,  in  consequence  of  the  plaintiff  residing  out  of 

?••  jurisdiction  of  the  Court,  the  defendant  obtained  a  Judge's  onlcr 

**  •tcurity  for  costs,  with  a  stay  of  proceedings.    In  18GG,  the  plaintiff 

^  Pljed  to  set  aside  this  order,  upon  an  afBdarit  that  he  had  returned 

^  ^^gland  and  was  engaged  as  private  tutor  in  a  family,  and  had 


Ejectment. 
Plaintiff  not 
within  juris-* 
diction. 
Security  for 
costs. 

Notion  to  set 
aside. 

Coftimon  Law 
Procedure  Act^ 
1854,17^18 
Vict.  c.  126. 
5.  »3. 

Prior  action 
for  same  prt  - 
mises  unsuc^ 
cessfuUy 
brought. 
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1866.        determined  not  to  go  araiin  out  of  the  juiifldietion  of  the  Oourt  i 
the  cause  was  tried  and  disposed  of. 


Skemb  (^*)  ^^^'^t  whether  the  affidavit  was  rafBdent? 

Y^  (2.)  Held,  that  if  an  application  had  been  made  for  m  c 

Daviks.  under  stat  17  &  18  Viet  e,  125.  «.  93.,  on  the  sronnd 

the  prior  action  was  unsuccessftilly  brought,  the  Uonri  « 
have  made  it ;  and  therefore 
(•). )  On  this  application  the  Court,  in  the  exercise  of  its  diaerQi 
refused  to  set  aside  the  order. 

JOHN  COOK  {April  27th)  obtained  a  nJe  call 
upon  the  defendant  to  shew  cause  why  an  ofder 
Crampton  J.,  dated  the  15th  April,  1864s,  by  whi 
it  was  ordered  that  the  plaintiff  should  give  seeor! 
for  the  defendant's  costs  in  the  cause  to  the  sal 
faction  of  the  Master,  and  that  in  the  meantime 
further  proceedings  should  be  stayed,  should  not 
rescinded.     He  cited  Place  v.  Campbell  (a). 

The  affidavit  of  William  Smithy  who  formerly  ac 
as  attorney  for  the  plaintiff  and  also  for  one  C  Higg^ 
stated  that  in  1857  he  brought  (m  their  behalf 
action  of  ejectment  to  recover  possession  of  certain  i 
estate  in  CarmarthenMre,  which  the  plaintiff  dain 
as  heir  at  law,  and  which  was  the  subject  of  the  j 
sent  action  of  ejectment :  that  issue  was  joined  in  t 
action,  but  it  was  not  brought  to  trial,  inasmuch  as, 
matters  in  dispute  involving  questions  of  law  rat 
than  of  fact,  the  attorney  proposed  to  James  Crawdy^ 
attorney  for  the  defendant,  that  the  parties  should  ag 
to  a  special  case  being  stated  for  the  opinion  of  \ 
Court,  and  after  discussion  it  was  arranged  that  tl 
each  should  name  a  counsel  practising  in  the  Courts 
equity  who  should  meet  in  consultation  and  determi 
whether  the  case  could  be  submitted  for  decinon 
a  Judge  of  the  Equity  Courts :  that  a  consultation 

(a)  6  2>.  #i.  113. 
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ocnmsel  was  had  accordingly^  and  they  advised  that  the       1866. 
sMtioD  of  ejectment  should  be  discontinued  upon  a  suit       Skenc 
u  Chancery  being  instituted  on  behalf  of  the  plaintiff      dayies. 
sJone  finr  the  same  object  and  in  place  of  the  action, 
fluid  it  was  thereupon  agreed  that  the  action  should  be 
duoontinuedj  although  no  formal  rule  to  discontinue 
^tt  to  be  or  in  £act  was  drawn  up,  and  a  bill  in  Chan- 
^  was  filed  on  behalf  of  the  plaintiff  with  the  above 
<>l9^:  that  the  silit  was  proceeded  with  until  the 
i^Uutiff  employed  other  solicitors  who,  under  the  advice 
^oonosel,  dismissed  the  bill  and  filed  another. 
The  affidavit  of  the  plaintiff  stated  that  issue  had 
^^cn  joined  in  the  present  action,  and  by  consent  the 
'i^t^ne  changed  to  Middlesex  by  a  Judge's  order  in 
^^'^'^aember,  1868,  and  that  before  the  action  could  be 
^"^c^rngfat  to  trial  the  order  in  question  was  obtained  in 
^^^^^c^sequence  of  his  having  gone  to  reside  at  Kinffstawn, 

m 

^   ^fthe  oonnty  of  DubHn,  in  Ireland,  out  of  the  jurisdic- 

of  this  Court :  that  since  the  date  of  tJie  order  he 

given  up  his  abode  or  visit  and  occupation   at 

^3^stoioii,  and  left  Ireland  in  September,   1865,   for 

^"^mgland,  and  had  since  that  period  been  residing  at 

-9^  Haitee,  &c.,  in  the  county  of  Gloucester,  with  the 

^s^^eption  of  a  visit  of  three  weeks  to  his  mother  at 

^^mkgne^  in  France:  that  he  was  engaged  as  a  private 

in  the  said  house  in  Gloucestershire,  which  belonged 

tte  Rev.  C.  F.  fV.,  and  where  he  intended  to  continue 

i^de  during  his  engagement  and  pending  the  action  \ 

^^^^  he  had  no  intention  of  returning  to  and  residing 

^^^  trdami,  nor  did  he  intend  to  reside  out  of  the  juris- 

™*ction  of  the  Court  pending  the  action,  and  that  he 

^*^»^    determined  not  to  go  again  out  of  the  jurisdiction 

^^  ^lic  Court  until  the  cause  was  tried  and  disposed  of. 
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1866.  The  affidavit  of   James    Crowdy^   attorney  for 

gj^^jjg  defendant,  stated  that  the   defendant  in   the 

TV  ^'  was  tenant  under  C  H.   Wilkinson  and   W.  M\ 


who    claimed    the  estate  in  question    under 
wills:   that    another    action    of   ejectment    had 
brought    by  the    plaintiff,    claiming  as  heir  at 
against  another  tenant  of  (7.  W.  WUkinson  and  W. 
reU^  to  recover  real  estate  in  Yorkshire:  that  the 
ment  between  WiHiam  Smith  and  himself  was,  tha'C^        if 
a  bill  in  Chancery  was  filed  he  would  not  take    *t=.^IIie 
objection  that  the  Court  of  equity  had  no  jurisdic^m.  ^mni 
in  the  matter  on  the  ground  of  its  being  a  question.        of 
mere    legal    title:    that  he   did  not   consent   to     'fc^.lie 
first  action  of   ejectment   being  suspended   and    x=B.ot 
discontinued  in  the  ordinary  way  on  payment  of  cos'^b: 
tbat  he  entered  an  appearance  to  the  bill  in  Chano^^ny 
for  certain  of  the  defendants  thereto :  that  in  Ap^r^, 
1858,  an  order  was  made  appointing  other  solicit^cDn 
therein  for  the  plaintifi^,  and  in  June  they  obtair^ed 
an   order   to   dismiss  the  bill  with  costs  to   be  p^aid 
by  the  plaintiff  to  the  defendants,  which  costs   ta-^ 
never  been  paid ;  that  in  October  the  then  solicitors    'or 
the  plaintiff  filed  another  bill,  differing  in  form  fin^^m 
the  first  bill,   but  with  the  same  object,  at  the    ^^^^ 
of  the  plaintiff  against  the  same  defendants  and       ^* 
Iliggins :  that  he  entered  an  appearance  thereto  for  '^^^ 
defendants  other   than  C   Higgins;  and  in  Nonoenm-^^ 
an  order  was  made  by  the  Master  of  the  Bolls  tfc»** 
the  plaintiff  should  give  to  those  defendants  seco^'^v 
for  their  costs  of  the  suit:  that  the  answer  of  th-^^ 
defendants  was  prepared  but  not  filed,  in  consequc^^^ce 
of  the  proceedings  in  the  suit  being  stayed  through   ^"® 
ijlaintiff's  neglect  to  give  security  for  costs:  that     ^' 


XXIX.   VICTORIA.  467 

fgha  was  made  a  defendant  to  the  suit  instead  of  a       1S6C. 
intiff  in  order  to  avoid  rendering  him  liable  for  the        seem 
ts  of  the  other  defendants :  that  he  believed  that       jyj^\^ 
!   plaintiff  was  in  embarrassed  circumstances^   and 
ted  reason  for  that  belief. 

[n  AuguMt^  1865,  the  Master  fixed  the  amount  of  the 
nritjy  but  none  was  given. 

In  January^  1866,  on  a  summons  to  rescind  the  order 
Cromptan  J.,  on  the  ground  that  the  plaintiff  was  then 
rmanentlj  resident  in  England^  Mellor  3.  made  no 
ler. 

The  Common  Law  Procedure  Act,  1854,  17  &  18 
cL  c  125.  «.  98. :  ''  If  any  person  shall  bring  an  action 
ejectment  after  a  prior  action  of  ejectment  for  the 
me  premises  has  been  or  shall  have  been  unsuccessfullj 
ought  bj  such  person^  or  by  any  person  through  or 
ider  whom  he  claims  against  the  same  defendant^  or 
jttiuit  any  person  through  or  under  whom  he  defends, 
le  Court  or  a  Judge  may,  if  they  or  he  think  fit,  on 
le  application  of  the  defendant  at  any  time  after  such 
e&ndant  has  appeared  to  the  writ,  order  that  the 
laintiff  shall  give  to  the  defendant  security  for  the 
iLjinent  of  the  defendant's  costs,  and  that  all  ftirther 
•Tooeedings  in  the  cause  shall  be  stayed  until  such 
ecority  be  given,  whether  the  prior  action  has  been  or 
ban  have  been  disposed  of  by  discontinuance,  or  by 
lonscdt,  or  by  judgment  for  the  defendant/' 

W.  H.  Lord  shewed  cause. — First.  The  aflSdavit  of 
he  plaintiff  does  not  su£Sciently  shew  an  intention 
^cnnanently  to  reside  within  the  jurisdiction :  it  does 
^ot  state  the  length  of  his  engagement  as  tutor ;  and 
oisiatently  with  the  statements  in  it  he  may  return  to 
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1866.       Ireland  directly  after  judgment  obtained  and 
gKnrs        execution.     In  Place  v.   Campbell  (a)  the  affidavit  ^ 

Daties.  ^^^  plaintiff,  who  was  in  the  situation  of  butler  ^^^^— "n  j^ 
gentleman*s  family,  stated  that  he  had  no  intentioc:^^  (o 
leave  the  jurisdiction. 

Secondly.  The  Court  will  in  its  discretion  0K*^3er 
the  plaintiff  to  give  security  for  costs  under  sect  9^&  of 
The  Common  Law  Procedure  Act,  1854,  the 
ejectment,  though  not  formally  discontinued, 
been  in  effect  unsuccessfully  brought.  And  the 
will  not  rescind  an  order  to  stay  proceedings  n^Bcstil 
security  for  costs  be  given,  on  whatever  ground  t^^'Soat 
order  was  obtained,  if  on  other  grounds  the  defencLaB&t 
is  entitled  to  have  security  for  costs. 


Keane  and  John  Cooky  in  support  of  the  rule. — ] 
It  sufficiently  appears  that  the  engagement  of  the 
tiff  is  of  a  permanent  charact^.  In  Place  Y.Campbell  (fi) 
the  master,  by  giving  one  month's  notice,  might  have  ^B^ 
an  end  to  the  service.  [Blackburn  J.  That  case  turi^Bned 
on  particular  facts.]  [They  also  cited  Tambita^  ^* 
Pacifico  (J).] 

Secondly.  The  prior  ejectment  was  not  '*  unsuc5C5»^3w- 
fully  brought'^  within  sect  93  of  The  Common   H-aw 
Procedure  Act,  1854,  for  by  agreement  between.      ^ 
parties  another  proceeding  was  substituted  for  it.         -^ 
action  is  not  unsuccessful  within  sect.  93  unless  ii^    '^^ 
defeated  in  one  of  the  ways  mentioned  at  the  end  of  ^® 
section.    [BlachbumJ,    The  first  suit  in  Chancery  ^'^ 
stituted  for  the  action  was  discontinued ;  the  second  ^^^ 
was  stayed  until  security  for  costs  was  given :   i«     ^^^ 
that  a  case  within  the  reason  and  spirit  of  the  eix^*^ 
{a)  6  i?.  i'  Z.  113.  {h)  7  Exch.  816. 
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XDeot?]    The  Court  of  Chanoery  may  have  dismissed        1866. 
tlie  fint  suit  for  want  of  equity,  and  may  have  made  the       s^m 
crder  in  the  second  suit  on  the  ground  that  the  plaintiff      payiss. 
'vu  raiding  out  of  the  jurisdiction  of  the  Court     The 
Xeguliture  meant  that  if  the  prior  action  ceased  with  a 
light  to  the  defendant  to  the  costs  of  it,  the  Court  might 
odor  lecority  for  coots  to  be  given*    [BlacJcbum  J.  The 
costsof  the  first  action  may  have  been  paid.]  InDoe  d. 
f^iUioMi  T.  Wimch  (a)  the  Court  refused  to  stay  proceed- 
ings until  the  costs  of  a  suit  in  equity  had  been  paid. 
IBkeUum  J.    That  was  before  The  Common  Law 

^nxxdvae  Act,  1854,  which,  by  sect  93,  has  given  a 

>iew  jnrisdictiooi  to  order  security  for  costs.] 

This  is  not  an  application  which  gives  the  Court  juris- 

to  make  an  order  for  security  for  costs  under 

98 :  there  should  be  a  summons  or  motion  having 

*■  Its  specific  object  the  making  of  such  an  order. 

L^foeihtm  J.    It  is  not  tenable  that  an  application  for 

*^  order  for  security  for  costs  cannot  be  made  except 

^^  grounds  originally  brought  forward.] 

B1.ACKBUKN  J.  I  come  to  the  conclusion  that  this  rule 
^OQld  be  discharged. 

The  order  to  stay  proceedings  was  regular  and  right 
^  the  time  when  it  was  made;  for  then  the  plaintiff  was 
^^^^iding  out  of  the  jurisdiction  of  the  Court  The  cases 
^^^aUish  that  where  security  for  costs  has  been  given 
^^i^der  a  Judge's  order  the  security  will  not  be  vacated 
tf  the  pUintiff  returns  to  and  becomes  a  permanent 
'indent  within  the  jurisdiction ;  but  where  security  has 
^ot  been  actually  given  the  obligation  in  that  case  to 

(a)  3  ^.  #  J.  602. 
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1866.       give  it  under  the  order  ceases:  it  lies  on  him  however 
Skbkb       8^®^  aflfcrmatively  that  he  has  returned  to  and  beoomi 
DAYIK8.      ^  permanent  resident  within  the  jurisdiction.   Whethi 
the  affidavit  of  the  plaintiff  in  the  present  case  is  suffi- 
ciently explicit  on  that  point,  it  is  not  necessary 
decide,  for  we  discharge  the  rule  on  another  ground. 

The   statement   in    the    affidavit  of  the   plaintii 
attorney  is  that  in  1857  an  action  was  brought  by 
plaintiff  against  the  defendant  for  the  same  pi 
and  that  afterwards  an  arrangement  was  made  betwi 
the  attorneys  on  both  sides  for  submitting  a  case 
the  Court  of  Chancery,  and  counsel  on  both  sides  havL: 
advised  that  the  action  of  ejectment  should  be  discc^-^ 
tinned  upon  a  suit  in  Chancery  being  instituted     ^^^qq 
behalf  of  the  plaintiff  for  the  same  object  and  in  pL 
of  the  action,  it  was  agreed  between  the  attorneys 
the  action  should  be  discontinued  and  a  bill  in 


filed  on  behalf  of  the  plaintiff,  which  was  acoordii^^^Bgly 
done :  this  bill  was  discontinued  for  what  reason  does  i  lot 
appear;  but  the  suit  in  Chancery  was  not  successful 
the  second  bill  substituted  for  the  first  had  no 


Then  the  question  arises  on  the  93rd  section  of  1        He 
Common  Law  Procedure  Act,  1854, 17  &  18  Vtd.c.  l^^SS. 
Before  that  enactment,  when  a  person  was  harassed         by 
repeated  actions  of  ejectment  in  respect  of  the  8a=3ne 
premises,  and  the  costs  of  former  unsuccessful  actic=3n8 
were  not  paid,  the  Courts  exercised  the  jurisdiction—     ^' 
ordering  a  stay  of  proceedings  until  they  were  paS»  "> 
but  they  had  no  power  to  stay  repeated  actions  so  lo^  ^ 
as  the  costs  of  former  actions  were  paid.    To  remt»-^*y 
this  grievance  it  was  enacted  that,  if  a  person  bron^^S^ 
an  action  of  ejectment  after  a  prior  action  for  the  sa^^^'^® 
premises  unsuccessfully  brought  by  him,  the  Court  o^^ 
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1^  may,  if  they  or  he  think  fit,  at  any  time  after        1S66. 
'^Iie  defendant  has  appeared  to  the  writ,  order,  not  as        Skbrb 
^fclie   former  practice  was,  that  the   plaintiff  pay  the      Datibs. 
defendant's  costs  of  the  prior  action,  and  proceedings 
stayed  until  they  are  paid,  but  that,  whether  the 
its  of  the  prior  action  are  paid  or  not,  proceedings  be 
itsLyed  nntil  security  for  payment  of  the  defendant's  costs 
given,  **  whether  the  prior  action  has  been  or  shall 
been  disposed  of  by  discontinuance,  or  by  nonsuit, 
or  by  judgment  for  the  defendant."    I  think  the  Legis- 
lature,  by  those  words   at  the  end   of  the    section 
exKumerating  the  ordinary  modes  of  terminating   an 
motion,  did  not  mean  to  cut  down  the  large  words  at  the 
l>eginning  of  it  **  after  a  prior  action  of  ejectment  has 
been  or  shall  have  been  unsuccessfully  brought ;"  and 
tli^erefore  the  power  given  by  the  section  applies  in 
wliatever  way  it  happens  that  the  action  has  an  unsuc- 
cseaiful  termination,  as  it  might  by  an  award  against  the 
plaintiff,  and  whether  the  termination  is  final  or  inter- 
locutory.    In  the  present  case  the  prior  action  of  eject- 
ment was  not  formally  discontinued,  but  it  was  agreed 
that  it  should  be  discontinued  and  a  bill  in  Chancery 
substituted  for  it :   this  Chancery  suit  was  instituted 
^^d  was  not  successful     I  think  the  prior  action  was 
*'  ^Uisaocessfully  brought^ '  within  sect.  93. 

Then  the  defendant's  counsel  say  that  on  the  present 

Motion  we  have  no  jurisdiction  to  make  an  order  under 

98,  the  question  before  us  being  whether  an  order 

le  on  a  different  ground  shall  be  rescinded ;  and  that 

nnst  rescind  it,  the  reason  for  which  it  was  made 

^o  longer  existing.     But  it  would  be  an  inconvenient 

^*^^e  of  practice  that  we  should  be  bound  to-day  to  undo 

^*^at  which  would  be  done  again  to-morrow :  and  there- 
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1866.  fore,  as  it  appears  that  the  same  order  would  be  made 
gi^i^i  on  a  fresh  application  by  the  defendant,  we  onght  not  to 
Dayies        ®®*  aside  the  order  in  question. 

The  plaintiff  having  brought  an  action  of  ejectment 
against  the  defendant  harassed  him  bjr  another,  and  is 
apparently  not  in  a  condition  to  pay  the  costs  of  this 
action  if  it  should  be  unsuccessftil ;  and  therefore  it  is 
a  fit  exercise  of  our  jiirisdiction  not  to  set  aside  the 
order  in  question;  but  as  the  ground  upon  which  the 
order  will  stand  is  different  from  that  on  which  it  was 
made  the  rule  will  be  dischai^ed  without  costs. 

Mellor  J.  When  a  plaintiff  applies  to  set  aside  an 
order  of  a  Judge  that  he  shall  give  security  for  costs 
on  the  ground  that  he  is  residing  out  of  the  jurisdiction 
of  the  Court,  it  lies  on  him  to  satisfy  the  Court  on  a 
matter  which  is  entirely  within  his  own  knowledge :  he 
ought  to  allege  more  than  that  he  is  residing  within  the 
juriBdiction  of  the  Court;  and  he  should  satisfy  the 
Court  that  he  has  bonS  fide  returned  to  and  become  a 
permanent  resident  within  its  jurisdiction. 

As  to  the  other  point,  I  had  at  first  some  doubt 
whether  the  words  at  the  end  of  sect.  93  of  The  Com- 
mon Law  Procedure  Act,  1854,  have  not  the  effect  of 
limiting  the  ways  in  which  the  prior  action  of  ejectment 
must  have  been  unsuccessfully  prosecuted  to  entitle  the 
defendant  to  an  order  under  it.  But  all  the  grounds 
on  which  the  Legislature  have  conferred  on  the  Court 
or  a  Judge  the  power  to  require  the  plaintiff  to  give 
security  for  costs  exist  equally  whether  the  prior  action 
has  been  terminated  in  one  of  the  enumerated  methods 
or  not,  the  object  of  the  section  being  to  prevent  a 
plaintiff  continuing  to  harass  a  defendant  against  whom 
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he  had  brouglit  a  prior  action  of  ejectment  unsuccess-        1866. 

^7-  Skeh. 

1  agree  with  my  brother  Blackburn  that  this  identical       dayibs. 
order  would  be  made  on  an  application  for  that  purpose; 
^i^d  ire  ooght  not  to  set  aside  an  order  if  it  can  be 
sustained  on  other  grounds  than  those  on  which  it  was 


Shbb  J.  If  an  application  had  originally  been  made 
f^^nr  this  order  under  sect.  93  of  The  Common  Law 
ore  Act,  1854^  it  would  have  been  granted ;  and 
we  are  called  upon  by  the  plaintiff  to  release  him 
""^oiu  it  as  having  been  made  on  a  ground  which  no 
'^^^^ger  exists,  and  that  motion  is  opposed  under  sect. 
^^^  we  ought  to  act  in  the  same  way  as  we  should 
'^^•'^e  acted  if  a  regular  application  had  been  made 
that  section. 
I^  was  argued  that  the  word  '' unsuccessfully^'  in 
98  was  to  be  construed  with  reference  to  the 
Concluding  words  of  the  section,  and  that  an  action  of 
^otment  was  not  "  unsucoessfiilly  brought^'  unless  it 
by  discontinuance,  or  nonsuit,  or  judgment  for  the 
o^efendant.  But,  if  so  construed,  one  of  the  main  objects 
the  Legislature,  which  was  to  prevent  plaintiffs 
mg  defendants  with  repeated  actions,  would  be 
An  action  of  ejectment  is  unsuccessfully 
Ikvonght  if  it  ends  without  the  plaintiff  having  obtained 
jtxdgment  and  recovery  of  the  property,  which  was  the 
purpose  of  bringing  it 

^D'SH  J.     I  give  no' opinion  on  the  point  whether  the 
^ffidn^t  of  the  plaintiff  is  sufficient 

"■^e  second  point  is  whether  sect.  93- of  Tlie  Common 


V. 

Da  VIES. 
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18GG.  Law  Procedure  Act^  1854^  is  sufficient  to  maintain  this 
Skkxe  order.  It  is  said  that  it  is  not,  because  the  order  was 
originally  obtained  on  another  ground.  But  if  we  see 
that  the  same  order  would  have  been  made  if  originally 
applied  for  under  sect.  93  we  ought  not  to  disturb 
this. 

Then  does  the  case  come  within  sect.  93  ?  An  action 
of  ejectment  was  brought  and  continued  for  some  time ; 
a  suit  in  Chancery  was  then  substituted  for  it,  and  was 
unsuccessful  in  this  sense,  that  the  plaintiff  did  not 
obtain  what  he  asked  for.  I  think  that  the  enumeration 
at  the  end  of  sect.  93  of  the  usual  modes  in  which  an 
action  is  terminated  was  not  intended  to  limit  the  con- 
dition expressed  at  the  beginning  of  it  that  the  prior 
action  of  ejectment  should  have  been  '^unsuccessfully 
brought  ;^  but  is  equivalent  to  saying  "  no  matter  how 
the  prior  action  was  disposed  of.'^  Suppose  an  action 
of  ejectment  was  referred  and  an  award  made  against 
the  plaintiff,  a  second  action  of  ejectment  for  the  same 
premises  would  be  vexatious,  inasmuch  as  in  other 
actions  a  defendant,  after  a  judgment  recovered  in 
one  action,  cannot  be  vexed  again  with  another  for  < 
the  same  cause  by  the  same  plaintiff.  Therefore  tb^ 
defendant  should  have  this  security  for  costs. 

Rule  discharged,  without  cos*^ 


r 
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1866. 


LtOTD  against  Jones.  T^7?8th' 


ApHl  18th. 


the  trial  of  an  action  of  slander,  before  the  plaintiff's  counsel  Observations 

^  ^  his  csM,  the  Judge,  in  the  hearing  of  the  jury,  suggested  to  the  hy  Judge  at 

**«•  that  it  would  be  oetter  to  withdraw  a  juror.     This  was  declined,  Jfisi  prius, 

I  ^6  JOT  found  a  Terdict  for  the  defendant.    Held,  that  this  obser-  llgw  trial. 
ion  of  the  Judge  was  not  calculated  improperly  to  sway  the  jury  to 
^  tJieirTcrdict  n>r  either  of  the  parties. 


HIS  was  an  action  of  slander  in  imputing  felony  to 

the  plaintiff. 

On  the  trial  before  Blackburn  J.  at  the  Glamorgan- 

^M-^  Spring  Assizes^   after  the  jury  were  sworn  and 

ore  the  plaintiff  ^s  connsel  stated  his  case^  the  Judge^ 

Ihe  hearing  of  the  jury,  suggested  to  the  parties 

Lt  it  would  be  better  to  withdraw  a  juror.      This 

declined,   the  trial  proceeded,  and  evidence  was 

adduced  by  both  parties.     Blackburn  J.,  in  a  charge 

Ikich  was  not  complained  of,  left  to  the  jury  to  say  if 

words  were  spoken,  and  if  so  with  the  intention  of 

iioopnting  felony  or  only  as  vulgar  abuse.      The  jury 

Ixa-ving  found  a  verdict  for  the  defendant, 

dffard  {J.  W.  Bowen  with  him)  moved  for  a  new 

^J^al,  on  the  ground  that  the  learned  Judge  had  pre- 

J^^ged  the  case,  and  also  that  the  verdict  was  against 

^^  evidence. — There  being  nothing  on  the  record  to 

^^^  that  this  action  ought  not  to  have  been  brought, 

^    ^  Suggestion  made  by  the  learned  Judge  in  the  hear- 

S  Cif  the  jury  after  the  case  was  called  on,  that  it  would 

^    V^etter  for  the  parties  to  withdraw  a  juror,  was  cal- 

*^ted  to  induce  the  jury  to  think  that  the  case  was 
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1866.  not  a  serious  one,  and  prevent  their  doing  justice 
Li^YD  between  the  parties.  It  was,  however,  a  very  grave 
JONES.  matter  to  the  plaintiff,  the  slanderous  words  being  calcu- 
lated to  do  him  considerable  damage.  In  Goldieut  v. 
Beagin  (a)  the  Judge  having,  in  the  hearing  of  the 
persons  summoned  to  compose  the  jury^^made  some 
observations  calculated  to  prejudge  the  case  against 
the  defendant,  whereupon  his  counsel  withdrew  firom 
the  cause,  which  was  tried  in  his  absence,  and  a  ver- 
dict returned  for  the  plaintiff,  the  Court  set  aside  the 
verdict.  [^Blackburn  J.  I  certainly  did  make^the  obser- 
vation ascribed  to  me  and  see  no  reason  to  repent  it. 
On  hearing  the  record  read  I  came  to  the  conclusion 
that  such  an  action  as  this  would  come  to  little  good* 
And  what  took  place  afterwards  did  not  alter  my 
opinion.  The  jury  found  for  the  defendant,  and  the 
evidence  justified  their  finding.] 


►-«ic 


Vra- 


CocKBURN  C.  J.     There  was  nothing  in  the  observa^    ^ 
tion  of  the  Judge  in  this  case  calculated  improperly^to  ^^ 
sway  the  jury  to  give  their  verdict  for  either  of  thc^^^"^  • 
parties.     In   Goldieut  v.   Beagin  (a)  the  observatioiif>.^w 
made   by  the  Judge  were  much  stronger  than  tho§^-^^^      ^ 


made  here,  and  he  added  others  which  do  not  appci^^^ 
in  the  report  (J). 


Blackburn  and  Shee  JJ.  concurred. 

Rule 

(a)  11  Jur.  544. 

{h)  The  liord  Chief  JuHtico  was  th»*  counsel  in  Goldieut  v.  Bea^* 
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18CG. 


S^RINGETT,    Administratrix    of   William       [Tuesday 
Spbingett,  deceased,  agavist  Balls.  

New  trial, 
£^  Action  of  torti 

fg^    m  Mdon  by  an  admiDiatratrix  under  stat  9  &  10  Vict,  c,  93.,    Verdict 
juj^^^^pematioii  for  loss  sostained  in  consequence  of  the  death  of  the  evading  issue* 
2^?*Wte,  the  questions  being  whether  there  was  negligence  in  the  de-   Amount  of 
JJS?^  or  contributotT  ne^igence  in  the  deceased^  the  jury  found  a  damages* 
^r^ict  for  the  plaintiff  damages  40s.,  U.  for  the  widow,  and  life,  for 
^ JJ    of  the  children ;   the  Court  granted  a  new  trial  without  saying 
^j^^^lling  about  costs,  on  the  ground  that  the  jury  had  shrunk  from 
^^  duty  of  deciding  the  issue. 

r^filS  was  an  action  brought  under  stat.  9  &  10  VicL 

c  93.  by  the  widow  of  the  intestate,  on  behalf  of 

"^•"Belf  and  two  children,  to  recover  compensation  for 

^^  loss  sustained  by  them  in  consequence  of  his  death. 

^^^e  was  joined  on  the  plea  of  not  guilty. 

On  the  trials  before  Cockbum  C.  J.,  at  the  Sittings 

iVestmifuter  after  Hilary  Term^  it  appeared  that  tlie 

^c^eaaed  was  run  over  and  killed  by  an  omnibus,  which 

^4  being  driven  by  a  servant  of  the  defendant,  while 

owng  the  Borough  Road  near  London  Bridge.     The 

^cseased  was  a  hop  inspector  and  earned  from  4/.  to  bL 

r  week.  There  was  conflicting  evidence  on  the  questions 

iicbthe  Lord  Chief  Justice  left  to  the  jury,  viz. :  whether 

s^  had  been  negligence  on  the  part  of  the  driver  of 

'  omnibus  causing  the  death  of  the  deceased ;  whether, 

o,  there  had  been  contributory  negligence  on  the  part 

•he  deceased,  and  whether,  even  if  so,  the  driver  of 

omnibus  had  used  reasonable  care  to  avoid   the 

ent 

®  jury  gave  a  verdict  for  the  plaintiflf,  damages  40.v. ; 

'   VII.  2   I  B.   &  s. 


V. 

Balls. 
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1S66.        apportioning  1/.  for  the  plaintiff  and  lOf.  fei 
Sprixoktt     the  children. 

In  Easter  Term^  Robinson  Serjt  obtained 
nisi  for  a  new  trial  on  the  ground  that  the  ve 
against  the  evidence  and  was  perverse,  inasmv 
jury  having  found  a  verdict  for  the  plaintiff  tin 
have  given  much  larger  damages. 

Patchett  shewed  cause. — In  actions  for  tc 
the  jury  have  found  the  issue,  and  there  is  i 
to  suppose  them  to  have  been  actuated  by 
motives,  the  Court  will  not  disturb  their  vi 
the  ground  that  they  have  given  merely 
damages;  Gibbs  v.  Tunaley  (a),  la  Howarc 
nard  (J),  in  which  the  jury  gave  a  verdid 
plaintiff  damages  Is.,  Maule  J.  said,  p.  654,  ' 

• 

jury  would  in  all  probability  not  give  him  J 
that  would  bring  it  within  the  rule  upon  y 
always  act  in  these  cases^ — not  to  grant  a  nc 
for  a  verdict  against  evidence  (which  could  onl; 
payment  of  costs,  and  therefore  not  worth  whii 
the  damages  are  of  so  small  amount.^'  The  < 
might  have  moved  to  set  aside  the  verdict  i 
the  evidence,  but  the  Court  would  not  have  gr 
application  except  on  payment  of  costs  by  him. 
Court  will  not  make  this  rule  absolute  if  the 
justice  is  practically  done  by  the  verdict, 
may  have  thought  that  the  deceased  could  bj 
have  avoided  the  accident. 

Robinson  Serjt.   and  Dowdestoelly  in  suppo 
rule.— The  jury  in  giving  unsubstantial  dam 

(a)lC,Z?.(j40.  (b)liaB 


XXIX.    VICTORIA.  479 

aoqxdtted  the  defendant's  servant  of   negligence  and       1866. 
therefore  ought  to  have  found  for  the  defendant.      Con-    Springett 
«equently  the  verdict  is  inconsistent,  and  the  jury  have       balls. 
fiuled  to  discharge  their  duty  (a).    Probably  their  object 
in   finding  for  the  plaintiff  was  to  prevent  his  having 
to     pay  costs,  not  being    aware   that  the  Judge  had 
I»wer  to  certify  so  as  to  entitle  hira  to  receive  costs 
f^Oitxi  the  defendant.     Or  the  verdict  is  a  compromise 
"^^^ecn  those  jurymen  who  wished  to  find  a  substan- 
*^^^1  Terdict  for  the  plaintiff  and  those  who  wished  to  find 
•  V'Cfdict  for  the  defendant,  and  therefore  the  Court  will 
«t;    it  aside  (6>     [They  cited  2  Archb.  Pr.  by  Prentice, 
PI^  1541-2,  and  The  Common  Law  Procedure  Act,  1854, 
19^   k  18  Fictc.  125.  #.44.] 

CocKBURN  C.  J.    The  rule  must  be  made  absolute 

v^tiioQt   imposing  on   the  plaintiff   the  condition   of 

P^-ying  the  costs  of  the  first  trial.    Where  the  jury  have 

•*5taaHy  decided  the  issue  before  them,  the  Court  are  ex- 

^^■^^dingly  indisposed  to  interfere  with  the  verdict  on  the 

S>xaiid  that  the  damages  are  inadequate.     But  here  the 

J^Uyhave  shrunk  from  their  duty  as  jurymen  in  deciding 

t  nc  issue  submitted  to  them ;  so  that  we  are  entitled  to 

*^^k  at  the  verdict  as  no  verdict  at  all.     It  is  as  if  they 

"^^d  resorted  to  the  mode  of  settling  the  matter  by  tossing 

^P  what  their  verdict  should  be.      We  cannot  suppose 

*^at  they  intended  to  find  the  issue  of  negligence  in 

fiivour  of  the  plaintiff  when  they  have  awarded  damages 

^^ holly  incommensurate  with  the  injury  resulting  to  the 

^ridow  and  children  fix)m  the  death  of  the  intestate. 

(a)  See  Richards  v.  B<m,  9  Exch  218.  222. 
{h)  See  HaU  v.  Poyter,  13  M.  #  W,  (500. 

2  I  2 
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We  think  such  a  verdict  cannot  stand,  and  that  t' 
must  be  a  new  trial  without  saying  anything  al 
costs. 

Blackburn^  Melloa  and  Shee  JJ.  concurred. 

Rule  absolute  accordingly 

(a)  See  Bradlaugh  ▼.  Edwards,  11  C,  B,  N,  8,  377,  and  the  next  n 


[Wtdnesdai/i 
June  13th.i 


Kelly  against  Sherlock. 


^ew  trial,  1.  Id  actions  of  tort,  where  the  jury  have  made  a  oompromise^ 

Action  of  instead  of  deciding  the  issue  of  guilty  or  not  guilty,  have  agreed  tc 

tort.  for  the  plaintiff  without  substantial  damages,  or  nave  etaded  the 

Inadequacy  of    of  applying  their  minds  to  the  consideration  of  the  amount  of  dame 
damages.  so  that  there  has  been  no  real  assessment  of  them,  the  Court  will  g 

a  new  trial. 

2.  In  an  action  for  a  series  of  libels  in  a  newspaper,  the  defesc 
pleaded  not  guilty,  and  cave  notice  under  stat.  6  &  7  Vict,  c.  96.  8. 1.  of' 
intention  to  give  in  evidence  in  mitigation  of  damages  an  apology  wt 
he  had  offer^  to  the  plaintiff.  The  libels  were  of  a  gross  and  oflfoni 
character,  extending  over  a  long  period,  the  latter  reiterating  imputati 
which  had  been  satisfactorily  explained ;  but  the  conduct  of  the  pUii 
afforded  matter  of  mitigation.  There  was  no  proof  of  actual  pecuni 
damage ;  but  the  apology  was  tardy  and  meagre.  The  jury  gave  a  ^ 
diet  for  the  plaintiff,  with  one  farthing  damages.  On  a  rule  for  a  i 
trial,  on  the  ground  that  the  damages  were  inade(|uate :  held, 
Blackburn  and  Mellor  JJ.,  Shee  J.  dissentiente,  that  it  was  a  (|ueB 
for  the  jury  what  compensation  in  damages  the  plaintiff  was  entitlec 
and  the  case  not  being  within  any  exception  to  the  general  rule 
Court  would  not  interfere. 

T^HIS  was  an  action  for  a  series  of  libels  brought 
the   plaintiff,  who  was  incumbent  of  St   Gear 
Church,  Liverpool^  against  the  defendant,  the  editor 
proprietor  of  a  weekly  newspaper  called  the  Liver^ 
Mail     The  declaration  contained  ten  counts. 

The  defendant  pleaded  not  guilty ;  and,  in  pursua 
of  stat.  6  &  7  Vict.  c.  96.  s.  1 .,  gave  notice  of  his  im 
tion  to  give  in  evidence  in  mitigation  of  damages 
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apology  offered  by  him  to  the  plaintiff  before  action        1866. 
^°8lt.  Kh.lt 

On  the  trial,  before  BratnweU  B.,  at  the  Manchester    gHBBxocK. 

SoniiDer  Assizes  in  1865,  it  appeared  that  the  libels 

Were  published  in  the  defendant's  newspaper  between 

tte  2l8t  November,  1863,  and  the  18th  Auffusi,  1864, 

mclnsiye.    The  facts  of  the  case  su£Sciently  appear  fipom 

*he  judgments. 

^e  plaintiff  conducted  his  case  in  person. 
The  jury,  a  special  one,  having  retired  returned  into 
Court  after  the  lapse  of  an  hour  and  a  half,  and  said 
that  they  could  not  agree.  One  of  them  asked  what 
amount  of  damages  woidd  carry  costs ;  the  Judge  said 
that  this  was  a  question  which  ought  not  to  be  answered 
by  him,  and  he  declined  to  tell  them.  Having  again 
retired  they  returned  soon  afterwards,  and  gave  a  ver- 
dict for  the  plaintiff  damages  one  farthing. 

hi  the  following  Term  the  plaintiff  in  person  moved 
for  a  new  trial,  on  the  ground  of  misdirection,  and  that 
the  damages  were  inadequate. 

^  Court  refused  the  rule  on  the  former,  but  granted 
it  OD  the  latter  ground. 

The  rule  was  argued  in  Easter  Term,  May  3rd  and 
^'^f  before  Blackburn,  Mellor  and  Shee  JJ.,  when 

^  •^ones  shewed  cause,  and 

***©  plaintiff  in  person  argued  in  support  of  the  rule. 

Cur*  adv,  vult, 

**^    Judges  differing  in  opinion  proceeded  to  give 
judgments. 


E  J.    The  plaintiff,  who  is  a  clergyman  of  the 
^'^ished  church  and  incumbent  of  St,  George's  Church 
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1866*        At  Liverpool,  brought  his  action  to  reoover  damages  for 
^,ij,y       a  series  of  libels  published  in  the  defendant's  newspaper, 
SflBBLocK      *^®  Liverpool  Mail,   between  the  dates  of  the  2l8t 
November,  1863,  and  the   I3th  August,   1864,   indu- 
sively. 

The  defendant  pleaded  not  guilty,  and  gave  notice 
under  Lord  CampbelPs  Act,  6  &  7  Vict  c.  96.  *.  1.,  of  his 
intention  to  give  in  evidence  in  mitigation  of  damages 
an  apology  which  he  had  offered  to  the  plaintiff 

The  cause,  which  resulted  in  a  verdict  for  the  -plaintiff, 
damages  a  farthing,  was  tried  before  BramweU  B.  and  a 
special  jury  at  the  Manchester  Summer  Assizes  of  th 
last  year;  and  we  have  had  the  advantage  of 
furnished  with  a  verbatim  report  of  the  trial  and  wi 
two  appendices  containing  the  articles  in  full  of  w 
parts  are  set  out  in  the  declaration,  and  with  a 
dence  between  the  attorneys  of  the  parties,  to  all 
which  reference  was  made  by  the  plaintiff  and  by 
learned  counsel  for  the  defendant  in  their  discussi< 
before  us  of  the  rule. 

I  agree  with  my  learned  brothers  that,  tegard 
had  to  the  number  and  character  of  the  libels  of  whi< 
the  plaintiff  complains  and  to  the  lateness  and  m 
ness  of  the  defendant's  apology  for  them,  a  verdict  fi 
substantial   damages   would    have    been    much    moc: 
satisfactory  and  more   in  accordance  with   the   tru 
and  justice  of  the  case  than  the  verdict  which  has 
given,   and  which,   on   the  judgment  of    my  learn 
brothers,  overruling  my  opinion,  must  stand. 

If  a  peremptory  rule  of  practice  prevents  us 
granting  a  new  trial  because  the  damages  are  too  1 
• '  unless  there  has  been  some  mistake  in  a  point  of 
on  the  part  of  the  Judge  who  presided,  or  in  the  calc 
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^^  <>f  figures  bjr  the  jury,*'— see  Rendall  v.  Hayward  (a),        1866. 
^     twfe/  C.  J., — the  application  for  a  new  trial  in  this        kellt 
^^^i  wWch  was  acceded  to  by  the  full  Court  on  neither    gm^ooK* 
^bose  grounds^  ought  not  to  have  been  entertained^ 
^^  we  ought  not  to  have  put  the  plaintiflF  to  the 
^*'^^ble  and  exertion  of  endeavouring^  as  he  did  with 
ability  and    perfect    propriety^   to  support    his 


The  cases  which  wiU  be  referred  to  by  my  learned 

^^•■^otliers  on  the  point  of  practice  do  certainly  shew  that 

^"^  Cknirts  are  reluctant  to  grant  new  trials  in  actions 

tort  solely  because  the  damages  are  too  low ;  but  they 

not  such  as  in  my  judgment  should  govern  our 

ion  in  a  case  like  the  present^  and  are  not  the 

cases  on  the  point.     One  of  those  cases^  Gibbs  v. 

^naley  (Jb),  was  an  action  against  a  surgeon  for  negli- 

;^  whereby  the  plaintiff  lost  his  leg^  in  which  the 

%  having  been  properly  told  by  the  Judge  that  if 

thought  the  defendant  guilty  of  any  negligence  the 

plaintiff  would  be  entitled  to  nominal  damages^  but  to 

*^rions  damages  if  they  thought  the  loss  of  the  plaintiff's 

lunl)  was  attributable  to  the  defendant's   carelessness 

^nd  want  of  skiU,  adopted  the  former  alternative^  with 

^^^liich  course  the  learned  Judge  certified  that  he  was 

tttttisfiedy  and  the  Court  refused  a  new  triaL  In  the  other, 

-Retidiff  V.  Haytoard  (a),  a  case  of  verbal  slander,  the 

damages  were  not  of  an  amount  so  low  as  to  indicate  a 

desire  to  disparage  the  plaintiff,  which  this  verdict  for 

^    firthing  undoubtedly  does,  and  would  probably  have 

"®®^  thought  abundant  had  they  been  paid  down  before 

•**oii  brought,  that  is,  had  it  not  been  for  the  law  of 


(a)  6  Bing,  N,  C.  424.  (*)  1  C.  B,  6'10.  041. 
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18G6.  On  the  other  hand,  in  the  case  of  Armytage  y.  Haley  (a),  ^r 

Kkllt  ^^^8  Court,  Lord  Denman  at  the  time  presiding,  and 
Sherlock.  P^^^^^oriy  Williams  and  Coleridge  JJ.  being  membera  of 
\ty  which  was  an  action  to  recover  damages  for  an  injury 
which  the  plaintiff  had  sustained  through  the  n^ligent 
driving  of  the  defendant's  servant^  although  it  was 
pressed  upon  them,  in  language  which  the  Court  had 
recently  used^  that  it  would  not  take  upon  itself  to 
<'  unravel  the  grounds  and  motives  which  may  have  led 
to  the  determination  of  a  question  once  settled  by  the 
jurisdiction  to  which  the  law  has  referred  it/'  held  that 
a  farthing  damages,  were  no  damages  at  all,  and  granted 
a  new  trial. 

If  in  a  case  of  personal  injury  the  supposed  rule 
practice  was  deemed  too  weak  to  countervail  the  p 
justice  of  the  case^  it  ought  not  surely  to  be  deem 

inflexible  where  we  think  that  an  injury  has  been  ilnnn^^  m xpl 

to  personal  feelings,  to  honour  and  character,  such 
entitled  the  plaintiff  to  substantial  damages. 

We  have  ourselves  during  this  Term  (6),  thoughzf - 
there  had  been  no  mistake  of  the  Judge  in  point  of  la 
and  no  miscalculation  of  figures  by  the  jury,  set  aside 
a  verdict  and  granted  a  new  trial  on  account  of  the  in 
adequacy  of  the  damages  ;  because  we — my  Lord  Chie: 
Justice,  my  two  learned  brothers  and  myself — were  a 
opinion  that  there  had  been  no  real  assessment  of  da 
and  that  the  machinery  of  justice  had  failed. 

I  think  it  right  to  say  that  much  of  what  fell 
the  learned  Judge  in  the  course  of  the  trial,  and  whickC^ 
has  been  made  the  subject  of  complaint  to  us,  appears 
pie  to  have  been  entirely  misunderstood  by  the  plaintiff 
but  I  also  think  that  instead  of  giving  the  jury  so  man 

*  {^)  •!  ^'  i?.  917.  (A)  See  the  preceding  case. 


m 
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reasons  for  assessing  the  damages  at  a  low  amount^  and        1866. 
io8l:ead  of  the  nice  di&quisition^  in  answer  to  their  ques-       kblit 
ti.oKi  nrhat  amount  would  carry  the  costs,  about  the  law     sh^^J^jj 
of  costs  and  the  mischief  of  giving  a  shilling  more  than 
tl&e  exact  amount  of  damage  proved  to  have  been  sus- 
tsiJjied  in  order  to  give  the  plaintiff  costs^  there  being  no 
pTxx>f  of  pecuniary  damage^  the  learned  Judge  would 
l^^i-ve  done  better  to  have  advised  them  that  regard 
l>eiiig  had   to   the   character^  the  falseness^  the  long 
<^ozitinuance  of  the  libels,  and  the  inadequacy  of  the 
de£eiidant'8  apology  in  respect  of  time  and  substance 
'•'i*h  reference  to  the  requirements  of  the  statute  under 
^^'l^cli  alone  it  was  admissible^  the  case  was  not  one  for 
^^>iiunal  damages* 

^pon  the  whole  the  result  of  the  plaintiff's  appeal  to 

^  law  of  his  country,  adding  as  it  does  insult  to  injury 

giving  a  victory  over  him  to  his  reviler,  is  in  my 

ion  much  to  be  r^retted,  and  one  which^  with  the 

respect  for  the  judgment  of  my  learned  brothers, 

tuight  well  interfere  to  prevent. 

^^      ^^BLLOB  J.     In  this  case  a  rule  had  been  obtained 
tJie  plaintiff  for  a  new  trial,  on  the  ground  that  the 


assessed  by  the  jury  were  inadequate  to  com- 
te  him  for  the  various  libels  of  which  he  com- 
iied«     I  should  certainly  have  been  better  satisfied 
the  result  of  the  trial  if  the  jury  had  assessed  the 
ixiages  on  a  higher  scale,  as  I  think  that  the  per- 
^^«iice  of  the  defendant  in  the  reiteration  of  defamatory 
'^^b^k.^fcements  concerning  the  plaintiff,  either  wholly  untrue 
gmmij  exaggerated,  was  not  sufficiently  met  either 
lis  tardy  and  meagre  apology  or  palliated  by  any 
tual  provocation  which  he  individually  had  received. 
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1866.       At  the  same  time  I  cannot  perceive  that  there  was  i 
Kblli       t^e  course  of  the  trial  any  misdu^ction  in  point  of  la 
Sheiilock.     ^7  ^^®  Judge,  or  any  mistake  as  to  their  duty  on  tl 
part  of  the  jury,  or  any  unfair  practice  on  the  part  < 
the  defendant,  which  can  bring  this  case  within  tii 
exception  to  the  general  rule  laid  down  and  acted  npc 
by  the  Courts  with  regard  to  their  interference  wii 
the  assessment  of  damages  by  a  jury.     In  RendaU 
Hayward  (a)  Tindal  C.  J.,  in  refusing  the  rule  for 
new  trial,  is  reported  to  have  said,  *'I  think  a  ma 
complete  measure  of  justice  would  have  been  attain< 
if  the  jury  had  given  higher  damages,  but  the  Cou 
never  grants  a  new  trial  because  the  damages  are  Ic 
unless  there  has  been  some  mistake  in  a  point  of  k 
on  the  part  of  the  Judge  who  presided,  or  in  tl 
calculation  of  figures  by  the  jury;'*  and  in  CHSbbs 
Tunaley  (ft)  the  same  learned  Judge  observed,  "  It 
not  usual  with  the  Courts  to  grant  a  new  trial  on  tl 
ground  that  the  damages  are  smaller  than  the  Cou 
may  think  reasonable." 

If,  indeed,  we  could  see  that  the  jury  had  evaded  tl 
duty  of  applying  their  minds  to  the  consideration 
the  amount  of  damages,  we  might  and  ought  to  tre 
it  as  no  verdict  at  all,  as  we  have  done  in  other  case 
but  I  am  unable  to  perceive  any  such  evasion  of  du 
in  the  present  case. 

In  actions  of  libel  and  slander,  and  in  other  actio 
of  tort  not  resulting  in  special  damage  which  can 
matter  of  computation,  I  think  that  we  should  be  t€ 
chary  in  interfering  with  the  province  of  the  jury,  a 
that  the  least  which  can  be  required  of  a  plaintiff  w 
complains  of  the  inadequacy  of  the  damages  assess 

(fl)  5  Biiuj,  xV.  C.  424.  (h)  1  C  B.  6^10,  641, 
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^y  fhe  jury  is^  that  he  should  be  able  to  shew  that  he        1866. 
"*^  not  afforded  by  his  conduct  any  legitimate  ground        kelly 
^Poii  which  they  could  fairly  and  reasonably  have  acted     sbeslocx. 
^    eitimating  at  a  nominal  sum  the  damages  to  which 
he  may  be  entitled. 

Ifow  in  the  present  case  it  cannot  be  disputed  that 

the  plaintiff  did,  by  preaching  a  sermon  on  the  8th 

-^^^ooembtTf  1863,   on    the   appointment    of   a   Roman 

C<fe.tholic  Chaplain  to  the  Borough  Prison  of  Liverpool, 

&xmd  another  sermon  on  the  following  Sunday  on  the 

O€5cauon  of  the  election  of  a  Jew  as  mayor  by  the 

Oorporation  of  Liverpool,  and  by  publishing  both  ser- 

mona  in  the  newspapers,  challenge  the  criticism  of  the 

and  the  public    Upon  those  sermons  appearing 

print  the  defendant,  as  editor  of  the  Liverpool  Mail, 

pia.'UiBhed  on  the  21st  November  an  article  in  his  news- 

P^fer,  which  comprised  the  libel  complained  of  in  the 

^^^  count  of  the  declaration,  and  which  undoubtedly 

x>  far  exceeded  the  bounds  of  legitimate  criticism  as 

^^^  come  within  the  legal  definition  of  a  libel.     This 

^^■^ude  was  followed  by  other  articles  not  complained 

^^  in  the  declaration,  but  which  led  to  a  letter  from 

'^he    plaintiff    published  in    the   Liverpool   Courier  of 

-'^^AriLiry  5th,  1864,  in  which,  in  assigning  reasons  for 

^ot  sending  that  letter  for  insertion  in  the  Liverpool 

-^^ail,   of  which    the    defendant  was    the   editor,   he 

^escribed  that  paper  as  '^  the  dregs  of  provincial  joumal- 

,  of  which  the  town  o(  Liverpool,  and  especially  any 

of  religionists  in  it,  ought  to  be  ashamed.'^     Other 

^K^Bttera  subsequently  arose,  all  of  which  were  the  subject 

of  oonunent  and  criticism  in  the  defendant's  newspaper, 

and  other  allegations  of  an  offensive  character  were  made 

"^  deference  to  the  use  of  the  church  and  the  vestry 
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1866.  by  the  plaintiff^  which  certainly  appear  to  have  bee 
Kbllt  thoroughly  explained,  and  to  have  been  of  a  charact^ 
Sherlock  ^i^tirely  different  from  that  represented  by  the  defendan 
Unfortunately  some  other  disputes  occurred  betwec 
the  plaintiff  and  the  oi^anist  of  his  churchy  which  gai 
rise  to  proceedings  against  the  plaintiff  before  the  magi 
trates  for  assault,  and  the  plaintiff  himself  took  tl 
opportunity  of  making  in  his  church  as  well  as  at 
meeting  observations  of  an  offensive  character  regardio 
those  proceedings  which  he  caused  to  be  published  in  tl 
newspapers,  and  which  the  defendant  alleged  that  I: 
understood  to  impute  to  him  a  charge  of ''  inspiring  tl 
complainant^'  in  the  proceedings  against  the  plaintiff  ft 
the  assault  ^'  to  swear  to  the  thing  that  is  not,''  and  all 
charging  that  ^'  iniquity  had  been  worked  against  hii 
by  peijury  and  conspiracy."  These  latter  remarks,  tE 
defendant  alleged,  gave  rise  to  the  article  complained  of : 
the  ninth  count  of  the  declaration ;  and  ultimately,  aftei 
correspondence  with  the  plaintiff's  attorney  in  which  i 
apology  was  offered  but  not  in  terms  satisfactory  to  tZ 
plaintiff,  this  action,  amongst  others,  was  commence 
It  is  impossible  to  deny  that  these  various  matters,  beii 
in  evidence  before  the  jury,  might  reasonably  affect  t" 
measure  of  damages. 

It  is  not  enough  to  justify  us  in  setting  aside  the  V6 
diet  that  we  believe  the  jury  did  not  form  the  sac 
estimate  which  we  might  have  done  of  the  fact  that  t 
libels  extended  over  a  long  period  of  time,  and  reiterat 
imputations  which  had  been  satisfactorily  explained, 
may  suffice  to  say  that  as  to  the  amount  of  damages 
was  the  province  of  the  jury  to  weigh  both  the  matte 
of  aggravation  and  mitigation,  and  to  determine  t! 
result. 
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I  am  therefore  of  opinion  that  we  cannot,  without        1866. 
^^psuling  from  a  well  established  practice,  grant  a  new 
^'^^  in  the  present  case. 


3ucKBURN  J.     I  have  come  to  the  same  conclusion 
my  brother  MeUor.      I   do  not  think  that  there 
tnj  inexorable  rule  of  practice  by  which  we  are 
I^s^^aded  from  ever  granting  a  new  trial  on  account 
the  smallness  of  damages'.     In  several  cases  alluded 
by  my  brother  Shee^  where  the  smallness  of  the 
shewed  that  the  jury  had  made  a  compromise, 
instead  of  deciding  the  issue  submitted  to  them  of 
S^iilty  or  not  guilty  had  agreed  to  find  for  the  plaintiff 
^rithoQt  damages,  the  Courts  granted  a  new  trial ;  but 
*^li€re  the  case  is  much  the  same  as  if  the  jury  had  held 
out  and  had  been  discharged  without  a  verdict.     In 
^^e   present  case  there  could  be  no  doubt  that  the 
publications  were   libels,   and  libels  of  a  gross    and 
offensive  character ;  and  if  the  question  had  been  one 
of  punishing  the  defendant,  no  one  could  have  doubted 
tliat  the  verdict  ought  to  have  been  heavy.     The  ques- 
tion, however,  was  not  what  fine  ought  to  be  imposed 
on   the  defendant,  but  what  compensation  ought  the 
plaintiff  to  have  for  his  injured  feelings ;    for  it  is  to 
\>e  observed  that  there  was  no  actual  pecuiiiary  damage, 
and  that  no  one  who  in  these  unhappy  controversies 
was  not  already  prejudiced  against  the  plaintiff  would 
*^*"^  worse  of  him  in  consequence  of  the  vulgar  abuse 
of  the  defendant. 

^^w  there  can  be  no  set-off  of  one  libel  or  misconduct 

^^'^^'^t  another,  but  in  estimating  the  compensation  for 

^   plaintiff's  injured  feelings  the  jury  might  fairly 

'^^ifJcr  his  own  conduct  and   the  degree   of   respect 
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KiLLT 
SHKAI.OOX. 


[trinity  term] 

which  he  had  shewn  for  the  feelings  of  others;  an* 
finding  on  the  evidence  that  he  published  in  the  Iocs, 
press  sermons  reflecting  on  the  local  authorities; 
that  he  published  a  statement  (which  I  own  I  thiid 
borne  out  by  the  articles)  that  the  defendant's  pqtei 
was  so  conducted  as  to  justify  the  epithet  of  "thi 
dregs  of  provincial  journalism^''  and^  above  all,  that  h 
delivered  from  the  pulpit  and  published  in  the  pro 
vincial  papers  a  statement  to  the  effect  that  some  of  hi 
opponents,  no  matter  in  my  opinion  whether  includiuj 
the  defendant  or  not,  had  been  guilty  of  subomatioi 
of  perjury,  and  would,  as  he  charitably  hoped,  repen 
on  their  death  beds  and  confess  their  guilt,  I  cannc 
say  that  I  think  the  jury  were  bound  to  give  hii 
substantial  damages,  though  I  heartily  wish  that  thd 
verdict  had  not  been  such  as  to  give  an  appearance  < 
triumph  to  the  defendant. 

The  rule  must,  in  conformity  with  the  opinion  of  th 
majority  of  the  Court,  be  discharged. 

Rule  dischai^ 


May  7th. 


Trial/or 
felony. 
Error. 

Discharge  of 
jury  without 
verdict. 
Discretion  of 
Judge. 
Fre^h  trial. 
Competent 
witness, 
AcrampNce, 


IN  THE  EXCHEQUER  CHAMBER. 


WiNSOR  against  The  Queen  (in  error). 

1.  In  a  case  of  felony,  capital  or  otherwise,  the  Judge  has  a  d 
cretiouaiy  power  in  case  of  evident  necessity  to  discharge  the  ju 
without  givine  a  verdict ;  and  such  discharge  is  no  bar  to  a  fresh  tr 
of  the  accusea  on  the  same  indictment 

2.  The  discretion  of  the  Judge  in  exercising  that  power  cannot 
reviewed  by  any  legal  tribunaL 

3.  Two  female  prisoners  being  jointly  indicted  at  the  Assizes  for  fclot 
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tHe  jmy,  not  agreeing^,  were  discharged  by  the  Judge  from  giving  a  verdict. 
A.t  a  gabseqnent  Assizes  one  was  again  put  on  her  trial,  and  the  other 
adznittod  to  give  evidence,  without  having  withdrawn  her  plea  of  not 
guilty,  and  a  nolle  prosequi  not  having  been  entered :  held,  that  she  was 
mp^ent 

-4L  Writ  of  enor  upon  a  judgment  on  an  indictment  at  the  Summer 
fat  the  connty^  of  D,  alleged  that,  at  the  Spring  Assizes  for  the 
16  ooontj,  the  plamtifT  in  error  and  M.  A.  H,  were  tried  for  murder ; 
tliat  after  the  case  on  the  part  of  the  Crown  and  of  the  prisoners  had 
l>e«o  oonduded,  and  the  Judge  had  charged  the  jury,  the  juiy  having 
been  then  k^  toffether  for  thirty-two  hours  during  the  trial,  retired 
to  coDBult  upon  tneir  verdict,  and  after  five  hours,  that  is  to  say  at 
ftwt  minutes  before  midnight  on  Saturday ^  and  before  the  Lord's  day, 
'Ki^CTietDmed  to  the  bar,  and  bein^  asked  by  the  Court  whether  they 
bw  agreed  upon  their  verdict  said  that  they  had  not,  and  that  they 
^^>v]d  Bot  asree  upon  any  verdict;  and  therefore,  because  it  appeared  to 
^*i«  Court  uat  the  jurors  had  not  agreed  and  were  unable  to  agree  upon 
>jr  verdict,  and  because  all  the  other  business  of  the  session  of  gaol 
-liVeij  was  finished,  and  because  the  Lord's  day  was  immediately  at 
14  and  because  the  justices  were  required  to  proceed  to  the  county 
C  on  Monday  next  ensuing,  and  because  it  appeared  to  the  justices 
^  ^^^  ^®  reasons  aforesaid  it  was  necessaiy  to  discharge  the  jury, 
7"^  did  on  the  ground  of  such  necessity  discharge  them.    Held,  no 


1866. 

WiNSOR 
V. 

The  QuEBV. 


Mh*  fiROB  on  the  judgment  of  the  Queen^s  Bench  in 

this  case^  reported  vol.  6^  p.  143. 

On  Tuesday,  April  24th^  the  plaintiff  in  error  was 

bvonght  into  this  Court^  before  Erls  C.  J.^  Smith  J.^ 

.STiN,  Channell  and  Pigott  BB.,  by  writ  of  habeas 

lus;  and  by  her  counsel  Henry  C.  Folkard  prayed 

of  the  writ  of  error  and  return  thereto ;  and  the 

le  were  read.     The  subsequent  steps  were  taken 

su^cording  to  the   practice  settled   in  Mansell  y.    The 

Qm4p«i,  in  error  (8   E.  §•  B.  85-87);   and  the   Court 

liaving  fixed  Friday,  the  4th  May,  for  the  argument, 

t:lie  prisoner  was  removed  to  the  gaol  of  Newgate, 

^e  argument  took  place  on  the  4th  and  5th  May : 
"cfore  Eble  C.  J.,  Pollock  C.  B.,  Bylbs  and  Smith  J  J., 
^^*^*TiN  and  Bramwell  BB. 


•^^^Aard  {ColUns  with  him),  for  the  plaintiff  in  error. 

^**^>:"^^  A  Judge  has  no  power  to  discharge  a  jury  trying 

^K^ital  felony  because  they  are  unable  to  agree  on  a 
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1866.       verdict ;  and  if  he  has,  here  was  no  jost^reaaon  for  it 
W1V80&      exercise. 
The  QuBBir.       Secondly.  When  the  jnry  trying'a  prisoner  have  beeiii^^^^^^^^ 
improperly  discharged,  he  can  never  be  tried  again. 

He  repeated  the  arguments  psed  by  him  in  the  Coorfk^^XFCDnrt 
below  :  citings  on  the  first  point,  Co.  LiU.  227  &.»  3  InslJ% 
110, 2  Hale  P.  C.  258, 294  wUh  Emljfn's  noie{a\  297, 806^ 

2  Hawk.  P.  C,  by  Curtoood,  619,  41  Ass.  \\,2  RoL  Abj^'^^^    Ab. 
712,  L  86,  3  Black.  Comm.  373,  Bac.  Abr.  Juries  (G.)<  .-SE>  G.) 
21   Ass.  21.,  2  Vin.  Abr.  124,  Adjournment  (I.),  pL  IX     -H  J^ 

3  Vin.  Abr.  192,  Assise  (B.),  pL  12, 2  InsL  26,  Bro.  Ahr^^^^Sr. 
Adioumementi  pi.  4,  Fleta,  lib.  1.  c.  34.  «.  36,  lib.  2,  c.  5^SS.  c3.  52^ 
s.  37,  Britton,  by  Kelham,  41-43, 44,  iy  Nichols,  31, 32-8B—  «-^, 
Jl/o^na  C^arto,  9  H.  3.  c.  12.,  3  G.  4.  c.  10.,  13  &  1*-  -MI     U 
Vict.  c.  25.,  Doct.  and  Stud.  Dial  2,  c.  52,  Jtn<:A  Zaio  415S.  .KZ5, 
book  4,  &  36,  Jenk.  Cent.  4,  Gi5«  84,  Madox  Hist.  Excl^r^aclu,. 
551,  ed.  1711,  vol.  2,  p.  5,  2nd  ed.,  Com.  Dig. 
(B.  3),  Trials  per  pais,  247,  249,  250,  8th  ed.,  by 
combe,  2  Reeves  Hist.  Engl.  Law,  269-270,  1  Chitt. 
Law,  630,  632,  634,  654,  21  Vin.  Abr.  338,  Trial  ( 
e  4),  pi.  4,  Pettingal  Enquiry  into  the  Use  and  Practic:^ 
of  Juries  among   the    Greeks  and  Romans,    166,  16 
Mirrour  of  Just.,  ch.  5,  sect.  1,  p.  239,  Spelman  Viti 
jElfredi  Magni,   lib.  2,  p.  83,   referring   to  Cadwine 
Case,    Hale    Hist.    Com.    Law,   by    Runnington,    34 
Mounson  and   Wesfs  Case  (a).  Rex  v.  Ledgingham  {b^ 
Anon,  (c),  Reg.  v.  Perkins  (rf),  Rex  v.  WHkes  (e).  Rex 
Stevenson  (/),  Rex  v.    Woolf  (g),    3   Burn  Just.   97] 

(fl)  1  Lean.  132.  (6)  1  r«i^.  97. 

(c)  1  5a/A-.  201 ;  S.  C.  Wright  v.  Crump,  7  Mod,  1. 

(rf)  Cited  in  Chedwick  v.  ^t^A^^,  Carth.  464. 

(e)  4  J?Mn-.  2527.  2539,  per  Lord  Mansfield. 

(/•)  2  J^flrA  a  C.  546.  {g)  1  CAiV.  ^<y.  4(U-420. 
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jZ&thei,  Rex  v.  Jeffs  (a),  Rex  v.  Mawbey  (b),  Lord  Dela-        18G6. 
#  Case  (c) 9  Hardy's  Case{d)y  Home  Tooke*s  Case{e\       winsoe 
^UPs  Case  {f\  Harrison  v.  Harrison  {g\  Morris  v.     rpj^^  Qukeh. 

(A),  Powell  V.  Sonnetty  in  error  (t),  i?^x  v.  i^oo?- 

(;),  Rexv.  fFade{k),  Conway  and  Lynch  y.  The  Queen, 

^rror{l)y  Rex  v.  Newton  (m),  Rex  v.  Edwards  (n),  White^ 

and  FenwiclCs  Case  {o\  Morris  v.  Davies  (p),  Davi- 

'sCase(q),  Reg.y.  Charksworth  (r),  /S'Aea  v.  The  Queen, 

^rror  (s).  Rex  v.  Kell  {t\  Reg.  v.  Leary  and  Cooke  («), 

.  V.  Lecken  (o),  iSgy.  v.  TA?cke  and  M*  Garry  (w).    And 

the  second   point,   Rookwood^s  Case  {x\   Spong  v. 

(y),  Kinloch's  Case  (z),  Conway  and  L^ynch  v.  The 

,  m  error  {aa\  Rex  v.  /S'A^n  (W),  Tinkler  v.  i2o2i7- 

(cc),  Campbell  v.  ZVie  Queen,  in  error  {dd),  Reg.  v. 

(ee). 

It  is  also  matter  apparent  on  the  face  of  the  record 

ih&t  the  testimony  of  Mary  Ann  Harris  was  improperly 

reoeived.    In  many  cases  matter  of  evidence  cannot  be 

(«)  2  Sir.  984.  {b)  6  T.  R,  G19. 

(f)  11  How.  8L  Tr.  661.  (cf)  24  How.  St.  Tr.  414.  418. 

W  25  JSToto.  5/.  Tr.  129—130.  (f)  28  ^ow.  St.  Tr.  647. 

(^)  »  Prue  89.  (n)  3  Or.  ^  iT.  90,  note  (a). 

(t)  3  J5»n^.  381 ;  aff.  in  H.  L.,  1  Bligk  N.  S.  545 ;  TjSow  N.  S.  56. 

O")  4  5.  f  A.  273.  (>fc)  1  Afoo.  C.  C.  86. 

(0  7  Ir.  Law  Rfp.  149.  (w)  3  Car.  cf  A".  85.  90. 

(n) R,  fB.22^;8.C.3  Camp.  207.    (•)  7  fiiwi.  5/.  Tr.  79.  120. 

0^)  3  Cb-.  #  P.  427.  (q)  2  F.  ^  F.  250. 

W  i  -8.  #  &  460.  529,  per  Blackburn  J. 

W   12  /r.  J!>np  Rep.  153. 

^O  1  C,.,  j-  Due  Ir.  Circuit  Cos.  151. 

W  3  ^^^  212. 

(^)  3  7^,  174, 

W   13  jji^,  5^.  TV.  139.  173.  (y)  2  fP.  Rl.  802. 

0^  ^   <?.  #  ^.  634.  (cc)  4  ^.  4'  E.  868.  8«9. 

J^^  ^\q.B.  799.  814.  838. 
^.  ^*^   ^  i)fli.  C.  C.  94.  124.  128.  198.  210.  222. 
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1866.  assigned  for  errof^  but  the  reason  of  that  ia  tha 
WixBOK  proper  remedy  is  by  bill  of  exceptions  or  motion 
The  QvxBxr.  ^^^  trials  the  former  of  which  will  not  lie  in  crii 
cases ;  2  Hawk  P.  C.  by  Curwood,  618-619 ;  neithe 
such  an  exception  as  this  be  made  a  groond  eithei 
new  trial  or  of  plea  or  of  demurrer.  \^Martin  B.  It 
not  appear  on  the  record  here  that  Maty  Ann  L 
was  admitted  as  a  witness.  The  Solicitor  Generu 
jR.  P.  Collier. — It  is  not  so  stated,  and  the  Crow] 
therefore  contend  that  this  point  does  not  arise.  Jfa 
B.  This  matter  was  referred  by  the  Crown  to  the  t 
Judges^  who  gave  their  opinion  upon  it  (a).  Erie 
I  am  authorized  by  my  brothers  to  say^  and  I  agree 
them^  that  the  point  whether  Mary  Ann  Harris  \ 

competent  witness  or  not  does  not  appear  on  this  ten 

» 

Folkard  then  moved  for  a  certiorari  to  ameni 
record  in  this  respect,  offering  to  shew  by  affidavit 
in  fact  Mary  Ann  Harris  was  examined  as  a  witnc 
the  part  of  the  prosecution. — In  9  Vin.  Abr.  Error  (] 
p.  554^  it  is  said,  ''After  in  nullo  est  erratum  pie 
the    Court    to   inform    their  consciences    may  i 

(a)  The  reporters  have  been  faroured  by  the  Home  Office  with 

of  this  document. 

"  Begina  v.  Winsor. 

"  "We  think  that  the  evidence  of  the  witness  Harris  was 
admissible,  although  she  was  jointly  indicted  with  the  conTict)  ai 
not  been  previously  convicted  or  acquitted. 

"  We  do  not  think  it  expedient  that  any  general  rule  should 
down  as  to  the  course  which  ought  to  be  pursued  in  such  cases. 

*'  In  some,  it  may  be  better  that  the  accomplice  who  is  to  be  1 
forward  as  a  witness  should  be  acquitted,  or  a  nolle  prosequi  e 
in  others  not. 

"  "With  reference  to  this  particular  case,  we,  in  common  with  the 
Judge  who  tried  the  case,  and  by  whom  all  the  circmnstances  ha' 
brought  before  us,  are  of  opinion  that  no  injustice  or  irregularis  c 
of  which  the  convict  can  properly  complain." 

(Signed  by  the  fifteen  Jud 
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a  certiorari  to  amend  the  record.**    He  adds  in  a  note,        18G6. 

"  Though  they  cannot  have  it  Ex  rigore  juris,  because       Winsor 

they  have  had  certiorari  at  the  suit  of  the  party,  but    jy^^  qvttv^ 

thej  may  have  certiorari  ad  informandam  conscientiam 

ex  gratis  carise ;  and  Ley  C.  J.  would  have  amended  the 

record,  and  then  it  was  said,  that  in   the  Exchequer 

Chamber  they  might  move  for  a  new  certiorari,  and 

there  they  would  certify  it  according  to  the  amendment ; 

And  one  Molineux^s  case  was  cited,  where,  upon  error 

in  C.  B.  the  record  was  amended  here  in  B.  R.  by  the 

record  itself  which  was  brought  hither,  and  by  a  clerk 

of  C.  B.  which  was  done  also  by  advice  of  the  Court  of 

C.  B.  concurring  with  them.**     [He  also  cited  9  Fi/i. 

^*r.  474,  Error  (A.  2).]      [Pollock  C.  B.     We  cannot 

'D^e  the  amendment  asked  for.] 

^olkard  then  argued  that  Man/  Ann  Harris  was  not 

wduced  as  an  ordinary  witness  but  as  an  approver. — The 

®M  system  of  approvement  is  fully  described  in  Rex  v. 

^^^{a\  and  although  the  portion  of  it  which  relates  to 

Signing  a  coroner  to  the  accused  no  longer  exists,  and 

*he  rest  is  fallen  into  disuse,  the  right  to  resort  to  it 

'^oaaina.    If  so  it  ought  to  appear  on  the  record  that 

***e  necessary  formalities  were  gone  through,  for  the 

^^fault  of  the  Court  may  be  assigned  for  error ;  Bac. 

^^'•.  Errory  (K.)  4.     Thus  it  should  appear  that  Mary 

'^^n  Harris  withdrew  her  plea  of  not  guilty,  Britton,  by 

*5?«am,  39,  161,  by  Nichols,  29,  120-1,  3  Inst.    129, 

"^^  Abr.  Approver  ;  Com,  Dig.  Justices  (V  2.),  2  Hawk. 

•  C  by  Curwood^  282,  283,  and  that  thereupon  the  clerk 

^a^ize  prayed  that  she  might  be  examined  on  the  part 

^^  ^hc  Queen.     [He  also  cited  10  Fin.  Abr.  30,  Error, 

^^'  c).]   2  HaU  R  a  228,  *'  If  A.  be  indicted  of  felony, 

(fl)  1  Leach  C.  C.  115.  118-9;  S.  C.  Cowp.  331.  334-0. 

2  K  2 
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1866.  and  plead  not  guilty,  and  put  himself  upon  tbe  coun 
WiMBOR  And  the  jury  is  charged  with  him,  yet  before 
The  Quxsir.  evidence  fully  heard^  and  the  jury  gone  firom  the  1 
he  may  be  admitted  to  be  an  approver/'  where  o 
are  cited  from  the  Year  Books  (a).  In  3  Russ.  Cr,  i 
4th  ed.,  '^  It  would  seem  to  be  a  reasonable  condos 
from  these  premises^  that  where  several  prisoners  arc 
their  trials  one  of  them  would  be  a  competent  witi 
for  the  others  at  common  law.  There  is,  however, 
decision  to  that  effect ;  and  although  Lord  Hale  sei 
to  have  thought  it  possible  that  indicting  an  accomp 
jointly  with  his  companion  might  not  wholly  take  ai 
his  testimony,  (1  Hale  P,  C.  305,)  yet  there  is  not  c 
the  uniform  practice  of  never  calling  a  prisoner  joii 
indicted  with  another  as  a  witness,  but  also  weig 
authorities  the  other  way/'  When  two  prisoners 
jointly  indicted,  before  either  can  be  received  as  a  \ 
ness  against  his  companion  he  must  be  either  convic 
or  acquitted ;  Rex  v.  Rowland  (b\  Child  v.  Chami 
lain  (c),  Reg,  v.  Jackson  and  Cracknell  {d),  Reg.  v.  ffD 
nell  (e),  Reg.  v.  Lyons  if).  Here  Mary  Ann  Harris  is  8 
party  to  the  record,  for  her  plea  of  not  guilty  remi 
and  no  nolle  prosequi  has  been  entered,  and  one  jury 
already  deliberated  on  her  guilt.  It  is  illegal  and  unc 
stitutional  to  admit  a  person  to  be  a  witness  under  a 
circumstances.     The  doing  so  is  error  as  much  as  tr| 

{a)  The  passage  however  proceeds  thus.  "  But  if  the  whole  evic: 
be  heard,  then  shall  he  not  be  admitted  to  be  an  approver.  21  Bid,  3. 
Coron.  449.  2  H,  7.  3.  So  that  it  seems  much  in  the  discretion  o 
Court  to  admit  him  to  be  an  approver  at  any  lime  before  verdict  £ 
though  after  not  guiltj  pleaded.  12  E,  4. 10  6.  in  B.  R.,  and  II 
5  b,t  per  omnes  justic*,  which  is  of  greater  weight  than  the  other  be 
The  last  case,  22,  adds  "  Mes  autrcment  est  in  appeL" 

(A)  7?.  4-  M.  401.  (c)  6  a  #  P.  2ia  2B 

{d)  6  Cox  Or,  Co.  r)25.  (e)  7  Cox.  Cr,  Ca,  M 

if)  1)  Cur.  4-  P.  oXk 


XXIX.   VICTORIA.  497 

A  prisoner  without  arraignment^  or  by  a  jury  not  sworn^       1866. 
or  aa^  where  a  husband  and  wife  are  jointly  indicted,       WnwoiT" 
'©ceiving  the  evidence  of  one  against  the  other.  ^^^^  Qvewst 

The  SoUcitor  General  (Sir  R.  P.  Collier)  (Hannen 
with  him)  appeared  for  the  prosecution. 

'^  Court  said  they  would  hear  him  on   another 
day,  if  necessary. 

Adjourned. 

The  judgment  of  the  Court  was  now  delivered  by 

^s  C.  J.    In  this  case  it  has  been  contended  on 

^half  of  the  prisoner,  the  plaintiff  in  error,  that  the 

^Jiviction  appearing  on  the  record  is  erroneous  because 

**  appears  thereon  that  the  prisoner  had  been  given  in 

^^^^^  to  another  jiupy  at  a  former  assize,  who  had  come 

^  Ho  verdict  and  had  been  discharged  by  order  of  the 

^<]ge  for  reasons  which  were  alleged  to  be  insufficient 

^  Jaw.     But  we  are  of  opinion  that  there  is  no  error 

apparent  on  this  record,  and  we  have  come  to  this  con- 

^^ion  notwithstanding  the  arguments  and  authorities 

adduced  by  the  learned  counsel  for  the  prisoner,  because 

^e  find  that  the  power  of  a  Judge  to  discharge  a  jury 

*^foTe  verdict  has  been  the  subject  of  numerous  adju- 

^<^tions,  and  that  all  the  important  arguments  and 

^^thorities  to  which  our  attention  has  been  now  directed 

^*ve  been  frequently  collected  and  carefully  discussed 

^^    tlose  cases,  and  we  consider  that  the  strength  of 

'^aacming  and  the  weight  of  authority  lead  us  clearly 

^    the  conclusion  above  stated;  and  we  refer  to  the 

^^^^e^  of  Rex  v.  Kinloch  (a),   Conway  and  Lynch  v.  The 

^^^en  {in  error)  (J),   Newton's   Case  (c),  Rey.  v.  Davi- 

(''>  inciter  C,  L.  :>2.  CO  7  /r.  Laxo  Rei\  1 19. 

(o)  13  «.  B.  710. 
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1866.       son  (a),  Reg.  v.  CharUiworth  {h\  and  ihe  pneaent 
WixBOB      of  Reg.  ▼•  IVinsor  {c)  in  the  Conrt  below,  as  oontain- 

The  QusKN.  ^°S  ^  ^^^^  ^^°  ^^  ^^^  o^  either  side.  We  think  it 
unnecessary  again  to  go  through  an  examination  of 
these  authorities  and  arguments  upon  which  the  judg- 
ments in  the  cases  referred  to  were  rested,  all  with  one 
exception  leading  to  the  conclusion  above  stated.  The 
exception  is  the  decision  in  the  case  of  Con¥)ajf  and 
Lynch  ▼.  The  Queen  {in  error)  {d\  where  the  judg- 
ment of  the  majority  was  adverse  to  that  oonda* 
sion.  But  Crampton  J.  dissented  from  the  rest  of  the 
Court,  and  gave  a  judgment  {e)  remarkable  for  sound. 
reasoning  and  deep  research  by  which  the  propoaitionc 
of  law  on  which  he  relied  appear  to  us  to  be  dearlji 
established. 

We  consider  that  the  doubts  which  have  caused  thit 
repeated  litigation  originate  in  the  unlimited  terms  use^ 
by  Sir  Edward  Coke  in  stating  what  he  considered  to  b^ 
the  rule  of  the  common  law  relating  to  the  discharge  c= 
juries  before  verdict,  viz.,  a  *' jury  sworn  and  charged  Li 
case  of  life  or  member,  cannot  be  discharged  by  tkz 
Court  or  any  other,  but  they  ought  to  give  a  verdict  ;sm 
Co.  Litt.  227  b.  This  rule,  if  taken  literally,  seems  W' 
command  the  confinement  of  the  jury  till  death  if  thes 
do  not  agree,  and  to  avoid  any  such  consequence  a^ 
exception  was  introduced  in  practice  which  Blackstoi^ 
has  described  by  the  words  ^'  unless  in  cases  of  evideitf 
necessity;"  4  BL  Camm.  860  (/). 

But  the  exception   so  expressed  has  given  rise  ^ 
further  doubts,  because  "  necessity"  is  an  equivocal  wor*" 

(a)  2F,4'F.  250.  (h)  I  B.  i  8.  460. 

(c)  eB.4-  8.  143.  (d)  7  Jr.  Law  Rep.  149. 

(e)  See  this  judgment  reports  in  note  to  Re^.  v.  Charlestport^,  31  X— 
^V.  C.  25.  45-H.     See  also  note  to  Newims  Ca^c,  13  Q.  B,  73()-7. 
(/)  This  exception  does  not  appear  in  the  earlier  editions, 
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Dg  either  irresistible  compulsion  or  a  high  degree       1866. 
*^e>ci    Those  who  have  been  interested  in  object-      wihbor" 
^  a  discharge  of  a  jury  before  verdict  have  disputed    .^j^^  Quhh. 
^t;]ier  the  discharge  was  necessary  in  the  stricter  sense 
'^be  word«    The  same  dispute  about  the  meaning  of 
■   ^vord  necessity  in  the  exception  to  this  rule  is  the 
of  the  main  questions  raised  upon  this  writ  of 
;  and  they  are  in  substance  answered  when  we 
ide  on  the  meaning  of  that  word  in  the  exception  ^to 
nle^  and  apply  that  meaning  to  the  facts  appearing 
*^^^    "tliis  record.    We  assume  it  to  be  clear  that  the  dis- 

of  the  jury  before  verdict  may  be  lawful  at  some 
and  under  some  circumstances, 
en^  with  reference  to  the  facts  on  this  record^  we 
•1^  that  the  Judge  at  the  first  trial  had,  by  law,  power 
diBcharge  the  jury  before  verdict  when  a  high  degree 
Xieed  for  such  discharge  was  made  evident  to  his 
'^^d  from  the  facts  which  he  had  ascertained.    We  can- 
define  the  degree  of  need  without  some  standard  for 
parison.    We  cannot  approach  nearer  to  precision 
by  describing  the  degree  as  a  high  degree  such  as 
^he  wider  sense  of  the  word  might  be  denoted  by 
We  hold  further  that  the  Judge  alone  had  to 
when  the  ^'  necessity,"  in  this  sense  of  the  word, 
the  dischai^e  of  the  jury  was  made  evident  to  him, 
his  decision  thereon  is  not  made  subject  to  review  by 
legal  tribunal.    It  was  his  duty  to  exercise  his  dis-* 
ion  both  in  ascertaining  the  relevant  facts  and  in 
ining  their  effect  in  making  the  necessity  for  the 
arge  evident  to  himself.     The  lawfulness  of  the 
arge  depended  upon  the  result  of  this  exercise  of 
discretion,  and  the  statement  of  that  result  upon  the 
^^^^  is,  in  our  judgment,  sufficient  to  establish  that 
Order  for  the  discharge  in  question  was  lawfully 
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1866.  xnade^  and  that  the  subsequent  proceedings  to  trial  an 
WiKsoR  ~"  conviction  are  not  rendered  erroneous  thereby. 
The  QusEN.  ^  ^^®  discharge  of  the  jury  was  lawful^  all  the  gromub 
of  error  founded  on  the  assumption  that  it  was  unlawfii] 
faiL  The  contention  that  the  prisoner  has  a  right,  aftei 
a  trial  has  begun  and  he  has  been  given  in  charge  U 
the  jury,  to  demand  that  the  trial  should  be  continnec 
till  a  verdict  should  be  given,  or,  if  that  cannot  be  done 
thut  he  should  be  acquitted  and  discharged,  cannot  b 
maintained.  There  is  no  reason  or  authority  for  snpporl 
ing  such  a  contention ;  the  failure  of  some  of  the  jar 
to  agree  with  the  rest  is  distinct  from  a  doubt  entertaine 
by  the  whole  jury.  If  the  notion  could  prevail  that  th 
failure  of  the  jury  to  agree  entitled  the  prisoner  to  a 
acquittal,  it  of  course  follows  that  any  single  juryma 
by  refusing  to  agree  could  ensure  an  acquittal.  Even 
it  was  assumed,  for  the  sake  of  argument,  that  tl 
statement  on  the  record  led  the  Judges  of  the  Court  < 
error  to  the  opinion  that  the  order  for  the  dischai^  i 
question  was  an  improper  exercise  of  discretion  on  tl 
part  of  the  Judge  who  tried  the  case,  still  we  should  hoi 
that  such  a  discharge  was  no  legal  bar  to  a  second  tru 
either  on  the  same  or  on  a  fresh  indictment.  The  only  plei 
known  to  the  law  founded  upon  a  former  trial  are  plei 
of  a  former  conviction^  or  a  former  acquittal,  for  tl 
same  offence ;  but  if  the  former  trial  has  been  abortii 
without  a  verdict  there  has  been  neither  a  convictio 
nor  an  acquittal,  and  the  plea  could  not  be  proved.  Thf 
which  would  be  matter  of  plea  to  a  fresh  indictmei 
would  be  ground  of  error  upon  a  second  trial  on  tl 
same  indictment.  As  far  as  relates  to  the  former  aboi 
tive  trial,  nothing  which  then  took  place  could  be  groan 
of  error  on  the  second  trial  on  the  same  indictmeu 
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Qiileas  it  would  have  been  a  bar  by  way  of  plea  to  a  new 

iodictmeDt  for  the  same  offence.    All  the  authorities  are 

^^corrent  to  this  effect  with  the  single  exception  of  the 

<^>se  of  Conway  and  Lynch  y.  The  Queen,  in  error  (a),  and 

^  lare  before  given  our  opinion  on  that  case.  On  these 

grounds  we  decide  that  there  is  no  error  apparent  on 

™»  record^  and  the  judgment  of  the  Court  below  is 

^flSrmei 

The  learned  counsel  contended  further   that  there 

^^9  error  in  admitting  Mary  Ann  Harris  as  a  witness 

^^     the  second  trial,  in  which  the  prisoner  Winsor  was 

^'ODe  given  in  charge  to  the  jury.  To  this  it  was  answered 

***^*  it  did  not  appear  on  the  record  that  Mary  Ann 

was  examined  as  a  witness  on  the  trial  {b\ 


1866. 


^  o. 


C«)    7  Ir.  Law  Bep.  149. 

^^3   7he  foUowing  is  the  portion  of  the  record  rektting  to  this  quea- 


^  ^>    **  That  the  second  trial  was  irregular  and  illegal  because  the  said 

J7.  who  was  jointly  charged  with  the  said  C.  W.  upon  the  said 

ent  for  the  said  felony  and  murder  was  admitted  to  give  evidence 

.ve  evidence  on  the  part  of  our  said  Lady  the  Queen  against  the 

W. 

.    **  That  the  said  3f.  A.  H.  was  admitted  by  the  said  Justices  as  an 

on  the  part  of  our  said  Lady  the  Queen  and  gave  evidence  on 

of  our  said  Lady  the  Queen  against  the  said  C.  W.  upon  the 

of  the  said  C.  W,  for  the  said  felony  and  murder  with  which  the 

C  W.  and  M,  A,  H.  were  jointly  charged  in  the  said  indictment 

to  vhich  the  said  C.  W.  and  M,  A.  H.  had  pleaded  not  guilty  and 

jointly  put  themselves  upon  the  country  for  good  or  ill  and  after  all 

t^e  eTidence  for  and  against  the  said  C.  W.  and  M,  A.  H.  hatl  been 

^Ten  aad  after  the  said  C,    W.  and  M.  A.  H,  had  been  jointly  and 

■everally  given  in  charge  to  the  said  jury  by  the  said  Justices  of  our  said 

Lady  tlie  Qaeen  upon  the  said  indictment  for  the  said  felony  and  murder 

Md  after  the  said  jury  had  retired  to  their  private  room  to  consider  of 

weir  verdict  and  before  the  said  jury  had  agreed  upon  their  verdict 

•fld  whilst  the  said  M.  A.  H.  was  still  in  custody  for  the  said  felony  and 

>»i»der  charged  against  her  and  the  said  C.  W,  in  the  said  indict- 


fi»enf. 


t» 
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V. 

The  QuEiv. 


io.   •*  That  the  said  AT.  A.  H.  was  admitted  as  an  approver  on  behalf 
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WlXSOR 
V. 

The  Quiix. 


The  learned  counsel  then  proposed  to  move  for  a  oertio^ 
rari  in  order  that  a  statement  of  this  &ct  might  be 

of  our  said  Lady  the  Queen  and  gaye  evidence  against  the  said  C  W. 
upon  the  said  indictment  aiter  she  the  said  M.  A.  H,  had  been  giTen 
in  charge  to  the  said  juiy  upon  the  said  indictment  and  although  no 
verdict  had  been  given  or  recorded  either  for  or  against  her  the  laid 
M.  A,  H,  and  although  the  said  M.  A,  H.  had  not  been  discharged  from 
the  said  indictment  and  although  no  nolle  prosequi  had  been  entered 
in  her  behalf." 

19.  "  That  the  said  M.  A.  H.  having  been  jointly  indicted  with  the 
said  C.  W,  for  the  said  felony  and  murder  and  the  said  M,  A,  H.  haying 
pleaded  not  guilty  to  the  said  indictment  and  put  herself  upon  the 
countiy  for  good  or  ill  and  stood  upon  her  deliverance  and  the  said 
M,  A,  IL  not  having  been  delivered  by  the  said  jury  and  not  haTing 
withdrawn  her  plea  of  not  guilty  and  not  having  been  acquitted  or 
found  guilty  by  the  said  jury  of  the  said  felony  and  muxder  but  stiH 
remaining  jointly  charged  with  the  said  C,  W.  with  the  said  felony  and 
murder  the  said  Af.  A,  H.  was  nevertheless  admitted  to  become  and 
became  an  approver  on  the  part  of  our  said  Lady  the  Queen  against  the 
said  C.  W,  upon  the  trial  of  the  said  C.  W."  on  the  second  triaL 

Assignment  of  errors  relating  to  the  same. 

18.  '*  That  it  appears  by  the  record  that  the  said  M.  A.  H,  was 
admitted  as  an  approv^rr  on  the  part  of  the  Crown  whereas  it  does  not 
appear  by  the  record  that  the  said  M.  A.  H,  confessed  the  indictment." 

19.  That  the  second  trial  was  *'  irregular  and  illegal  because  it 
appears  upon  the  record  that  the  said  M.  A,  H.^  who  was  jointly  charged 
with  her  the  said  C.  W,  upon  the  said  indictment  for  the  said  felony  and 
murder  was  admitted  to  give  evidence  and  gave  evidence  on  the  part  of 
our  said  Lady  the  Queen  against  the  said  C.  W" 

20.  "  That  it  does  not  appear  by  the  record  that  the  said  M.  A.  H. 
was  acquitted  nor  that  any  verdict  was  taken  or  entered  either  for  or 
against  the  said  M,  A.  H.'* 

21.  "It  appears  by  the  record  that  the  said  M,  A.  H.  was  admitted 
by  the  said  Justices  as  an  approver  on  the  part  of  our  said  Lady  the 
Queen  to  give  evidence  on  the  part  of  our  said  Lady  the  Queen 
against  the  said  C.  W,  upon  the  trial  of  the  said  C.  W,  for  the  said 
felony  and  murder  with  which  the  said  C,  W,  and  Af.  A,  H.  were  jointly 
charged  in  the  said  indictment  and  to  which  tlio  said  C,  W.  and 
M.  A.  H.  had  pleaded  Not  guilty  and  had  jointly  put  themselves  upon 
the  country  for  good  or  ill  and  af^er  all  the  evidence  for  and  against 
the  said  C.  W,  and  Af.  A.  H.  had  been  and  after  the  said  C.  W.  and 
M,  A.  H.  bad  been  jointly  and  severally  given  in  charge  to  the  Mid 
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julded  to  the  record^  but  we  refused  to  grant  the  appli- 
c^tion,  beixig  of  opinion  that  Mart/  Ann  Harris  was  an 
^i^isflible  witness  under  the  circumstances  here  stated^ 
go  thai  if  the  fact  were  added  to  the  record,  and  if  the 
g^^miflsibility  of  the  witness  could  be  inquired  into  in 
^  Ck>art  of  error,  still  the  alleged  ground  of  error 
Qould  nc>t  be  sustained. 

Judgment  for  the  Crown^  and  prisoner 
remanded  for  execution  (a). 


1866. 

WiKBoa 

T. 

The  QuKKN. 


jny  \ij  Uie  said  JnsticAS  of  our  said  Lady  the  Queen  upon  the  said 

iadietment  for  the  said  felony  and  muider  and  after  the  said  jury  had 

mM  to  their  private  room  to  consider  of  their  yerditit  and  before  the 

lid  jnzy  hid  agreed  upon  their  verdict  and  whilst  the  said  M.  A.  H, 

itOl  in  custody  for  the  said  felony  and  murder  charged  against  her 

and  the  said  C.  IT.  in  the  said  indictment." 

2Su  "That  it  appears  by  the  record  that  the  said  Af.  A.  H.  was 

admitted  as  an  approver  on  the  part  of  our  said  Lady  the  Queen  to  give 

erideDoe  against  the  said  C  W.  upon  the  said  indictment  for  the  said 

iikaj  and  murder  after  she  the  said  M,  A,  H,  had  been  given  in  charge 

to  the  said  juiy  upon  the  said  indictment  although  the  said  M.  A,  H. 

liad  not  been  discharged  from  the  said  indictment  and  although  no 

nolle  prosequi  had  been  entered  in  her  behalf." 

23.  "  That  the  said  M.  A.  H.  having  been  jointly  indicted  with  the 
aaid  C,  W.  for  the  said  felony  and  murder  and  the  said  M.  A.  H.  having 
plesded  Not  guilty  to  the  said  indictment  and  put  herself  on  the  country 
for  good  or  ill  and  stood  upon  her  deliverance  and  the  said  M.  A.  H, 
not  having  been  delivered  by  the  said  jury  and  not  having  withdrawn 
her  plea  of  not  guilty  and  not  having  been  acquitted  or  found  guilty 
by  the  said  jury  of  the  said  felony  and  murder  but  still  remaining 
jointly  charged  with  the  said  C  W.  with  the  said  felony  and  murder  the 
■aid  Jf.  A,  H,  was  nevertheless  admitted  to  become  and  became  an 
approrer  on  the  part  of  our  said  Lady  the  Queen  against  the  said  C  W» 
upon  the  trial  of  the  said  C,  W'*  on  the  second  trial. 

{a)  The  sentence  was  commuted  to  penal  servitude  for  life. 
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Wednesday, 
May  9tli. 

Turnpike 
trust. 

Appropriation 
offunds* 
Local  Act, 
4  #  5  Vict. 
e,  59.  s,  1. 


The  Weardale  District  Highway  Boan 
appts.,  Bainbridge,  Clerk  to  the  Trustees  < 
the  Alston  Roads,  respt. 


By  a  local  turnpike  Act,  16  &  17  Fict,  e,  adL  s,  24.,  all  moneys 

to  the  hands  of  the  trustees  by  virtutt  of  the  Act  were  to  l>e  a{iplMi 
first,  in  paying  the  expenses  of  obtaining  the  Act ;  secondly,  in  oefrii 
ing  the  expenses  of  management,  not  exceeding  in  any  one  year  90C 
exclusive  of  payments  to  toll  collectors  and  of  the  costs  of  prouecitg 
or  defending  actions  or  suits ;  thirdly,  in  maintaining  and  repairing  tt 
roads,  &c.,  the  amount  not  to  exceed  1600/.  in  any  one  jear ;  foaStm 
in  paying  without  interest  the  sums  due  on  the  credit  of  the  toH 
lastly,  in  maintaining,  repairing  and  improving  the  roads.  The  ann  - 
revenue  exceeded  1600/.,  and  the  expenses  of  management  and  nuM 
taininc  the  roads  fell  short  of  it,  so  that  there  was  a  small  surplus  -^ 
pUcable  to  the  reduction  of  the  debt.  The  trustees,  thinking  it  psv^ 
to  apply  a  larger  sum  to  reducing  the  debt,  obtained  an  order  msa.  ~ 
justices,  imder  stat.  4  &  5  Vict,  c.  59.  s.  1.,  requiring  the  highway  boa 
to  defray  part  of  the  expenses  of  the  maintenance  of  the  roads,  on  " 
ground  that  the  frmdn  of  the  turnpike  trust  were  not  sufficient  for  tB 
purpose.  Held,  that  the  trustees  were  bound  to  apply  their  funds  in  fl 
order  provided  by  their  Act,  which  was  subsequent  to  stat.  4  &  5  F5 
c.  59.,  and  therefore  the  order  of  justices  could  not  be  supported. 

/^  ASE  stated  by  justices  pursuant  to  stat.  20  &  S 
Vict.  c.  43.  s.  2. 
At  a  Petty  Sessions  holden  for  the  Stanhope  Peti 
Sessional  Division  of  Darlington  Wardy  in  the  county 
Durham,  on  the  20th  October,  1865,  the  respondent^ 
clerk  to  the  trustees  of  The  Alston  Roads  Trust,  exhibit 
an  information,  under  stat.  4  &  5  Vict.  c.  59.,  all^b 
that  the  funds  of  the  turnpike  trust  were  insufficient  f 
the  repairs  of  the  turnpike  roads  comprised  therei 
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part  whereof  ran  through^  lay  and  was  situate  within        1866. 
the  township  of  Forest,  in  the  parish  of  Stanhope^  and     Weabualb 
was  included  within  the   fVeardale  Highway  District ;        :^,ani^ 
*nd  that  the  part  of  the  turnpike  road  so  lying  within   bainbridoe. 
the  township  was  out  of  repair;   and  applying  for  an 
onfer  for  the  appropriation  of  such  portion  as  the  justices 
®^ght  think  necessary  of  the  highway  rate  levied  or  to 
*^  ievied  in  the  township  of  Forest  for  and  towards  the 
'^Pairsof  that  part  of  the  turnpike  roads. 

The  Alston  Roads  Act,  1853, 16  &  17  Vict.  c.  cxii.  *.  1., 
"^pealed  the  former  local  Act,  5  G.  4.  c,  xxxiv. 

By  sect  22  all  arrears  of  interest  due  on  the  principal 
••ittis  or  debts  owing  on  the  turnpike  trust  were  wholly 
extingnislied,  and  no  interest  was  thenceforth  to  be  paid 
^Poti  the  principal  sums  or  any  of  them  or  any  part 
Aercof. 

^7  sect  24  all  moneys  which  should  come  to  the  hands 

of  the  tmstees  by  virtue  of  the  Act  were  to  be  applied  as 

wUows: — Firstly,  in  paying   and  discharging  the  ex- 

P^^aes  of  obtaining  and  passing  the  Act,  or  incident  thereto. 

^^condly,  in  defraying  the  expenses  of  erecting,  altering 

ttid  repairing  toll   gates  and  toll  houses,  and  of  the 

Management  of  the  roads,  and  the  salaries  of  oflBccrs 

^'^d  other  incidental  expenses,  but  not  exceeding  in  any 

^^e  year  the  sum  of  800/.,  exclusive  of  payments  to  toll 

collectors,  and  of  the  costs  of  prosecuting  or  defending 

^^y  actions  or  suits.     Thirdly,  in  maintaining  and  re- 

**^^tig  the  roads  and  bridges  and  putting  the  Act  in 

^^^ciGition  with  reference  thereto,  but  so  that  the  amount 

Ponded  for  those  purposes  should  not  exceed  1600/.  in 

^^^  one  year.     [Fourthly,  fifthly  and  sixthly,  in  paying 

^"^^0  sums  due  in  respect  of  moneys  advanced  for  the 

•"X^ses  of  the  roads,  and  on  the  credit  of  the  tolls.] 
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1866.       Lastly^  in  maintaming,   repairing  and  improving  the 

*"wi7ii;7irB    roads, 
^^^y  By  sect.  26  it  was  enacted  that  when  and  so  often  as 

^'  the  moneys  applicable  to  the  discharge  of  the  prininpal 

sums  for  the  time  being  owing  on  the  credit  of  the  tolls 
should  amount  to  the  sum  of  200il,  the  trustees  should 
apply  the  same  in  the  payment,  in  manner  therein  men- 
tioned, and  to  each  of  the  creditors  as  should  from  time 
to  time  accept  the  lowest  composition  in  respect  of  their 
debts,  of  a  proportionate  part  of  such  principal  moneys. 

By  sect.  35  the  Act  was  to  commence  on  the  Ist 
November,  1853,  and  continue  in  force  for  the  term  of 
twenty-one  years  and  from  thence  to  the  end  of  the 
session  of  Parliament  which  should  then  next  follow. 

A  copy  of  the  Act  was  to  be  taken  as  part  of  the 
case. 

The  sums  mentioned  in  sect  22  as  advanced  for  the  ^ 
purposes  of  the  turnpike  roads,  and  a  portion  of  the  same 
mentioned  as  due  on  the  credit  of  the  tolls,  had 
paid  off  and  discharged ;  and  there  was  then  due  on  th 
credit  of  the  tolls  the  sum  of  27,789/.  15^.  lid,  and  no 
more.     The  expenses  of  obtaining    and    passing  th» 
Act  had  also  been  paid  and  discharged.    The  revenue 
from   tolls  and  incidental  receipts  of  The  Alston  Road 
Trust  for  the  current  year  would  amount  to  2208/.   Th< 
salaries  of  the  officers  employed  by  the  trustees,  and  thi 
other  expenses  of  and  incident  to  the  management 
the  trust  roads,  would  amount  for  the  current  year  t^ 
272L     The  expenses  of  maintaining  and  repairing  th» 
trust  roads  and  bridges  and  putting  the  Act  into  execu- 
tion in  reference  thereto,  during  the  current  year,  wei 
estimated  by  the  surveyor  to  amount  to  1596/.,  of  whickS 
sum  it  was  estimated  57/.  would  be  expended  within  th 
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township  of  Forest,  the  estimate  being  founded  upon 
tie  actual  expenditure  within  each  parish  during  the 
pMtyear. 

There  were  100  miles  of  road  included  within  the 
^^ton  Trust,  and  4^  miles  of  the  trust  roads  were  within 
tte  township  of  Fore$t. 

Ck>nipo8itions  in  lieu  of  statute  duty  had  been  and 
Atil]  continued  to  be  paid  to  the  Alston  Roads  Trustees 
Py  the  several  parishes  and  townships  through  which 
*te  roads  ran,  those  compositions  amounting  altogether 
yearly  to  the  sum  of  300/.,  and  being  expended  in  re- 
P^irs  of  the  roads  within  the  townships  or  parishes  by 
'••'hich  the  same  was  contributed.  The  appellants  con- 
*^**ded  that  this  was  not  admissible  as  evidence. 

Stat  4  &  5  Vict.  c.  59.,  to  authorise  for  one  year,  and 

^^til  the  end  of  the  then  next  Session  of  Parliament, 

^be  application  of  a  portion  of  the  highway  rates  to  turn- 

P^e  roads,  in  certain  cases  (continued  by  sundry  Acts, 

^'^  which  the  last  was  23  &  24  Vict.  c.  67.) :    Sect.  1, 

reciting  that  by  the  General  Highway  Act,  5  &  6 

4.  c.   50.,  divers  statutes   passed  in   the  reign   of 

^^arge  III.,  relating  to  the  performance  of  statute  duty, 

'^Qre  repealed,  and  statute  duty  was  altogether  abolished : 

^nd  that  the  revenues  of  some  turnpike  roads  were  so  un- 

eq^aal  to  the  charge  and  maintenance  of  those  roads, 

^iter  paying  the  interest  and  princips^l  of  the  sums  due 

upon  mortgage  of  the  tolls  thereof,  when  deprived  of 

the  aid  theretofore  derived  from  statute  duty,  that  it 

was  necessary  that  some  additional  provision  should  be 

made  for  such   roads,  for   a  limited  period  :    enacted 

*h*t  justices  at  any  special  Sessions  for  the  highways, 

DjWfl  information  exhibited  before  them  by  the  clerk 

^^  treasurer  of  any    turnpike    trust    that   the   funds 
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1866.        of  ^^®  ^'^ust  were  insuflScient  for   the  repairs  of  the 

Weardale    turnpike  roads  within  any  parish^  might  examine  the 

^^^s^^^y      state   of   the  revenues  and    debts  of  those   turnpike 

▼•  trusts,  and  inquire  into  the  state  and  condition  of  the 

Bainbridoe.  ^  -r  •^  ^^ 

repairs   of   the    roads   within   the  same^  &c.,    and    if  ^^ 

after  such  examination  it  should  appear  to  the  justices  ^^ 

necessary  or  expedient,  for  the  purposes  of  any  turnpike 

road,  so  to  do,  then  they  might  adjudge  and  order  what 

portion,   if  any^  of  the  highway  rate  should  be  paid 

by  the  parish  surveyor  to  the  trustees,  such  money  to 

be  wholly  laid  out  in  the  actual  repairs  of  such  part  of 

the  turnpike  road  as  lay  within  the  parish  fiK>m  which 

it  was  received. 

By  Stat.  26  &  27  Vict  c.  94  s.  1.  the  highway  board 
was  substituted  for  the  parish  surveyor. 

It  was  contended  on  behalf  of  the  appellants  that 
Stat.  4  &  5  Vict  c.  59.  only  applied  to  cases  where  the 
funds  of  the  turnpike  trusts  were  *^  insufficient  for  the 
repairs  of  the  turnpike  roads  within  any  parish/'  and 
that  as  the  trustees  of  the  Alston  Roads  were  directed 
by  their  Act  to  expend  not  exceeding  1600/.  in  main- 
taining and  repairing  the  trust  roads  and  bridges^  and 
the  estimated  expenditure  for  those  purposes  for  the 
current  year  only  amounted  to   1596/.,  the  funds  were 
not    insufficient  for  the    repairs    of  the   roads;   that 
the  trustees  were  not  entitled  to  an  order  for  parish 
composition,    unless    their   estimated    expenditure 
repairs  &c  exceeded    1600/.,  the  amount  directed  b; 
their  local  Act  to   be   so  expended;  that  The  Alstonx^^^^^^^n 
Roads  Act,  1853,  *.  26.,  only  contemplated  a  sum  oflt^z^         of 
200/L  as  applicable  at  any  one  time  for  payment  oft* 
debts,  whereas  for  the  present  year  there  was  a  siurplai0 
of  340/.  applicable  for  that  purpose ;  that  if  the  trustees 
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JQStified  in  stopping  short  at  1200/.  in  repairs  of       1866. 
their  xoads  they  would  be  equally  justified  in  stopping     Wiardalx 
«hort  at  800/.  or  even  a  less  sum  than  that,  and  asking      ^aid^ 
^^^    parish  composition  to  double  or  treble  the  sum   3^j,Bi„>QB 
•Pplied  for  at  present;   and  that  therefore  the  order 
applied  for  could  not  be  made.     ^ 

^E*he  respondent  contended  that^  in  judging  of  the 
■'^flScicncy  of  the  funds  of  the  turnpike  tnist  for  the 
of  the  turnpike  roads  in  any  parish^  the  whole 
&nd  circumstances  of  the  trust  must  be  taken  into 
^^^*^»ideration  by  the  justices,  and  that  if  there  was  a 
"^^t;  upon  the  turnpike  trust  the  justices  were  to 
^^*^*^^icier   that   it  was    a    duty    incumbent   upon   tlie 

to   have  a  due    regard  to   the   discharge  of 

clebt  concurrently  with  keeping  the  trust  roads  in 

that^   in   the  language  of  stat.   4   &   5 '  Vict 

^'    ^S.  and  the  preamble  thereto^  the  discharge  of  tum- 

P**^<^  trust  debts  was  distinctly  recognized  as  one  of  the 

"^^^ters  to  be  taken  into  account  by  the  justices;  that 

*^^  .Alstan  Boads  Act,  1853,  recognized  the  debt  due 

the  trust  and  made  special  provisions  in  sects.  24 

26  for  the  due  discharge  thereof;  that  the  trustees 

^^  "tlie  Alston  Roads  were  not  required  by  the  24th  section 

^^^    expend  the  foil  sum  of  1600/.  in  repairs,  but  any  sum 

'^^^'t    exceeding  that  amount;   and  that  their  being  by 

it;  ^mited  not  to  expend  beyond  certain  sums  in  manage- 

and  repairs,  and  the  amount  to  be  thus  expended 

left  discretionary  with  them,  also  shewed  tliat  the 

Qi^charge  of   the    debt   due   upon   their  trust   was   a 

duty  incumbent  upon  them  and  contemplated  by  the 

Act  in  addition  to  keeping  their  roads  in  repair;  that 

under  Hat  section  they  were  justified  in  stopping   at 

^^^    VII.  2   L  li.    &   s. 
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1866.        ^^7  su^  short  of  1600/.  in  the  repairs  of  their  roads, 

WsARDALB    ^^<^^  they  might  consider  prudent,  haying  a  proper 

^^^y      regard  to  the  concurrent  discharge  of  the  debt  due  upon 

▼«  their  trust,  and  that  if  that  sum  was  less  than  the  esti- 

Baimbeidob. 

mate — ^in  the  present  case  1596/. — the  funds  of  thetmst 
were  insufficient ;  that  the  sum  of  200/.  mentioned  in 
the  26th  section  was  the  amount  at  which,  wbenerer 
the  accumulation  of  surplus  reached  it,  a  division  was  to  be 
made  amongst  the  creditors,  although  that  might  oocor 
oftener  than  once  in  any  one  year,  but  was  not  itself 
the  limit  of  amount  to  be  so  divided  in  one  year ;  that 
according  to  the  appellants'  own  statement,  the  yearly 
surplus  applicable  to  the  discharge  of  debts  amounted  to 
the  sum  of  840/. ;  that  this  amount,  without  the  assist- 
ance of  the  parish  compositions  towards  the  repairs  of 
the  roads,  was  far  from  sufficient  to  enable  the  debts  of 
The  Alston  Roads  Trust,  even  at  the  past  rate  of  per 
centage  or  rate  of  composition  accepted  by  the  creditors, 
to  be  paid  off  within  the  term  of  their  Act. 

The  judgment  of  the  justices  was  in  &vour  of  the  res- 
pondent, and  they  made  an  order  on  the  appellants  for 
payment  to  the  trustees  of  10/.,  being  part  of  the  rafb 
or  assessment  levied  or  to  be  levied  for  the  repair  of  the 
highways  in  and  for  the  township  of  Forest 

A  copy  of  the  order  accompanied  the  case. 

The  question  for  the  opinion  of  the  Court  was^  whether  ^ 
the  judgment  was  in  point  of  law  correct,  and  whether '^ 
the  trustees  of  the  roads  could  call  upon  the  highways 
board  to  pay  to  them  a  portion  of  the  highway  rate  leviedf: 
in  the  township  of  Forest. 

May  2.  In  the  absence  of  counsel  for  the  respondentj^,^ 
the  Court,  Blackburn,  Shee  and  Lush  JJ.,  callecfi 
upon 
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'edeg^  for  the  appellants. — The  justices^  in  considering        1866. 


application  for  an  order  under  stat.  4  &  5  Vict  c.  59.,     Wbaxoals 
xixiot  have  regard  to  the  discharge  of  debts.     In  the        ^ald^ 
t   case    the    estimated    expenditure   for    main-   baikbiiikie. 
ing  and  repairing  the  roads  was  less  than  1600/.^  the 
aunt  limited  by  the  local  Act^  16  &  17  Vict  c.  cxii., 
1)6  expended  on  that  (l)ject.     And  so  long  as  the 
have  power  to  apply  funds  in  their  hands  to  the 
ntenance  and  repair  of  the  roads^  it  cannot  be  said 
t^  the  funds  of  the  trust  are  insufficient  within  the 
cs^iTiing  of  stat.  4  &  5  Vict  c,  59.  8.  1.     Sect.  26  of 
.t;«  16  &  17  Viet,  c,  cxii.  only  contemplates  a  sum  of 
as  applicable  at  any  one  time  to  payment .  of  debts, 
^vrla^ress  for  the  current  year  there  is  a  surplus  of  840/. 
aptplicable  to  that  purpose.     Matobj/,  appt.,  Hopkinfan, 
respi  {a\  is  distinguishable ;   there  a  local  turnpike  Act 
directed  that  the  tolls  should  be  applied  in  paying,  first, 
tlie  expenses  of  the  Act ;  second,  the  itolaries  and  other 
expenses  incident  to  the  management  of  the  roads,  not 
exceeding  in  any  one  year  150/. ;  third,  interest  on  the 
debt;  fourth,  the  expenses  of  repairing  and  maintaining 
^e  roads,  not  exceeding  in  any  one  year  800/. ;  fifth,  in 
^educdng  the  debt  in  manner  therein  provided ;  sixth,  in 
I^yi^g  the  further  expenses  of  maintaining,  repairing 
Wid  improving  the  roads  :  and  it  was  clear  that  the  local 
Act  merely  limited  the  amount  to  be  expended  out  of 
the  revenues  of  the  trust  to  the  sum  of  800/.,  and  that 
the  trustees  were  entitled  to  call  upon  the  parishes  to 
''*^©  up  the  difference  between  that  sum  and  the  amount 
J^uired  to  be  expended  in  keeping  and  maintaining  the 
'^wn  ixx  a  good  state  of  repair;    and  therefore  the 
juaticca  might  make  an  order  for  contribution. 

(«)  10  L.  T.  N.  iS.  27;  28  Justice  of  the  Peace  118. 

2  L  2 
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1866.  Afterward.%  on  the  same  day,  Lush  J.  ha^nng  left  the 

Weardalb    Court, 

Iligliway 

Jioard 

jBainbfieqe.  Charles  RusseV  was  heard  for  tlie  respondent. — The 
local  Act,  16  &  17  Vict,  c,  cxii.,  appropriates  the  revenoes 
of  the  trust  in  a  prescribed  order  of  priority,  and  the 
order  of  justices  does  not  alter  it.  By  stat.  4  &  5  Vict, 
c.  59.  s.  1.  the  justices  are  to  examine  the  state  of  the 
revenues  and  debts  as  well  as  to  inquire  into  the  state 
and  condition  of  the  repairs  of  the  roads.  The  object 
of  the  local  Act  was  that  the  debts  should  be  paid,  and 
within  a  limited  time ;  how  can  that  be  done  if,  as  long 
as  1600^  is  available  for  the  repair  of  the  roads,  the  ^»mA 

justices  cannot  make  an  order  on  the  parishes  for  con- 
triJ)ution?  In  Reg,  v.  White  {a\  where  the  terms  of  the 
local  Act  were  similar,  it  was  held  that  the  justices  had 
power  to  make  an  order  under  stat.  2  &  3  Vict,  c.  81., 
of  which  stat.  4  &  5  Vict,  c,  59.  is  a  renewal.  Patteson  J., 
commenting  on  the  words  in  stat.  2  &  3  Vict.  c.  81.  «.  1., 
*'  if  after  such  examination  it  shall  appear  to  the  said 
justices  necessary  or  expedient  for  the  purposes  of  any 
turnpike  road,*'  said,  p.  116,  '*  That  is  quite  general :  the 
purposes  of  the  road,  to  which  regard  is  to  be  had,  may 
be  either  repairing  or  paying  debts  with  which  it  is 
charged."  In  Reg.  v.  The  Trustees  of  the  South  Shields 
Turnpike  Roads  (^),  the  Court  explained  the  effect  of 
the  decision  in  Reg.  v.  White  (a),  but  did  not  over- 
rule it, 

Besley^  in  reply. — According  to  the  decisions  since 
Reg.  V.  White  {a)  the  trustees  must  follow  tlie  course 
prescribed  in  their  local  Act  for  the  distribution  of  the  - 

(a)  4  Q,  B.  101.  {h)  3E.^B.  599. 
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>t    funds;  Beg.  v.  The  Trustees  of  the  South  Shields       1866. 


Boads  (a)f  per  Lord  Campbell  C.  J.^  deliveriDg     wbabdale 
tlm^    judgment  of  the  Court     The  object  of  stat.  4  &  5      ^i^*^ 

c.  59.  is  not  the  payment  of  debts  on  turnpike   baiibbidob 
I,  but  the  repair  of  the  roads.     [He  referred  to  The 
Local  Board  of  Healthy  appts.^  The  Bochester 
*ment  and  Boad  Commissioners^  respts.  (i),  on  stat. 
18  Vict.  c.  87.  s.  3.^  and  Brown,  appt,  Bvans, 
(c).]     [Blackburn  J.     Beff.  v.  White  (jd)  decides 
iti  the  justices  have  power  to  make  an  order  where  the 
L-ffidencjr  in  the  funds  is  caused  by  a  misappropriation 
te  trust  funds ;  but  the  Quarter  Sessions  may  review 
decision  and  quash  the  order,  as  made  indiscreetly, 
not  the  appellants  mistaken  their  remedy  by 
.ppljing  for  a  case  instead  of  appealing  to  the  Quarter 
under  stat.  4  &  5  Vict.  c.  59.  s.  3.  continued  by 
Lljscquent  Acts  ?] 

Cur,  adv.  vult, 

-'^tACKBURN  J.  now  delivered  the  judgment  of  the 


^*^   this  case^  which  was  argued  before  my  brother 

^^  and  myself,  the  question  was  whether  the  justices 
,  ^^^  light,  under  the  circumstances  stated  in  the  case, 

^^aking  an  order  under  stat.  4  &  5  Vict  c.  59.  on  the 
^^P^Uants  to  pay  to  the  trustees  of  the  Alston  Turnpike 
^^^^  a  portion  of  the  highway  rates. 

^y"  the  local  Act  regulating  the  Alston  Roads^  16  &  17 
**^'«  c.  cxii.  s.  24.,  it  is  enacted,  that  all  moneys  coming 

*lie  hands  of  the  trustees  by  virtue  of  the  Act  shall 
^^    applied,  first,  in  paying  the  expenses  of  obtaining 

WSJ?.  #  A  509.  605. 

(h)  35  L.  J.  M.  C.  81 ;  Law  Rt^,  1  Q.  B,  24. 

(c)  34  X.  J.  M.  C,  101,  (rf)  4  Q.  B.  101. 
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1866.       the  Act  (which  have  been  discharged) ;   secondly^  in 
Weabdali    defraying  the  expenses  of  management^  not  exceeding 
•"^[Jjy      in  any  one  year  800/.;   thirdly,  in  maintaining  and 
g     ^'  repairing  the  roads,  &a,  but  so  that  the  amount  ex- 

pended for  these  purposes  shall  not  exceed  16002.  in 
any  one  year,  and  then  in  paying  off  a  large  debt  owing 
by  the  trustees;  so  that  it  is  clear  that  the  Legialatiue 
intended  that  to  the  extent  of  1900/.  the  management 
and  repairs  should  be  a  charge  on  the  trust  funds  piunr 
to  the  debt. 

The  &cts  are  that  the  revenue  of  the  trustees  exceeds 
1900/.,  and  the  expenses  of  management  and  maintain- 
ing the  roads  fall  short  of  that  sum,  so  that  there  is  a 
surplus,  though  a  small  one,  applicable  to  the  redaction 
of  t)ie  debt;  but  the  trustees  think  it  proper  to  apply  a 
larger  sum  to  reducing  the  debt,  and  they  have  obtained 
an  order  from  the  justices  requiring  the  appellants  to 
defray  part  of  the  expenses  of  the  maintenance  of  the 
road,  on  the  ground  that  the  funds  of  the  turnpike 
trust  (which  are  sufiScient  to  repair  the  road  if  the  trus- 
tees obey  the  Act  of  Parliament  and  apply  their  funds 
primarily  to  those  purposes  to  the  extent  of  1900/L) 
will  not  be  sufficient  if  they  disobey  that  Act,  as  they 
propose  to  do,  and  apply  the  funds  to  reduce  the  debt. 

Reff.  V.  White  (a)  was  very  properly  relied  upon  by 
the  counsel  for  the  respondent.  If  the  present  case 
were  not  distinguishable  we  should  probably  have 
required  it  to  be  reargued  before  the  Court  when 
more  full  before  dissenting  from  a  decision  in  point; 
but  we  think  that  that  case  is  very  different  from 
the  present.  The  terms  of  the  local  Act  were  hardly 
so  express  as  those  of  the  present  Act ;  and  it  might 

(a)  4  Q.  B.  101. 
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be  'tboaght  that  the  subBequent  general  Act  repealed^ 
or  stt  lent  overrode^  the  prior  local  Act.  But  in  the 
profx^nt  case  the  Legislature  have  by  an  enactment 
^uli^oqnent  to  the  general  Act,  and  therefore  not 
'■"^I^^alcd  by  it,  in  express  terms  provided  in  what  order 
^^^  Ainds  of  the  trust  shall  be  applied,  and  we  think  it 
^^^poaaiUe  to  hold  that  the  justices  or  trustees  can  have 
pcwer  to  alter  that  arrangement, 
r  this  reason  we  give  judgment  for  the  appellants. 

Judgment  for  the  appellants,  without 
costs. 


1866. 


Wkakdals 

Highway 
Boaid 

T. 

Baiibbidok. 


Pbasefokd  against  Fiebct. 


Thursday, 
May  10th. 


8q1€  of  Qood.8 
ion  for  goods  sold.    Flea:  that  tho  plaintiff  sold  the  goods  by   p^     ^ 

•Mot^  and  that  the  defendant  pnrchased  them  of  D.  not  as  the  Pat/jnent  to 

of  the  plaintiff,  but  as  himself  being  the  vendor  on  his  own    ^^^^ 

tt,  and  the  defendant  had  no  notice  or  knowledge  that  D,  was  an     ^ 

VBtil  after  he  had  paid  for  the  goods,  and  the  defendant  paid  for 

boni  fide  belieying  that  7).  was  the  vendor  of  tho  goods  on  his 

and  entitled  to  receive  payment    Hold,  no  answer. 


DECLARATION  for  goods  sold  and  delivered,  and 

on  accounts  stated. 

-^leas.    First.  Never  indebted.     Second.  That  before 

^>ti  the  defendant  satisfied  and  discharged  the  plain* 

a  claim  by  payment.     Tliird.  As  to  the  claim  for 

sold  and  delivered :  that  the  plaintiff  so  »old  and 

^^Ixvered  the  goods  by  one  D.  E.  Davies  his  agent  in 

*^^t    l)ebal4   wi^  *^^*  ^^^   defendant   purchased   and 

^^^^ived  the  goods  of  and  from  D.  E.  Davies  not  as  the 

^8^^t  of  the  plaintiff  or  otherwise  as  an  agent,  but  as 

"^iiig  himself  the  actual  vendor  of  the  goods  on  his  own 
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1866.       account.      The  plea  then  alleged  that  D.  E.  Daoies  80 
Drakxfobd    sold  and  delivered  the  goods  as  the  actual  vendor  thereof 
PiEECT.      ^^  ^^^  ^^^   account,   and  that  the  defendant  had  no 
notice  or  knowledge  that  he  was  an  agent  in  the  sale 
or  in  the  delivery^  or  sold  or  delivered  the  same  other- 
wise than  as  the  vendor  thereof  on  his  own  accoimt, 
until  after  he  had  paid  for  the  goods ;  and  that  he  paid 
D.  E.  Davies  for  the  goods^  bona  fide  believing  that 
he  was  the  vendor  of  the  goods  on  his  own  account, 
and  entitled  to  receive  the  payment.    And  that  he  so 
paid  to  Z>.  E.  Davies  the  whole  of  the  price  at  and  for 
which  he  so  bought  the  goods. 
Issue  on  all  the  pleas. 
Demurrer  to  the  third  plea^  and  joinder. 

Charles  Russell,  in  support  of  the  demurrer. — The 
precedents  do  not  support  the  plea;  3  Chitt  Fi.  Inf 
Greening,  122,  123,  BuVen  Sf  Leake  PrecedewU  of 
Pleadings,  559,  560,  2nd  ed.  (a).  It  does  not  state 
that  the  plaintiff  in  fact  authorized  Davies  either  to 
sell  the  goods  in  his  own  name  or  to  receive  payment 
for  them,  nor  docs  it  state  anything  tp  shew  that  he 
clothed  Davies  with  such  authority.  The  plea  assumes 
as  matter  of  law  that  an  agent  employed  to  sell  goods  is 
authorized  to  receive  payment  from  the  purchaser,  but 
that  is  not  so ;  Mynn  v.  Joliffe  (Jb),  per  LittledaU  J.  [He 
referred  to  J.  A.  Russell  on  Factors,  pp.  68,  87,  Story  on 
Agency,  §  102, 4th  ed.]  There  is  no  allegation  in  the  plea 
that  the  plaintiff  was  guilty  of  carelessness  or  of  conduct 

(«)  See  Semeiisu  v.  Brindey^  18  C.  B.  N.  S.  467,  where  a  plea  foUowing 
the  precedent  in  BvUen  (f-  Leake  was  held  bad, 
(h)  \  M.  i'  Bof,.  320. 
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^  which  the  defendant  was  misled  as  to  the  extent  of        1866. 
*ne  authority  of  2>a»fV*,  or  that  Davies  had  possession  of    DaAKiroED 
^  goods,  or  that  he  had  authority  to  sell  for  cash.       pjEicr. 
i^«iA  J.   It  is  consistent  with  the  plea  that  Davies  sold 
ttrcc  months  credit,  and  that  the  defendant  paid 
^  the  day  after  the  sale.]     If  the  defendant  relies  on 
®  plaintiff  having  ratified  the  sale  by  suing  for  the 
^    ^^  the  plea  should  have  shewn  that  the  plaintiff  knew 
^©r  that  Domes  sold  as  apparent  principal  or  that  he 
^^"cceived  payment ;   a  mere  ratification  of  the  sale 
^ot,  as  matter  of  law^  involve  a  ratification  of  the 
cnt. 


d 


^mdmarch  (C.  Croiwptowwith  him). — It  is  consistent 

the  plea  that  Davies,  having  authority  to  sell^ 

in  his  own  name  without  authority,  and  that  the 

*^^:idant  not  being  aware  of  the  absence  of  that  autho- 

:^id   him  the  price;    that  is  prima  facie  a  good 

ce.      The  plaintiff  should  reply  that  Davies  had 

luthority  to  sell  in  his  own  name.     [Lush  J.    The 

in  order  to  be  good  must  assert  a  sound  legal  pro- 

:  this  plea  asserts  that  an  agent  employed  to  sell 

8  has  authority  to  receive  payment.]     In  Capel  v. 

(wi  (a)  Lord  Tenterden  said  that  if  Ellsworth  as 

it  of  the  plaintiffs  "  had  authority  to  sell  goods,  so 

he  (in  the  absence  of  advice  to  the  contrary),  an 

plied  authority  to  receive  the  proceeds  of  such  sale.^* 

\Blackbum  J.     That  would  be  right  in  respect  to  the 

particular  class  of  agents  there  referred  to,  but  is  not 

generally  true :  it  appeared  that  the  defendant  always 

^^^ived  bills  of  parcels  in  the  name  of  Ellsworth  and 

(fl)  3  C.  #  P.  352. 
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1866.  P^^  ^^^  ^^^  coals^  ElUworth  giving  receipts  in  his  o 
DRAKsroRD  ^*"*®*]  I^  George  v.  Clagett(a),  decided  upon  the  aa-fc 
v-^^  rity  of  Rabone  v.  Williams  {h)  before  Lord  MansfiM, 
principal  brought  an  action  against  the  defendant 
the  price  of  goods  sold  on  coinmis^sion^  and  the  defec 
ant  was  allowed  to  set  off  a  demand  which  he  had 
the  factor.  [Blackburn  J.  Factors  commonly  sell 
their  own  name.  The  fact  of  custody  of  the  goods  is  oiti 
evidence  of  authority.  In  Carr  v,  HinchUff  (c)  the  jto 
alleged  that  the  goods  were,  with  the  knowledge^  privity 
and  consent  of  the  plaintiff^  sold  and  delivered  to  th» 
defendant  by  the  agent  and  factor  of  the  plaintiff  u 
his  own  name  as  the  owner  thereof.  Lush  J.  In  Fisi 
V.  Kempion  {d)  the  plea  was  larger  than  this.]  In  Cook. 
V.  Lewes  (e),  where  the  owner  of  goods  allowed  a  broke 
in  London  to  sell  them  as  principal^  the  purchaser  wa 
held  to  be  discharged  by  payment  to  the  broker ;  am 
it  being  suggested  that  the  defendants  must  have  knowi 
that  he  was  not  acting  on  his  own  account,  as  theyknei 
him  to  be  a  sworn  broker  of  the  city  of  Zowrfow,  Lon 
EUeiiborough  said^  p.  445^  '^  A  breach  of  his  duties  ii 
that  capacity  could  not  affect  the  rights  of  third  pel 
sons.**  [Lush  J.  Suppose  Davies  had  no  authority  i 
sell.]  The  plaintiff  would  bring  trover:  and  if  h 
waives  the  tort  he  ratifies  the  contract.  [Shee  J.  refene 
to  Ramazotti  v.  Botcring  (/).] 

Charles  Russell  was  not  called  upon  to  reply. 
Blackburn  J.  Since  The  Common  Law  Procedure  Ad 

(a)  7  T.  JR.  359.  (/>•)  7  T.  R.  360,  note  (a). 

(c)  4  ^.  ^  C.  547.  (d)  7  C.  B.  687. 

(c)  1  Camp.  444.  (/)  7  C.  B,  K  8. 851. 


p. 

fe 
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J852^15fc  16  VicL  e.  76^  s.  &h,  bywhich  special  demurrers 
As^e  been  abolished^  if  the  plea  amounted  to  an  argn- 
'zieii.tiiive  statement  of  fiicta  constituting  a  defence  it 
^ouIdbesufBcient;  but  it  omits  an  essential  element, 
that  the  plaintiff  allowed  Davies  to  hold  himself  out 
pparent  principal  and  authorised  him  to  receive  pay- 
it  The  law  is  correctly  stated  in  Bming  v.  Corrie{a)f 
iuTolved  other  points ;  but  on  this  Bayley  J.  said, 
I  ''This  is  an  action  brought  by  a  merchant,  to  re- 
the  price  of  his  own  goods,  and  he  ought  therefore 
flnooeed,  unless  payment  or  something  equivalent  to  it, 
to  have  taken  pUice  •  .  .  A  proprietor,  generaUy 
is  entitled  to  receive  the  price  of  his  own  goods, 
by  improper  conduct  on  his  part,  he  has  enabled 
other  person  to  appear  as  proprietor  of  the  goods,  and, 
^^V   4at  means,  to  impose  on  a  third  person  without  any 
^'^It  on  the  part  of  that  person.'^    The  defence  of  pay- 
'^^^t  here  must  rest  on  the  plaintiff  having,  by  improper 
Uc^  enabled  Davies  to  appear  as  proprietor  of  the 
ft^  or  having  clothed  him  with  real  or  apparent 
ority  to  receive  payment.     But  the  plea  carefully 
any  statement  to  that  effect.    In  the  same  case, 
>,  Hdhrayd  J.  points  out  clearly  and  well  the  dif- 
between  a  factor  and  a  broker ;  '^  a  factor,  who 
"the  possession  of  goods,  differs  materially  from  a 
The  former  is  a  person  to  whom  goods  are 
or  consigned,  and  he  has  not  only  the  possession, 
in  consequence  of  its  being  usual  to  advance  money 
c^  them,  has  also  a  special  property  in  them,  and  a 
lien  upon  them.     When,  therefore,  he  sells  in 
"H^s  oirn  name,  it  is  within  the  scope  of  his  authority : 
and  it  may  be  right  therefore,  that  the  principal  should 

(a)  2  B.  ^  A.  137. 
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1866.       be  bound  by  the  consequences  of  such  sale ;   amongi 

Dbaxbiord    which^  the  right  of  setting  off  a  debt  due  from  the  facto 

FisEOT.       18  one.     But  the  case  of  a  broker  is  different ;  lie  ha 

not  the  possession  of  the  goods^  and  so  the  vendee  en 

not  be  deceived  by  that  circumstance ;  and  besides,  th 

employing  of  a  person  to  sell  goods  as  a  broker  does  nc 

authorize  him  to  sell  in  his  own  name.     If  therefore  t 

sells  in  his  own  name,  he  acts  beyond  the  scope  of  b 

authority,  and  his  principal  is  not  bound/'     Oii  a  wL 

by  a  factor  authority  to  give  a  receipt   for  the  pri» 

follows  from   the  authority  to  sell  in  his  own  nanta 

and  when  payment  is  made  to  a  person  allowed  to  a* 

as  apparent  owner  of  the  goods,  that  is  equivalent 

payment  to  the  real  owner.     Here  the  plea  careAG 

avoids  alleging  that  anything  was  done  by  the  plainfl 

before  the  sale,  or  before  payment,  to  entitle  or  inda 

the  defendant  to  believe  or  suppose  that  Damn  ta 

clothed  with  any  real  or  apparent  authority  to  sell 

his  own  name ;  so  that  the  proposition  which  Mr.  £K^ 

march  wishes  to  maintain  is  that  on  the  employment 

an  agent  to  sell  goods,  whatever  precautions  the  pr5 

cipal  may  have  taken,  if  the  agent  fraudulently  deceit 

the  purchaser  and  leads  him  to  believe  that  he  is  fc 

owner  of  the  goods,  or  that  he  has  authority  to  sell  ai. 

receive  payment  for  them,  and  so  induces  the  purchafl 

to  pay  the  price  to  him,  and  then  embezzles  it,  the  pa 

chaser  is  discharged  from  liability  to  the  principal,  ir 

has  been  guilty  of  no  laches,  whereas  the  fault  was 

the  purchaser  not  making  inquiries  as  to  the  author: 

of  the  agent.     That  is  contrary  to  the  case  of  Barmj^ 

Corrie  (a)  and  to  justice.     The  allegations  in  the  p 

are  only  steps  towards  making  out  that  the  agent  is 

(fl)  2B.^A.  137, 
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wthed  with  authority  to  act  as  principal.     It  maybe        18G6. 
^''At  on  the  plea  of  payment  the  plaintiff  would  be    Drakefobd 
^•opped  from  denying  that   payment   to  Datnes   was       Pikrcy. 
'^htful:  but  this  plea  rests  on  a  proposition  which  is 
ont«iable. 

Shes  J.    The  plea  is  framed  on  the  general  and 
^Oc]iudified  proposition  that  an  agent  authorised  to  sell 
'^     xnder  all  circumstances  authorised  to  receive  pay- 
*^^Hit.    That  is  not  law.    In  Mynn  v.  JoVJfe  (a)  Little- 
''^fif  J.  said,  p.  327,  '*I  think  that  an  agent  employed 
sell  has  no  authority,  as  such,  to  receive  payment/' 
lere  are  cases  iu  which  an  agent  employed  to  sell  has 
Lthority  to  receive  payment,  as  a  factor  having  posses- 
mon  of  goods ;  but  there  is  nothing  in  the  plea  to  shew 
^^Mit  Z>av/<f tf  stood  in  that  relation  to  his  principal,  or 
^'^•t  he  was  dotbed  with  the  authority  which  a  fHctorhas 
*^  receive  payment,  or  that  the  sale  took  place  under 
^^^cumstancea  which  would  allow  the  purchaser  to  set 
^^flf  a  debt  due  to  him  from  the  agent.     The  position  of 
tjftetor  is  pointed  out  in  George  v.  Clagett  (b)  and  Car?*  v. 
^mehUff  (c),  and  varies  materially  from  tliat  of  broker, 
appears  from  Baring  v.  Corrie  (</),  which  is  an  authority 
^tx  the  point  before  us.     In  Ramazotti  v.  Bowring  (e), 
^liich  was  an  action  for  goods  sold  to  the  defendant  ])y 
tihe  plaintifiPs  clerk  in  his  own  name  representing  him- 
aelf  to  be  the  proprietor  of  the  business,  it  having  been 
left  to  the  jury  to  say  whether  the  plaintiff  or  the  clerk 
"was  the  real  owner  of  the  business^  and  the  jury  having 
found  a  verdict  for  the  plaintiff,  the  Court  set  it  aside 

(a)  1  M.  4'  Sob.  32G.  {b)  7  T.  li.  'W. 

(c)  4  A  ^  e.  547.  {d)  2B.^A.  lo7. 

{e)  7  a  /?.  N.  S,  801. 
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1866.  on  the  ground  that  the  proper  question  was,  whedii 
Dbakkfobd  the  plaintiff  had  so  conducted  himself  as  to  enable  tl 
FiKBOT.  clerk  to  hold  himself  out  to  be  the  true  owner,  whethi 
the  clerk  did  so  hold  himself  out,  and  whether  the  de£a 
dants  in  dealing  with  him  believed  him  to  be  the  owne 
That  case  establishes  that  the  principal  is  not  boos 
by  the  Act  of  the  agent  holding  himself  out  as  pri. 
cipal  unless  he  did  so  with  the  authority  of  the  prindpi 
There  is  no  allegation  in  this  plea  to  that  effect. 

Lush  J.  The  facts  stated  in  the  plea  may  perhi. 
afford  prima  facie  evidence  to  be  submitted  to  a  jiLi 
under  the  plea  of  payment,  and  justify  a  verdict  fox  C 
defendant  on  it;  but  that  an  agent  authorized  to  •■ 
has  as  a  necessary  legal  consequence  authority  to  leoeii 
payment  is  a  proposition  utterly  untenable  and  contrita 
to  authority.  Nor  is  the  plea  made  good  by  the  alleg 
tion  that  Davies  sold  the  goods  on  his  own  account,  ai 
that  the  defendant  paid  Davies  believing  him  to  be  t^ 
vendor  of  the  goods  on  his  own  account  and  entitled 
receive  payment.  It  is  not  allied  that  the  plaintiff  antt 
rised  Davies  to  represent  himself  as  owner  of  the  gooi 
or  that  the  plaintiff  was  guilty  of  any  conduct  whi 
estops  him  from  suing  for  the  price  of  the  goods. 

Judgment  for  the  plaint= 
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1866. 


Thi'.rsJau^ 
May  10th. 


Reeves  and  another  against  Watts. 

*.  VetBlaekbum  J.    Where  a  deed  is  made  between  parties  a  person 
»fto  uootBuned  a  party  to  it,  but  is  so  described  that  no  can  be  ascer-   Bankruptcu 
*J^*aI,  nuj  suo  upon  the  covenants  contained  in  it.  ^^.^  jgjjj  ^ 

^*  Bva  deed  of  compo.«rition,  being  an  indenture  made  between  W,   04  i  25  Vict 
^  ^Iie  first  part  and  all  tJie  creditors  of  IV,  of  the  second  part  W,  cove-   ^  iJ^"^  199 
^1^  ted  with  the  several  persons  parties  thereto  of  tho  second  part  to  pay    Composition' 
^to  (hem,  "  beinff  all  and  every  the  present  creditors  of  W,"  a  compo-   ^^^^f 

-f^'^n  of  lOs.  in  the  pound ;  and  the  sevenil   creditors  parties  thereto    Covenant 
.S    the  second  part  released  W.  from  all  debts,  &c.     And   it   was   j)^^^  ^^^^ 
«^*filj'  expressly  declared  that   all  the  creditors   of    JV.  should  be   ^p^fi^g^ 
*9,5*»lly  boiud  by  and  entitled  to  the  benefit  of  the  deed  although  they   pg^g^^  ^^ 
assent  thereto  or 
.  Gtbs&H,  4  J7.  df- 
general  descripti 
eoold  sue  on  the  corenants,  and  therefore  was,  under  The  Bank- 
'^Ptcy  Act,  1861,  24  &  25  Vict,  c.  134.  8.  192.,  ])ound  by  the  deed. 

J^ECLARATION  by  the  indorsees  against  the  accep- 
tor of  a  bill  of  exchange  dated  the  1st  February, 
'865,  payable  four  months  after  date. 

The  defendant  pleaded  a  deed  of  composition  under 
*«ct.  192  of  The  Bankruptcy  Act,  18G1,  24  &  25  Vict. 
^-  184. 

The  second  replication  set  out  the  deed  :  which  was 
*^aclc  the  8rd  April,  1865,  " between  Alfred  Watts''  the 
dofendant,  "of  &c  of  the  first  part,  and  all  the  creditors 
^t*  "the  said  Alfred  Watts  of  the  second  part/*  After 
csiting  that  the  deed  related  to  the  debts  or  liabilities 
-Alfred  Watts  and  his  release  therefrom,  and  was 
xx^-tended  to  be  registered  in  the  manner  required  by  the 
l-Saxd  section  of  The  Bankruptcy  Act,  1861,  and  to 
oj>erate  equally  for  the  benefit  of  and  to  bind  all  the 
ors  of  Alfred  Watts  whether  they  assented  to  it  or 
and  that  Alfred  Watts  was  indebted  to  the  several 
parties  thereto  of  the  second  part  in  divers  sums 
^^oney,  and  being  unable  to  pay  the  same  in  full  he 
«tgreed  to  enter  into  a  covenant  for  payment  of  a 
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1866.  composition  of  10s,  in  the  pound ;  and  in  consideration  i 
j^gjYgg  that  covenant  the  several  persons  parties  thereto  of  tt 
Watts  second  part  had  agreed  to  enter  into  the  covenants  an 
execute  the  release  thereinafter  contained :  It  Wj 
WITNESSED,  that  Alfred  Watts  covenanted  with  tl 
several  persons  parties  thereto  of  the  second  part  r 
spectively,  that  he  would  pay  unto  the  several  jierso- 
parties  thereto  of  the  second  part,  "  being  all  and  eve 
the  present  creditors  of  him  the  said  Alfred  Watts*^ 
composition  of  IO5.  in  the  pound  on  the  amounts 
tlieir  respective  debts  by  three  instalments  in  the  ma 
ner  and  at  the  periods  therein  mentioned.  And  it  vc 
FURTHER  WITNESSED  that  in  pursuaucc  of  the  agreemc 
and  in  consideration  of  the  covenant  thereinbefc 
contained,  the  several  creditors  parties  thereto  of  fi 
second  part  respectively  thereby  released  and  discharg 
Alfred  Watts  from  all  tlie  debts  and  sums  of  mon^ 
bills,  bonds,  notes,  covenants  (except  the  covenant  n 
promissory  notes  for  payment  of  the  compositio 
accounts  &c.  which  the  several  creditors  parties  ther« 
of  the  second  part  respectively  might  have,  claim 
demand  of  or  from  Alfred  IVatts,  And  it  was  there 
expressly  declared  that  all  the  creditors  of  Alfred  Wa 
should  be  equally  bound  by  and  entitled  to  the  bene 
of  the  deed  although  they  might  not  assent  thereto 
approve  thereof.  In  Mitness  whereof  the  said  partr 
to  these  presents  have  hereunto  set  their  hands  fk. 
seals  the  day  and  year  first  above  written.  Alftf 
Watts  (l.  s.)  Signed,  sealed  and  delivered  by  the  sr 
Alfred  Watts  &c. 

Then  followed  a  Schedule  with  columns  headed  resptf 
tively  "  Creditors  signature"  "  Seals''  "  Attestatioi:3 
The  names  Charles  Wilson  aud  Emma  Foreman  wc 
inserted  as  having  executed  the  deed. 
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Arennent    Thai  Charles  Wilson  and  Emma  Foreman        1866. 
^^  two  of  the  creditors  of  the  defendant  of  the  second       Bietii 
P^  and  made  and  executed  the  deed^  and  that  the       watts. 
piaiotiffa  were  not  parties  to  and  did  not  make  or 
Hecate  the  deed. 
J^emnrrer  to  the  replication^  and  joinder. 

Joseph  Brawn  {Eyre  LUnfd  with  him),  in  support  of 
^*^e  demurrer. — The  only  objection  which  the  defendant 
^^fl  to  meet  is  that  the  deed  is  not  a  valid  composition 
^eed  under  sect  192  of  The  Bankruptcy  Act,  1861, 
*4  9c  25  Victc^\Z4t,,  because  non-assenting  creditors, 
^ot  being  named  as  parties  to  it,  cannot  sue  upon  the 
^^^^▼eiiants  contained  in  it    But  *'  all  the  creditors  of  the 
•^d  Alfred  WatU?*  are  parties  of  the  second  part,  and 
*hat  is  a  descriptio  personse  of  each  creditor.    In  Gre$ty  v. 
^^b^an  (a),  where  Ex  parte  Cockbum  (J)  was  cited,  the 
^^Urt  of  Exchequer  held  a  deed  similar  to  this  valid 
^^d  pleadable  in  bar  to  an  action  by  a  non-assenting 
^^^^'oditor,  their  decision  being  rested  upon  the  authority 
of  Ijoy  V.  Mottram  (c) :  there,  however,  the  deed  con- 
tained a  recital  referring  to  a  schedule  intended  to  in- 
elude  all  the  creditors  of  the  debtors,  whereas  the  deed 
pleaded  in  Qresty  v.  Gibson  (a)  contained  no  such  re- 
cital or  schedule.     [He  also  cited  Dewhurst  v.  Jones  (d), 
-^  Martin    B.]       In    The    Chesterfield  and  Midland 
Stibttffie  CoUiery  Company  [Limited)  v.  Hawkins  (e)  the 
deed  wu  made  between  the  several  persons  whose  names 
and  nab  were  subscribed  in  the  schedule,  being  cre- 

W  33  L,  J.  Bank.  17 ;  10  Jur.  ^.  S.  573. 
W  19  a  B,  N.  8.  479.  (d)  3  JST.  #  C.  60.  65. 

W  S  S.fC.  677. 
^^^.  VII.  2  m  b.  &  s. 


execute  it,  and  therefore  does  not  bind  a  aon-aaM 
creditor  who  could  not  soe  on  it.  The  Court  of  I 
qoer  in  Oreity  v.  Qibton  (a)  did  not  intend  to  ov 
Ex  parte  Cockbum  {b) ;  they  followed  the  dedd 
Lmf  T.  Mottram  (c),  on  the  gronnd  that  they  ood 
distingnish  between  the  deeds  in  the  two  caaes.  ] 
Lay  V.  Mottram  (c)  there  was  a  recital  that  the  d 
were  indebted  to  the  eeveral  persons  whose  namei 
set  forth  in  the  schedule  hereto  (and  which  ached 
intended  to  include  bU  the  creditors  of  the  dd 
in  the  sums  set  opposite  each  name" ;  and  the  onlj 
argued  was  that  there  was  no  covenant  by  the  d 
to  pay  the  composition  except  such  as  might  be  ii 
from  the  recital,  and  a  dissentient  creditor  coold 
bound  by  it.  [Blackburn  J.  That  point  waa  raiai 
answered  by  WiUa  J.,  p.  487 ;— "  Mr.  /%iAncA  as 
deed  is  unreasonable  and  not  Innding  on  diasi 
creditors,  because  no  remedy  is  giren  them  tot  thi 
position.  But  I  think  the  case  of  FarraU  t.  HUM 
furnishes  a  complete  answer  to  that  argument :  it 
that  the  recital  that  the  debtors  had  agreed  to  p 
composition  amounts  in  law  to  a  covenant  to  p 

o<i    ootchI  "~I       Tr.     ]?*   «»W*    Al^i)^ 


T. 

Watts. 
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-^  &  676,  "  The  covenant  is  with  the  parties  to  the        1866. 

deed  of  the  second  and  third  parts,  and  as  the  deed  is       rbevm" 

between  parties,  no  person  who  is  not  a  party  could  sue 

upon  the  covenant ;"  and  that  case  was  referred  to  in  J7- 

^^''i^m  V.  JeweUi  in  error  (a),  Benham  v.  Broadhurst,  in 

^f^or  (b\  and  followed  in  Martin  v.  Gribble  (c)  and 

^^  Chester/!eld  and  Midland  SUkstane  CoOiery  Company 

(Limiied)  v.  Hawkins  {d).    [He  also  cited  Ex  parte  Raw* 

*V  (e)  and  J5x  parU  Gpdden  (/),  per  Turner  L.  J.,  and 

^yne  V.  fFyattis).-] 

It  is  an  established  rule  of  the  law  of  England  that 

^^  person  can  sue  upon  a  covenant  contained  in  a  deed 

"®tween  parties  unless  he  is  a  party  to  the  deed.     In 

*     -^Vigftoii  on    Conveyancing^  p.  894,  2nd  ed.,  "  With 

'^ference  to  indentures  between  parties,  it  seems  to  be 

^  Seueral  rule,  that  no  one  can  be  considered  as  a  party 

^^  ^  deed,  unless  he  be  named  as  a  party  in  the  clause, 

"^^tiuning  the  names  of  the  persons  who  are  formally 

""^^de  parties/'     In  8  Bythewood  and  Jarman  on  Con- 

^^^Sf^ineing,  p.  413,  ed.  1832,  "  On  the  general  principle, 

*^'^"k  a  stranger  to  a  deed  cannot  take  the  benefit  of  it, 

^^ovenants  in  an  indenture  entered  into  with  persons  who 

**^  not  parties,  confer  no  right  of  action  on  such  persons ; 

^*^d    where  a  deed  is  expressed  to  be  made  between 

P^x^ies,  the  persons  so  named  alone  are  parties  to  the 

^x^strument."      [He  also  cited  Scudamore  v.   Vanden- 

*fen^(A),  Salter  v.  Kidgly  (i),  per  HM  C.  J.,  Storer  v. 

Gordon  (J),  Metcalfe  v.  Rycroft  (A),  Berkeley  v.  Hardy  (/), 

(a)  16  a  B.  N.  S.  142.  (b)  3  JT.  #  C.  472. 

(c)  3  JT. #  a  631.  (d)  SH.fC.677. 

Cm)  lI>eG.J.f8.225.  (J)  I  De  G.  J.  f  8. 260. 272. 

C^)  18  a  B.  N.  8.  693.  (A)  2  Inst.  673. 

<« )  Carth.  76,  77.  (J)  S  M.  f  8.  308. 

<^)  6  Af.  #  A  76.  (/)  bB.fC.  366. 

2  M  2 
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1866.  Lord  Southampton  v.  Brown  (a),  BusheU  v.  Beavan  (b), 
BVEYK8  per  Tindal  C.  J.]  [Bhckbum  J.  The  text  writers  say 
•  wItts.  *^^*  o^y  *^®  "  persons  named''  are  parties  to  the  deed  ; 
but  their  attention  was  not  called  to  this  pointy  and  they 
do  not  say  that  a  person  may  not  be  made  a  party  to  a 
deed  by  description.  No  case  expressly  in  point  has 
been  cited.  Joseph  Brown. — In  Maugham  v.  Sharpe  {c) 
it  was  held  that  a  deed  inter  partes,  by  which  the  mort- 
gagor assigned  goods  to  The  City  Investment  and  Advance 
Company^  operated  as  an  assignment  to  the  two  persons 
who  carried  on  business  under  that  name :  and  Williams 
J.  said^  p.  463^  **  It  is  fully  settled  that  a  grant  may  be 
good^  though  the  grantee  be  not  named  by  his  christian 
or  surname/'  Blackburn  J.  That  case  expressly  decides 
that  a  deed  operates  in  favour  of  a  person  not  named  as 
a  party  if  he  is  described  with  certainty.]  The  enact-' 
ment  in  stat.  8  8c  9  Vict,  c,  106.  s.  5.  was  required  in 
order  to  enable  a  person  not  named  as  a  party  to  an 
indenture  to  take  under  it  an  interest  in  tenements  and 
hereditaments,  or  the  benefit  of  a  condition  or  covenant 
respecting  tenements  and  hereditaments. 

Joseph  Brown  was  not  called  upon  to  reply. 

Blackburn  J.  Our  judgment  must  be  for  th 
defendant.  Whatever  doubt  may  be  entertained  as 
the  propriety  of  the  decision  in  Gresty  v.  Gibson  {d\^ 
which  however  I  think  is  quite  right,  must  be  settledEi 
in  a  Court  of  error.  The  point  was  there  express! 
brought  before  the  Court  of  Exchequer  and  decid 
after  time  taken  to  consider.  My  own  opinion  is,  th 
where  a  deed  is  made  between  parties  a  person  who 

(a)  6  5.  #  a  718.  (6)  1  Bing,  N,  C.  103. 120. 

(e)  17  a  B,  N.  8,  443.  (rf)  4  JT.  #  C,  28. 
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not  named  a  party  to  it,  but  is  so  described  that  he  can        1806. 
he  ascertained,  may  sue  upon  the  covenants  contained       ^rek^ 
in  it,  ajad  I  am  strengthened  in  that  opinion  by  the       -wlm 
judgment  of  that  very  learned  Judge  Sir  E.  V.  Williams 
in  Afawtffham  v.  Sharpe  (a). 

Shbk  J.    We  are  bound  by  the  decision  in  Gresty  v. 
Gibson  (^b). 

Judgment  for  the  defendant. 


IK   THE  EXCHEQUER  CHAMBER. 

Lloyd  against  Harbison. 

T>_,  ,-,,  Wednesday, 

*hefii-    ^«  Banbraptcy  Act>  1861,  24  &  25  Vict.  c.  134.,  "after  notice  of  May  yth. 
1^^^  **liiig  andregiBtration  of  such  deed"  t.  «.,  such  compositioQ  deed,  "  has      _. 


.     Si^ven  as  aforesaid,  no  execution,  sequestration,  or  other  process  ^,     .^ 

lij^  ^®^  the  debtor's  property  in  respect  of  any  debt,  and  no  process  against  \>J^.ff^ 
ai^^p.^^'^on  in  respect  of  any  debt,  other  than  &c.,  shall  be  available  to        ^^*  Bank- 

of^^^^tor  or  claimant,  without  leare  of  the  Court ;  and  a  certificate  ^^'  ^      j  .' 

r^^^f^^  filing  and  registration  of  such  deed  under  the  hand  of  the  chief  Tq.?.  ^4  o^  05 

^J^trar  and  the  seal  of  the  Court  shall  be  available  to  the  debtor  for  ^^y  ^^^ 
ij^^^^^lHwes  as  a  protection  in  bankruptcy."    Held,  affirming  the  judg-       '\<)q^' 

of  ^      ^^  the  majority  of  the  Court  of  Queen's  Bench,  that  the  production  **      .:,   ,  ^ 
t-ej^  '^^itificate  which  on  the  face  of  it  was  the  certificate  of  the  filing  and     y^^  [ .    ^„^^^ 

^rl^^^'^tion  of  a  valid  deed  iustified  the  sheriff  in  discharging  a  debtor  y,  ^^^  ate  of  ' 

tlj^  ?^  he  had  arrested  at  tne  suit  of  a  creditor  who  had  not  executed  ^^^/j'^       J 

tlx^  ^*ed,  although  the  deed  afterwards  turned  out  to  be  invalid  under  '"^-^'^  ^^^' 


T 


He  Court  of  Queen's  Bench  having  given  judgment 

.^^         for  the  defendant^  see  vol.  6,  p.  36,  the  plaintiflF 

^eht  error.     The  only  question  argued  was,  whether 

^^^d  of  assignment  under  The  Bankruptcy  Act,  1861, 

^  ^    &   25  Vict.  c.  134,  which  turned  out  to  be  invalid 

^^ified  the  sheriff  under  sect.  198  in  discharging  a 

^^tor  upon  the  production  of  the  certificate  of  rrgistra- 

^^n    of  tic    CC(f^  llf\l  KCt.  1£2. 
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1866.  T.  Henry  Baylis,  for  the  plaintift— The  certificate  of 

Lx^TD  Mk  invalid  deed  is  no  protection  to  the  debtor^  Udertan  t. 
Habbibov.  Castrique  (a),  nor  to  his  bail,  Udertan  v.  JeweU  (b),  against 
a  creditor.  And  an  action  against  bail  for  not  render- 
ing the  debtor  would  be  an  idle  form  if  the  sheriff  conld 
not  take  the  debtor  into  custody  or  was  bound  to  dis- 
charge him  upon  the  production  of  the  certificate  of  an 
invalid  deed.  The  defendant  may  apply  for  his  dischai^ 
to  the  Court  out  of  which  the  process  issued,  or  to  the 
Court  of  Bankruptcy  under  sect.  112  of  The  Bankrupt 
Law  Consolidation  Act,  1849,  12  &  13  Vict.  e.  106. ; 
but  then  those  Courts  on  production  of  the  certificate 
would  inquire  into  the  matter  and  would  not  discharge 
him  if  the  deed  on  examination  turned  out  to  be  invalid, 
Dewhurst  v.  Kershaw  (c),  Leigh  y.Pendlebury  (d) ;  or  if  the 
debt  for  which  the  debtor  was  arrested  was  incurred  after 
the  adjudication,  Phillips  v.  Poland  {e),  Re  Poland  (f); 
whereas  if  the  sheriff  was  bound  to  act  on  the  p 
duction  of  the  certificate  the  discharge  woxdd  be  wrong 
fill.  Dewhurst  v.  Kershaw  (c)  shews  that  the  Co 
will  refuse  to  discharge  the  debtor  out  of  custody  whi 
they  do  not  set  aside  the  certificate,  having  regard 
to  the  invalidity  of  the  deed ;  they  treat  the  granting 
the  certificate  by  the  registrar  as  a  mere  minist^ 
act  [^Erle  C.  J.  One  Court  does  not  set  aside 
process  of  another.] 

This  certificate  is  not  like  a  ca.  sa.  or  fi.  fa.,  whicr 
a  protection  to  the  sheriff*.    An  oflScer  is  protecte 
the  execution  of  process  only  where  it  came  fro 
judicial  source  and  the  issuing  it  was  a  judicial  a(^ 

(a)  14  a  B.  N.  8.  99. 

(6)  14  Id.  665;  affirmed  in  error,  16  Id.  142. 
(c)  \H.^C.  726.  (rf)  16  a  B.  N,  8,  815. 

(e)  IH.^S.  235. 
(/)  35  L.  J.  Bank.  19 ;  12  Jur.  N.8.i25;  Law  Rep.  1  Chane.  Apr  — 


53& 


T. 

Hakrisoit. 
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•  competent  autihority;  ?%«  ease  qf  the  Marshabea  (a),       1866. 

^Wkw  V.  Hudson  (i),  Saffery  v.  Jones  (c),  Norton  v.        i^u^m 

^olker  (if).  Harddbip  on  the  sheriff  is  no  valid  argument, 

^  the  law  in  several  instances  subjects  him  to  greater 

*^hilify  than  other  persons ;  Bateman  v.  Farnsworth  (e), 

^^^^ythom  V.  Bush  (/).     And  his  officers  have  not  the 

P^^tection  which  other  officers  have  in  the  execution 

^^  Warrants;  stat  24  Q.  2.  c.  44.  s.  6.,  Copland  v. 

^^'^^oettis),  Oladweny.  Bhke  (A). 

A.  certificate  of  the  filing  and  registration  of  ''  such 

^^^d"  in  sect  198  means  a  deed  which  would  be  valid 

^^^^der  sect.  192.     [Bramwell  B.     Your  argument  is 

'^bi^^  there  cannot  be  a  certificate  of  such  deed  unless 

"t^orc  is  such  a  deed  as  the  statute  requires ;  but  there 

^^^ight  be  a  certificate  of  a  deed  though  there  was  no 

:  the  words  are  not  '^  a  certificate  of  the  same  deed.'' 

tippose  the  debtor  produced  a  certificate  of  a  deed  which 

the  £eu»  of  the  certificate  was  bad ;  would  not  the 

k^eriff  be  at  liberty  to  say  that  the  certificate  was  bad  ?] 

ere  is  a  difference  between  the  language  of  this  sec- 

and  of  sect.  118  of  The  Bankrupt  Law  Consolidation 

;,  1849,   12  &  13  Vict.  c.  106. :    in  the  latter  the 

\>3xikrapt  is  to  be  discharged  on  producing  '^  such  pro- 

"tection,"  that  is,  the  order  given  by  the  Court,  which 

Hie  officer  is  bound  to  obey.     And  there  are  reasons  why 

tlie  order  for  protection  in  bankruptcy  should  entitle 

the  bankrupt  to  his  immediate  discharge ;  he  is  under 

the  controul  of  the  Court  of  Bankruptcy,  and  all  his  pro- 

P^ty  vests  in  his  assignees,   whereas  in  the  case  of  a 

(tf)  10  Co,  68  ft..  70  a, 

(h)  14  if.  #  H'.  363 ;  affinned  in  error,  16  Id.  885. 

(c)  2  5.  #  Ad.  698.  id)  3  Exch.  480. 

(e)  29  L.  J.  Exch.  365.  (/)  2  Dowl.  641 . 

ig)  1  Bing.  369.  (A)  1  Cr.  M.  ^  E.  636. 
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1866.  composition*  deed  under  The  Bankruptcy  Act^  1861, 
l^j^Yj,  there  need  be  no  cessio  bonorum,  and  if  the  deed  ia  bad 
Habbisok  ®'  fictitious  the  debtor  would  have  an  opportunity  of 
getting  out  of  the  way  together  with  his  property. 
[Erk  C.  J.  ,  In  modem  legislation  favour  baa  beeo 
shewn  towards  debtors  as  a  body.  If  a  debtor  has  made 
a  valid  deed,  and  produces  a  certificate  of  it,  the  sheriff 
is  required  to  discharge  him ;  why  should  not  the  sheriff 
discharge  him  if  he  produces  a  valid  certificate  ?]  The 
debtor  may  go  before  a  Judge  and  take  advantage 
of  his  privilege  under  the  certificate,  and  no  action  will 
lie  against  the  sheriff  for  refusing  to  discharge  Him; 
Magnay  v.  Burty  in  error  (a).  Further,  the  protection 
intended  to  be  given  by  sect.  198  is  an  interim  protec- 
tion, such  as  was  given  by  stats.  5  G.  2.  c.  SO.  «.  5., 
6  G.  4.  c.  la  8.  117.,  12  &  18  yict  e.  106.  w.  112-11&, 
which  was  only  for  a  limited  period,  for  the  purpose  of  his 
attendance  on  the  Court,  and  for  the  benefit  of  the  credi- 
tors. [Erie  C.J,  The  extent  of  the  protection  is  one  thing, 
the  time  during  which  it  lasts  is  another.  Bramwell  B. 
The  first  clause  of  sect.  198  protects  the  debtor's  pro- 
perty as  well  as  his  person.]  But  there  is  no  penalty  on 
the  officer  for  taking  the  goods  of  the  debtor  after  the 
production  of  a  certificate. 

The  provision  in  sect.  198  that  execution  shall  not  issue 
*'  without  leave  of  the  Court,"  which  gives  rise  to  the  ail- 
ment that  until  the  certificate  is  set  aside  there  can  be  no 
execution  without  the  leave  of  the  Court,  is  answered  by 
Cockbujn  C.  J.  in  the  Court  below,  6  B,  tf  S.  85-7 ;  and 
in  Ex  parte  Stuart  {b)  Lord  Westbury  C.  held  that  a  bank- 
rupt was  not  entitled  to  a  release  under  sect.  1 12  of  The 
Bankrupt  Law  Consolidation  Act,  1849,  unless  it  would 

(a)  5  Q.  B.  381.  (b)  33  L.  J.  Bank,  4 ;  9  Jur.  N.  8.  1303. 
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adTance  the  interests  of  the  creditors  under  the  bank-        1866* 
roptey.  LioTD 

It  18  also  said  that  if  the  deed   was  invalid  the     habjusoh. 
plaintiff  ought  to  have  applied  to  set  aside  the  certificate ; 
but  it  is  doubtful  whether  the  Court  of  Bankruptcy  has 
juriadictioD  unless  the  deed  is  valid. 

ifeHithf  for  the  defendants. — The  certificate  set  out 
in  the  plea  is  on  the  face  of  it  the  certificate  of  a  valid 
^^1  though  it  gives  a  misdescription  of   the  deed, 
which,  according  to  the  decision  in  Ildertony.  Jewell  (a), 
^  not  a  valid  deed ;    that  decision  however  may  be 
9<iC8tiooed  if  the  present  case  goes  to  the  House  of  Lords, 
•'^ere  the  question  is,  what  is  the  duty  of  the  sherifp's 
Officer  when,  upon  an  arrest,  such  a  certificate  is  produced  ? 
**  It  is  his  duty  to  keep  the  debtor  in  custody  until  dis- 
^*^arged  by  order  of  a  Court  the  last  clause  in  sect. 
^S  would  be  superfluous.     The  certificate  is  given  for 
^^  express  purpose  that  the  officer  should  at  once 
^  tipon  its  production.     If,  indeed,  the  certificate  was 
^    the  face  of  it  the  certificate  of  an  invalid  deed  the 
"^estion  might  be  doubtful ;  but  when,  as  in  the  present 
^^»  the  certificate  shews  a  valid  deed,  the  officer  is 
bound  to  inquire  whether  the  deed  was  good ;  nor 
t;here  any  means  by  which  he  can  inquire  whether 
^     requisite  proportion  of  creditors  have  signed  the 
iBramtcell  B.    Sect.  198  does  not  say  "  If  there 


^Xich  a  deed  valid  under  the  statute  the  officer  shall 
^^^iliarge  him.*'     Also  the  Legislature  might  have  said 


the   certificate   shall  have   the   same   efiect  as   a 
^^^^^ificate  of  conformity,  in  which  case  the  Judge  is  to 
solarge  the  debtor.] 
The  registrar  exercises  judicial  functions  when  he 

(a)  14  a  B.  N.  S,  Gthi ;  affirmed  in  error,  IG  Id,  142. 
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1866.  registers  and  grants  a  certificate  of  a  deed :  it  is 
Li^YX)  ^^^  ^  see  that  the  deed  is  valid  under  the  atal 
Habjeliboit.  AC<^ording  to  the  decisions  of  the  Courts,  and  he  n 
make  a  correct  abstract  of  it  in  his  book  of  r^;istral 
In  the  Court  below  Crompton  J.  said,  6  B.  tf  S.90 
"  My  judgment  proceeds  on  the  ground  that  the  Lc 
lature  appears  to  me  to  have  pointed  out  the  docan 
in  question  as  the  one  on  which  the  sheriff  is  to  ad 
all  events  until  he  has  notice  of  the  invalidity  c^ 
deed;  and  I  think  him  excused  by  the  Legislal 
directing  him  not  to  persist  in  executing  the  proces 
such  document  be  produced^  just  as  he  is  where 
plaintiff  himself  has  directed  him  not  to  execute 
process.  I  cannot  construe  the  act  of  the  Lc 
latm«  as  imposing  so  monstrous  a  hardship  upon* 
sheriff  as  to  direct  him,  under  severe  penalties,  to 
upon  the  production  of  the  document,  and  yet  to  lc 
him  liable  in  so  acting  as  for  a  breach  of  duty  i 
should  turn  out  that  circumstances  of  which  he  can  I 
no  knowledge  have  made  invalid  the  deed  on  which 
certificate  is  founded.  The  Legislature  throws  upon 
registrar,  as  the  officer  of  the  Court,  the  responsibi 
of  seeing  that  the  requisite  proportion  of  creditors  l 
signed,  and  he  has  the  affidavit  before  him  of  that  f 
and  he  has  also  the.  deed  before  him  from  which  he  i 
make,  in  his  book  of  registry,  a  short  statement  of 
nature  and  effect  of  the  deed.  The  sheriff,  being 
quired  to  act  merely  on  the  production  and  havin 
copy  of  the  certificate  of  the  registratioD,  has  no  mc 
of  testing  its  validity,  either  in  point  of  fact  or  1 
The  Legislature  would  be  putting  him  in  a  worse  posii 
than  in  the  ordinary  case  of  difficulty  of  a  she 
who  can  inquire,  and  whose  duty  it  was  in  many  a 
at  common  law  to  inquire,  into  the  validity  of  dc 
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inents.   Here  the  L^inlature  in  effect  takes  from  him        1866. 
«D  opfOitwDdty  of  inquiry  and  directs  what  is  his  duty        llojd 
on  production  and  receipt  of  a  copy  of  the  certificate,     hareisok. 
It  seems  to  me  that  the  Legislature  have  said  that  the 
document  in  question  is  to  be  evidence  that  '^  sucV  valid 
deed  has  been  duly  executed,  upon  which  the  sheriff  is 
J^uired  to  act,  and  that  in  effect  he  is  prevented  by 
tiie  L^islature  from  inquiring  farther,  and  is  compelled 
"^  act  at  once  upon  that  evidence,  at  all  events  unless 
Ik  has  some  knowledge  or  notification  of  the  badness 
of  the  deed.      I  think,  therefore,  we  ought  to  hold 
tliat  the  sheriff  in  the  case  at  bar  was  justified  in 
disdiarging  the  debtor,  who  produced  the  certificate  of 
the  registrar  in  due  form  that  such  a  deed  had  been 
eiecuted,  although  the  deed  afterwards  turned  out  to 
be  invaEd/' 

As  to  the  argument  that  the  creditor  is  deprived  of 
execution  by  the  production  of  the  certificate  of  an 
invalid  deed,  he  may  apply  to  the  Court  of  Bankruptcy 
or  to  a  Court  of  law  for  leave  to  issue  execution.  [He 
cited  Ex  parte  SomerviBe,  in  re  Tressider  (a),  per  Lord 
Cranworih  C]  The  Legislature  could  not  have  intended 
that;  where  a  deed  was  not  binding  on  non-executing 
creditors,  a  creditor  who  had  got  judgment  should  be 
in  abetter  position  than  a  creditor  who  had  not. 

y.  Henry  Baylis^  in  reply. 

Erle  C.  J.  We  are  of  opinion  that  the  judgment  of 
the  majority  of  the  Court  below  should  be  affirmed. 
"*^e  matter  was  discussed  with  remarkable  research  and 
^^"7  powerful  argument  by  the  Lord  Chief  Justice  on 

(a)  35  X.  J,  Bank.  1. 4;  Law  Bep.  1  Chanc.  App.  21.  24. 
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1866.        one  side,  and  by  Crompton^  MeUar  and  Shee  JJ.  on  tl 
Ij^yd       other.     The  words  of  sect  198  of  The  Bankruptcy  hm 

HARRI805.     ^^^^'  ^  ^  2^  ^^^'  ^-  1^^-'  ^®'  "  *  certificate  of  t 
filing  and  registration  of   such  deed  under   the  hi^ 

of  the  chief  registrar  and  the  seal  of  the  Court  abi 

be  available  to  the  debtor  for  all  purposes  as  a  protects 

in  bankruptcy/'    We  are  of  opinion  that  the 

of  such  a  deed  is  that  which  is  to  operate  as  a 

certificate ;  the  sheriff  is  not  bound  to  ascertain,  wl 

indeed  is  beyond  his  powers,  whether  a  valid  deed  ezia 

The  last  clause  in  sect.  198  would  have  no  operation. 

it  was  necessary  that  he  should  inquire  into  the  valiil] 

of  the  deed :  the  certificate  is  the  document  he  is 

look  at  and  act  upon.  It  is  insisted  that  the  ^'  oertifica 

of  the  filing  and  registration  of  such  deed''  means  tli 

certificate  of  the  filing  and  registration  of  a  valid  deed, 

but  the  certificate  in  the  present  case  was  on  the  fiu»  (A 

it  a  certificate  of  a  valid  deed,  and  the  certificate  is  tbe 

document  produced  to  the  sheriff's  officer.  We  are  alao  of 

opinion  that  the  words  "  shall  be  available  to  the  deblor 

for  all  purposes  as  a  protection  in  bankruptcy"  do  not 

give  the  debtor  a  mere  privilege,  but  a  right  to  be  atontt 

discharged  as  a  protection  in  bankruptcy  doe&   We 

need  not  inquire  whether  the  sheriff  is  liable  to  a  penil^ 

of  5/.  for  every  day  he  detains  the  debtor  in  custody 

after  the  production  of  the  certificate ;   he  is  justifid 

in  discharging  him,  and  would  be  wrong  if  he  did  no* 

do  so.     We  adhere  to  the  judgment  of  the  majority  of 

the  Judges  of  the  Court  below,  and  rest  on  the  passage 

.   cited  by  Mr.  Atellish  from  the  judgment  of  Mr.  Justic* 

Cromptofiy  whose  words  we  refer  to  because  he  is  *> 

more,  though  there  are  equally  powerful  statements  "S 

the  judgments  of  the  other  Judges  concurring  withbiff^ 
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tlie  effect  of  which  is,  that  the  certificate  is  the  docu. 
iDeat  on  which  the. sheriff  is  to  act,  at  all  events  until 
k  las  notice  of  the  invalidity  of  the  deed. 
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1866. 


Llotd 

T. 
HAR&IttON. 


Pollock  C.  B.,  Btles  and  Keating  J  J.,  Bramwell 
iod  PiGOTT  BB.,  concurred. 

Judgment  affirmed. 


Eebip  against  Halliday. 
[Reported,  voL  6,  pp.  723,  757.] 


[Thursday, 
May  10th.] 


Bbahwell,    Official    Assignee    of   Service,    a 
Bankrupt,  against  Eglinqton. 

,  Ob  the  22nd  October,  1862,  by  deed  between  S.  and  the  defendant,  8,, 
^ttoiideration  of  £50  advanced  by  the  defendant,  assigned  all  his 
koiMhold  fomituze  and  effects  to  the  defendant,  with  a  proviso  for 
••king  the  deed  void  if  S.  should,  on  demand  in  writing  given  to  him, 
^Heft  at  his  last  place  of  abode,  pay  the  £50  with  interest;  and  in 
••^t  of  payment  contrary  to  the  proviso,  "  then  at  any  time"  there- 
wthe  defendant  was  empowered  to  take  possession  of  and  sell  the 
{^;  and  until  default  8.  was  to  retain  possession  of  them.  On  the 
*2lh  FAruary,  8.  waa  taken  in  execution  and  committed  to  the  county 
8>oL  On  the  16th,  the  defendant,  knowing  8.  to  be  in  gaol,  took  pos- 
^■^  of  the  goods  and  sold  tiiem  on  the  13th  March.  On  the  18th 
'wiwi*^  S,  having  made  the  affidavit  required  by  sect  98  of  The  Bank- 
2*ey  Act,  1861,  24  &  25  Vict,  c,  134.,  petitioned  in  forma  puperis, 
■■don  the  23rd  was  brought  up  to  the  County  Court  and  adjudicated 
■biokrapt  under  the  99th  section.  In  .trover  by  the  official  assignee 
^■Qiit  tlid  defendant : 

^  Held,  affirming  the  judgment  of  the  Queen's  Bench,  that  by  sect. 

j^  of  etat  24  &&  Vict.  c.  134.  the  adjudication  related  back  to  the 

t|*  of  &e  commitment  of  8.  to  prison,  and  therefore  the  goods  which 

^■J*  then  in  his  order  and  disposition  by  the  consent  of  the  defendant 

Jy^  to  the  official  assignee,  and  the  transaction  was  not  protected  by 

*^  133  of  The  Bankrupt  Law  ConsoUdation  Act,  1849,  12  &  13  Vict. 

p^^  Qfiare,  whether  sect  103  of  the  Bankruptcy  Act,  1801,  24  &  25 
e>  134.,  MmUes  to  an  adjudication  made  by  the  registrar  under 

101?      -^^  -^ 


Saturday, 
May  5th. 

Bankruptcy 
Act,  1861.    ^ 
24  #  25  Vict, 
c.  134.  8s.  98. 

ia3. 

Rdatioiu 
Adjudication. 
Petition  in 
formA  pau- 
peris. 

Bankrupt  Law 
Consolidation 
Act,  1849, 
12  #  13  Vict, 
c.  106.  8.  133. 
Bill  of  sale. 


I    HE  defendant  appealed   from  the  decision  of  the 
Court  of  Queen^s   Bench  discharging  a  rule  to 
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1866.        enter  a  nonsuit  or  a  verdict  for  the  defendant.    G 
BbamwsuT  ^^^  appear  from  the  report  of  the  case  in  the  CSoi 

EoLiioToir.     ^eJo^-    See  5  B.  tf  S.  89. 

The  case  was  argued  on  May  9  and  10 :  before  Ei 
C.  J.y  Pollock  C.  B.^  Btles  and  EIsatino  JJ.  i 
Bramwell,  Channell  and  Pioott  BB.  Btlbs  J.  i 
PiGOTT  B.  left  before  judgment  was  given. 

Edward  James  {Lewers  with  him)^  for  the  defendant 
First.  The  adjudication  of  bankruptcy  against  the  debl 
who  was  a  pauper  petitioner  in  prison  on  the  23rd  1 
ruary,  did  not^  by  virtue  of  sect.  108  of  The  Ba 
ruptcy  Act,  1861,  24  &  25  Vict.  c.  134.,  relate  bad 
the  date  of  his  commitment  to  prison  on  the  12th.  ' 
operation  of  sect.  103  is  confined  to  cases  of  recna 
or  contumacious  prisoners  within  sect.  102,  who  b 
been  brought  up  and  committed  by  the  County  Co 
Judge,  and  has  reference  to  adjudications  under  m 
99.  The  ordinary  act  of  bankruptcy  not  of  a  pes 
character  by  a  trader  is  lying  in  gaol  for  fourteen  da, 
at  the  end  of  which  time,  under  sect.  71,  he  is  deem 
to  have  committed  an  act  of  bankruptcy,  and  und 
sect.  101  an  order  of  adjudication  in  bankruptcy  mi 
be  made  against  him;  and  this  includes  all  peraonii 
gaol  whether  paupers  or  not.  There  is  an  excepttoni 
sect  71  in  the  case  of  debtors  who,  having  been  arreito 
committed,  or  detained  for  debt,  escape  out  of  prison 
custody ;  they  are  deemed  to  have  committed  an  act 
bankruptcy  from  the  time  of  their  arrest,  commitme 
or  detention.  Sects.  102  and  103  should  be  P 
together  as  if  they  were  one  section,  introducing  ana>t 
exception  in  the  case  of  contumacious  debtors.  [Bn 
well  B.  That  construction  would  be  justified  if 
words  in  sect.  103  were  "  every  adjudication  against  ^ 
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prisoner  for  debt  so  brought  as  last  aforesaid.^']    If       1866. 
aect.  103,  as  the  Court  of  Queen's  Bench  held,  applies     baamweuT 
to  ft  prisoner  brought  up  before  the  County  Court    j^jj^q^^j^ 
Jodge  and  adjudged  a  bankrupt  under  sect  99,  and 
sot  to  a  prisoner  adjudged  a  bankrupt  by  the  registrar 
imder  sect  101,  there  will  be  a  difference  between  the 
tvo  cases  which  the  L^slature  could  not  have  intended, 
*-iQ  the  former  the  adjudication  will    relate  back  to 
the  date   c^  the   arrest,  in  the    latter  it  will  relate 
hdk  only  to  the  expiration  of  the  fourteen  days  if  a 
tiider,  or  c^  the  two  calendar  months  if  not  a  trader, 
Q&dersect  71. 

Secondly.  Assuming  that  sect  103  applies  to  the  cases 
of  bankrupts  who  have  done  no  more  than  petition  the 
Court  in  formft  pauperis  and  been  thereupon  adjudi- 
cated bankrupt,  the  seizure  of  the  goods  having  been 
made  by  the  defendant  on  the  16th  February  without 
ixrtioe  at  the  time  of  the  seizure  of  any  prior  act  of 
bankruptcy  committed,  and  having  therefore  preceded 
tbe  date  of  the  petition  on  the  I8th  and  the  date  of  the 
fiat  on  the  28rd,  was  a  protected  transaction  within  sect. 
133  of  The  Bankrupt  Law  Consolidation  Act,  1849, 
12  ft  18   Vict.  e.  106.     The  defendant  on  the   16th 
F^nruary  had  knowledge  that  his  debtor  was  in  custody, 
'butthat  is  not  knowledge  that  he  would  so  conduct 
lunudf  as  to  become  a  bankrupt  from  the  first  day  of 
hii  imprisonment. 

MOish  (  Quoin  with  him),  for  the  plaintiff.— [Erie  C.  J. 
Ve  wish  you  to  confine  your  argument  to  the  question 
^hetber,  under  sect.  103  of  The  Bankruptcy  Act, 
1861, 24  &  26  Viet.  e.  134,  the  adjudication  in  bank- 
'^^  relates  back  to  the  date  of  the  commitment  to 
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1866.       prison  under  sect.  103^  so  as  to  affect  transactions  with 
Baamwbll     *^®  bankrupt  without  notice  of  an  act  of  bankruptqr. 

_     ^*  The  adjudication  is  equivalent  to  a  fiat  and  commisnon 

EausoToir.  \  ^ 

in  banliruptcy.]  Before  The  Bankruptcy  Act^  1861, 
there  were  two  modes  of  release  from  the  claims  of  cre- 
ditors, one  under  the  Bankruptcy  Acts^  the  other  undea 
the  Insolvent  Debtors  Acts.  That  statute  abolishefe 
the  distinction  between  bankruptcy  and  insolvency,  ana 
puts  bankrupts  and  insolvents  upon  the  same  footing| 
Under  sect  57  of  stat.  1  &  2  Vict  c.  IIO.,  if  a  debtor  ii 
prison  had,  by  consent  of  the  true  owner,  goods  in  hri 
possession,  order  or  disposition  as  reputed  owner  ''  m 
the  time  of  his  arrest  or  other  commencement  of  his  inc 
prisonment,''  the  goods  became  vested  in  the  assigne^c 
and  there  was  no  exception  corresponding  to  sect.  13 
of  The  Bankrupt  Law  Consolidation  Act,  1849, 12  &  ^ 
Vict.  c.  106.,  in  favour  of  persons  having  bon&  fi»^ 
dealings  with  the  bankrupt  before  the  date  of  the  fiat 
filing  of  the  petition  without  notice  of  a  prior  act 
bankruptcy.  Under  stat  I  &  2  Fict  c,  110.  ss.  57-^= 
the  imprisonment  was  the  dividing  line  between  psH 
tected  and  unprotected  transactions  with  the  debt 
other  than  those  which  constituted  a  fraudulent 
ference  within  sect.  59,  and  there  was  no  clause  a1 
notice  because  imprisonment  was  a  notorious  thing :  : 
person  could  have  dealings  with  a  person  in  prison  wil 
out  knowing  that  he  was  there.  But  in  fituning 
code  of  bankruptcy  and  insolvency  law  in  1861,  un( 
which  every  debtor  was  to^e  made  bankrupt,  sects.  9^ 
105  embrace  a  class,  viz.,  pauper  and  other  prisoners  ^ 
debt,  to  whom  the  clauses  of  the  Insolvent  Debtor 
Acts  properly  apply.  Sect  108,  which  makes  the  wdj^ 
dication  relate  oack  to  the  first  day  of  the  comxmtme^ 
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or  detention,  carries  that  oat  as  to  debtors  petitioning        18G6. 
to  be  discharged  and  brought    up  before  the  county     br  am  well 
Judge.   [He  was  then  stopped.]  EausaxoN 

Ltwers  (in  the  absence  of  Edward  James)  was  heard 
m  Kflj.^li  indeed  sects.  98-108  of  stat.  24  &  25 
^L  e,  134s.  are  to  be  taken  as  forming  a  distinct 
^d  separate  code,  relating  to  pauper  prisoners  only, 
Ae  133rd  section  of  stat.  12  &  13  Vict.  c.  106.  would 
iave  no  application  here ;  but  they  must  be  construed 
with  reference   to  the  earlier   statute.     The   reputed 
ownership  clause,  sect.  125  of  that  statute,  was  always 
qualified  by  sect.  133,  and  the  result  of  holding  sects. 
98-103  of  stat.  24  &  25  Vict.  c.  134.  to  be  a  distinct 
code  would  be  to  give  the  125  th  section  of  stat.  12  &  13 
Vi€t*  e.  106.  a  different  operation  in  the  case  of  bank- 
rnptcies    under    these  sections  from   what  it   had  in 
ordinary  bankruptcies.     Again,  if  these  sections  formed 
a   separate  code,  why  should  sect.  101   limit  the  juris- 
diction of  the  registrar  to  debtors  who  have  committed 
acts  of  bankruptcy  under  sect.  71  by  lying  in  prison 
^^^iog  traders  for  fourteen  days,  and  not  being  traders  for 
'^*'o  months?   If  bankruptcies  under  these  sections  relate 
^^  ^he  date  of  the  arrest,  no  reason  can  be  suggested 
*^y  the  registrar  should  not  deal  with  prisoners  who 
^^  lain  one  day  in  prison.     The  concluding  words  of 
^^^  103  require  that  the  extent  of  the  operation  of 
*^^se  bankruptcies  should  be  deduced  from  the  other 
I^**<>vi8ions  of  the  Act ;  and,  by  saying  that  every  adjudi- 
^H.tion  should  be  "  as  valid  and  effectual  for  all  purposes 
1^  it  had  been  made  under  any  other  of  the  provisions 
this  Act,'*  it  enacts  by  implication  that  these  bank- 
^P-cies  should  not  have  a  more  extensive   operation. 

^'^i    Ml.  2    N  B.    &L  s. 
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1866.  There  is,  therefore,  internal  evidence  in  these  aecti 
Bramitkll'  ^^^^  ^^^7  ^^  ^  ^  construed  with  reference  and  anh 
JEouHQTON  ^  *^®  ^^*  ^^  *^®  bankrupt  law.  Then  the  seizure 
the  goods  was  clearly  protected  under  sect.  183  of  i 
12  &  13  Vict.  c.  106.  The  notice  of  an  arrest  was 
notice  of  a  prior  complete  act  of  bankruptcy  commit 
at  the  time  of  the  notice,  but  of  an  act  which  mij 
become  an  act  of  bankruptcy  by  relation;  and 
Edmunds  v.  Gabriel^  on  appeal  {a\  Wightman  J.,  in 
course  of  the  argument,  p.  522,  took  a  distinct 
between  positive  acts  of  bankruptcy,  such  as  a  petit 
for  adjudication,  and  acts  of  bankruptcy  by  relati 
[He  also  cited  Conway  v.  Nail  {b\  per  Tindal  C.  J.j 
the  similar  words  in  stat  2  &  3  Vict  c,  29.  s.  1.] 

Erle  C.  J.    We  afSrm  the  judgment  of  the  Cc 
below  on  both  points. 

First.  We  think  that  sect.  103  of  The  Bankruf 
Act,  1861,  24  &  25  Vict  c.  134,  applies  to  a  prise 
brought  up  in  the  manner  in  which  the  bankrup 
stated  to  have  been  in  the  present  case.  Sect  98 
those  which  follow  relate  to  adjudications  in  bankruf 
against  pauper  prisoners  for  debt ;  and  sect  103  reb 
back,  so  far  as  it  can  be  made  available,  to  all  prisoi 
who  come  under  this  chapter  of  the  statute ;  for 
read  these  sections  as  forming  a  separate  and  disfc 
chapter.  Then  sect.  103  clearly  applies  to  a  pris^ 
for  debt  brought  up  before  a  County  Court  Judge  ai 
sect.  99.  It  is  not  necessary  to  decide  whether  it  ap] 
also  to  prisoners  against  whom  an  order  of  adjudi 
is  made  ^y  the  registrar  under  sect  101. 

The   second    question    is,  whether   the  transa^^ 

(a)  7  H.  4-  N.  520.  (b)  1  C.  B.  643.  649. 
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bere  was  protected  under  sect  133  of  The  Bankrupt        186G. 

Law  Consolidation  Act,  1849,  12  &  18  Vict.  c.  106.     bramwkll 

The  transaction    took    place  after  the  imprisonment    equkoton. 

of  the  debtor   began,    and   before   the  adjudication. 

The  defendant,  the  owner  of  the  goods,  took  possession 

of  them  between  the  first  day  of  the  imprisonment 

and  the  day  of  adjudication  in  bankruptcy.     It  is  not 

necessary  to  consider  whether  the  knowledge  which  the 

defendant  had  of  the  arrest  and  imprisonment  of  the  debtor 

when  he  took  possession  of  the  soods  would  interfere  with 

the  protection  which  the  transaction  might  otherwise 

'eodve  from  the  section.     The   moment  Mr.  Mellish 

ioAised  the  idea  that  before  The  Bankruptcy  Act,  1861, 

^I^ere  had  been  a  code  relating  to  prisoners  discharged 

onder  the  Insolvent  Debtors  Acts  and  another  code  rela- 

^g  to  prisoners  discharged  as  having  become  bankrupts, 

ftud  that  the  provisions  of  the  two  were  blended  together 

itt  The  Bankruptcy  Act,  1861,  the  difficulty  in  my  mind 

vanished.     For  the  Legislature  may  well  have  intended 

that  sect.  103  should  apply  to  all   pauper  prisoners, 

whether  insolvent  or  bankrupt,  coming  under  sect.  98, 

And  by  sect.  103  make  the  operation  of  the  adjudication 

of  bankruptcy  in  this  particular  class  of  bankrupts  as 

complete  as  if  the  debtor  had  been  adjudged  a  bankrupt 

on  the  first  day  of  his  imprisonment.     This  construction 

gives  to  a  bankruptcy  under  this  part  of  the  Act  the 

^me  effect  which  an  insolvency  had  under  stat.  1  &  2 

^ict,  c,  110.  s,  57.,  which  enacts  that   goods  in   the 

P^^^ession,  order,  or  disposition  of  the  prisoner  at  the 

^me  of  his  arrest,   or  other   commencement   of  his 

• 

imprisonment,  by  the  consent  of  the  true  owner  shall 
^^t  in  the  provisional  assignee.  By  sect.  103  of  The 
bankruptcy  Act,  1861,  "  Every  adjudication  against  any 

2  N  2 
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1866. 
Bramwkll 

T. 

Eqlikgton. 


prisoner  for  debt  so  brought  up  as  aforesaid'^  shall  have 
**  relation  back  to  the  date  of  his  commitment  or  deten- 
tion, as  the  case  may  be,  and  shall  be  as  valid  and 
effectual  for  all  purposes  as  if  it  had  been  made  under 
any  other  provisions  of  this  Act/'  Giving  effect  to  that 
section  as  to  insolvents  with  reference  to  the  legislationi 
before  existing,  the  adjudication  must  have  its  foil 
operation  on  the  first  day  of  the  imprisonment,  and 
consequently  a  transaction  with  the  debtor  after  thai 
day  has  no  more  effect  than  if  it  had  occurred  after 
adjudication. 


Pollock  C.  B.,  Keating  J.  and  Bramwell  B.  cons 
curred. 

Judgment  affirmed 


Thursday^ 
May  10th. 

Bailway  Com- 
pany. 

Lands  Clauses 
Consolidation 
Act,  1845, 
8  cf  9  Vict. 
c.  18.  8  127. 
7  &  8  Vict. 
r.  xcii.  88,  216, 
217. 

2G  4'  27  Vict, 
c.  cxdL  s.  28. 
Superfluous 
lands, 

I^ands  adjoin- 
ing  thereto, 
hands  ac- 
quired under 
pro  elisions 
of  Act. 

Vested  interest. 
Sid)sequent 
stattUe. 


Moody  against  Corbett  and  others  and  T\m 
London,  Brighton  and  South  Coast  Railwa  - 
Company. 

A  railway  Act,  7  &  8  Vict.  c.  xcii.  ss.  216,  217.,  containing  precise'  "■ 
similar  provisions  to  those  in  Tlie  Lands  Clauses  Consolidation  Act,  184-J 
8  &  9  Vict.  c.  18.  s.  127.,  enacted  that,  "  for  the  purpose  of  niakitra 
provision  respecting  the  sale  of  lands  acquired  by  the  Company  uniler  iM 
provisions  of  this  Act,  but  which  shall  not  bo  required  for  the  purpose-* 
thereof,"  the  Company  should  sell  such  superfluous  lands  within  t^ 
years  after  the  passing  of  the  Act ;  and  if  the  Company  did  not  w^ 
such  superfluous  lands  within  the  period  aforesaid  they  were  to  "ve-^ 
in  and  become  the  property  of  the  owners  of  the  lands  adjoining  there"— 
in  proportion  to  the  extent  of  their  lands  respectively  adjoining  tl^ 
same."  A  sulisequent  Act  obtained  by  the  siime  Company,  26  &  27  Vic^ 
c.  cxcii.  ».  28.,  enacted:  "the  respective  periods  by  the  several  Ac-*^ 
relating  to  the  Company  limited  tor  the  sale  of  the  superfluous  lan^ 
are  hereby  respectively  extended  for  five  years  from  the  passing  of  lli^ 
Act,  and  those  several  Acts  shall  l)e  reatl  and  construed  as  if  that  peric^ 
had  been  fixed  by  each  r f  those  Acts  respectively."  The  land  of  ^ 
owner  adjoining  to  superfluous  lands  continued  by  a  line  nearly  pamll^ 
with  the  railway  until  it  met  the  land  of  another  owner  also  at(joini*' 
such  lands,  which  slanted  off^from  the  railway  :  Held, 
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I 

'  ^B  ^*  Thai  the  owners  of  adjoiniDg  properties  in  contact  with  superfluous  1866. 

^m  ^  vere  entitled  to  have  it  divided  among  them  in  proportion  to  the  L_ 

'^m  z'^^^^ge  of  each ;  that  is,  the  length  of  the  line  of  contact  of  each  property,         Hoodt 

^P  ^^^  ^^  ^"^  made  straight  from  the  point  of  intersection  of  the  two  y 

V  ^Diidariee  on  one  side  to  the  point  of  intersection  of  the  two  boundaries       Cobbett 

m  on  the  other  side. 

W  .  ?'  That  the  words  "  lands  acouired  by  the  Company  under  the  pro- 

i  ^zaioiLs  of  this  Act,  but  which  shall  not  be  required  for  the  purposes 

J  ^oereof,**  extended  to  lands  the  reversion  to  or  other  partial  interest  in 

wliieh   had  been  acquired  by  the  Company,  and  were  not  confined  to 

*^J^^s  acquired  with  the  right  to  immediate  possession,  so  that  the  Com- 

i*^^y  might  enter  upon  and  apply  them  to  the  purposes  of  the  Company. 

•^.  That  Stat.  26  &  27  Vict,  e,  cxcii.  had  not  the  effect  of  defeating  an 

'^t'CTest  previously  vested  under  the  provisions  in  the  former  Act 


He   defendants  brought  error  upon  the   following 
judgment  of  the  Court  of  Queen's  Bench  in  this 
— "  That  the  ^ACkarles  Aaron  Moody  was  and  still 
entitled'to  the]  possession  of  all  the  land  in  the  plan 
^.  1  hereunto  annexed  and  coloured  pink  at  the  west 
d  thereof,  and  at  the  east  end  thereof  to  a  straight 
■"-^^e  drawn  from  the  point  of  junction  of  the  plaintiff's 
*^*^^**''  with  the  land  of  Thomas  and  James  Turner,  therein 


cxitioned,  to  the  nearest  part  of  the  railway  there,  and 

^  whole  intermediate  part  down  to^  the  railway,  that 

t:o  say,  so  much  of  the  land  coloured  pink  in  the  said 

which  lies  between  the  land  coloured  yellow,  de- 

therein  as  *  formerly  road,'  on  the  west,  and  such 

so  drawn  as  aforesaid  on  the  east  and  between  the 

X^^^.intiff's  land  coloured  green  on  the  said  plan  on  the 

^^oriih,  and  the  railway  therein  described  as  the  London, 

^^rcyixm  and  Epsom  Railway  on  the  south ;  such  lands 

recovered  as  aforesaid  being  part  of  theTreehold  land 

the  writ  of  ejectment  in  this  action  mentioned  as 

^^foresaid  :  therefore  it  is  considered  that  the  said  Charles 

-^artm  Moody  do  recover  against  the  said  Charles  Joseph 

^^htU,Charles  Walker,  John  Batvorth,  William  Nathaniel 

^^^ht  and  The  London,  Brighton  and  South  Coast  RaiU 

^'^^y  Company  possession  of  so  much  as  aforesaid  of  the 


CORBETT. 
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1866.       said  land  in  the  said  writ  mentioned^  with  the  appnr- 
Moody       tenances,  as  aforesaid/'  &c. 

The  facts,  together  with  a  plan  and  the  material 
enactments  of  the  special  Acts^  are  set  out  in  the  report 
of  the  case  in  the  Court  below.     See  6  B.  8f  S.  859. 

The  case  was  argued  in  Hilary  Vacation,  February  2nd : 
before  Erle  C.  J.,  Pollock  C.  B.,  Willes,  Keating 
and  Smith  JJ.,  Martin  and  Piooit  BB. 

Bovill  {Denman  and  Hannen  with  him),  for  the  defend, 
ants. — First.  Sect.  217  of  stat.  7  &  8  Vict  c.  xcii,  which  ii. 
in  the  same  terms  as  sect  127  of  The  Lands  Clauses  Coiu 
solidation  Act,  1845,  8  &  9  Vict.  c.  18.  t.  127.,  enactd 
that  superfluous  lands  not  sold  by  the  Company  withic 
ten  years  after  the  passing  the  Act  shall  **  vest  in  an»^ 
.become  the  property  of  the  owners  of  the  lands  adjoin 
ing  thereto,  in  proportion  to  the  extent  of  their  landi 
respectively  adjoining  the  same,"  means  in  proportion 
to  the  frontage  of  each.  The  mode  of  measuremeo 
adopted  by  the  Court  below  is  arbitrary  and  impract:: 
cable  in  some  cases.  Also  it  gives  more  to  the  plain 
tiflF  on  the  west  side  than  he  is  entitled  to.  Th: 
enactment  is  capable  of  being  applied  where  there  is 
contiuuous  piece  of  superfluous  land  parallel  to  the  liic 
of  the  railway  and  there  are  owners  of  lands  adjoiniiK 
each  part  of  it ;  but  the  superfluous  land  might  be 
square  or  an  irr^ular  piece  contiguous  to  a  statiofl 
and  detached  firom  the  line  of  railway,  and  then  tlM 
diiSculties  of  applying  the  Act  in  the  case  of  severs 
owners  of  adjoining  lands  would,  according  to  the  priic 
ciple  laid  down  by  the  Court  below,  be  insuperable.  Tbtf 
plaintiff  has  not  shewn  the  extent  of  Messrs.  Thirner:^' 
land  in  respect   of  acreage  or  frontage  adjoining  tin: 


V. 
CO&BKTT. 
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^perincm  knds^  nor  the  extent  of  the  lands  of  the        1866. 

^^oet  at  ttie  west  end :  as  to  the  land  coloored  brown       uqoby 

^iidi  was  "  formerly  road/'  there  is  an  express  finding 

^t  it  did  not  belong  to  the  plaintiff  or  the  defendants ; 

^ttt  it  muat  have  an  owner.    In  order  to  recover,  the 

Pontiff  most  shew  some  definite  portion  of  the  lands  to 

'^hich  he  is  entitled ;  Doe  d.  Belfyer  v.  King  (a).    "  A 

^^i^ct  that  finds  part  of  the  issue^  and  finding  nothing 

^^^^  the  residae,  this  is  insufficient  for  the  whole,  because 

^^^y  have  not  tried  the  whole  issue  wherewith  they  were 

^*»^arged  /',  Co.  Litt.  227  a. 

Secondly.  As  to  the  lands  of  which  the  Company 

no  power  to  take  possession  until  the  leases  fell 

or  to  determine  the  leases  before  the  compulsory 

era  ceased^  they  were  not  '*  acquired  by  the  Com- 

nnder  the  provisions  of  the  Act,  and  therefore 

e  forfeiture  clause,  which  is  to  ,be  construed  strictly, 

not  operate  on  them.     The  Company  did  not  force 

leaseholder  to  sell  his  interest. 

"Thirdly.  Sy  stat.  26  &  27  Vict.  c.  cxcii  s.  28.,  passed 

1863,  the  time  within  which  the  Company  were  bound 

adl  superfluous  land  has  been  extended  to  the  year 

.     The  object  of  that  enactment  was  to  interfere 

the  vested  rights  of  persons  who  had  no  other  title 

by  forfeiture,     [Martin  B.    That  Act  was  passed 

the  verdict  in  this  action  for  the  plaintiff.]     The 

"Vd-dict  was  entered  by  consent.     [Pollock  C.  B.     The 

Xjegialature  could  hardly  have  intended  to  interfere  with 

^otoal  possession  so  as  to  change  it.] 

71  Henry  BaylU  {MelUsk  and  Murphy  with  him),  for 
the  phdntiff.— First  The  object  of  the  Legislature  in 

(a)  6  Exch.  791. 


ia  qaestion  vented  in  the  plaintiff.]  The  218th 
prorideti  that  the  Compaoy  before  dispoung  of  ntp 
lands  shall  offer  them  to  the  peiBon  then  entitlet 
lands  from  which  the^  were  originally  severedj 
he  refuse  to  purchase  them  "  to  the  MToral 
vhose  lands  shall  immediately'  adjoin  the  lands 
posed  to  be  sold:"  this  ia  the  same  phraae  as  oi 
sect.  2I7|  and  means  the  lands  running  along  tb< 
of  the  lands  proposed  to  be  sold,  [He  also  refi 
sects.  226,  236.]  Suppose  superflnons  land  al< 
whole  line  of  railway,  the  words  "  adjoining  thf 
refer  to  the  intermediate  lands  continuous  « 
lying  side  by  side  with  the  line  of  railway, 
the  owners  of  adjoining  lands  are  entitled 
superflous  land  in  proportion  to  the  frontage 
lands.  [Erie  C,  J.  On  that  theory  the  juig 
the  Court  of  Queen's  Bench  has  given  to  tb 
tiff  more  than  he  is  entitled  to.]  The  pla 
willing  to  give  up  to  the  Company  a  portion  at 
end.  [Erie  C.  3.  There  are  two  lateral  claims 
at  the  east  and  the  other  at  the  west  end. 
They  are  equally  owners  of  lands  adjoining  the  su] 
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r  «  ■ 

^  (a).   As  to  the  alleged  uncertaiDty  in  the  proof, .      1866. 
^spedal  case  reserves  to  the  Court  power  to  draw  all 


CO&BETT. 


MOODT 

'^^fcrences  of  fact  which  a  jury  might  draw ;  and  The      p^,^'. 

Common  Law  Procedure  Act,   1852,  15  &  16  Vict. 

^  76. 4. 185.,  enables  the  Court  to  say  to  how  much  the 

ptaintiS  is  entitled.     In  Doe  d.  Helli/er  v.  Kinff  (A)  the 

^99€in  of  the  plaintiff  were  tenants  in  common,  and 

^^eie  was  no  evidence  of  their  number. 

Secondly.  If  the  Company  were  entitled  to  retain 
^^perflaous  land  because  it  was  under  lease  when  the 
^n  years  ran  out,  the  object  of  the  Legislature  would  be 
dedfeated.  [Pollock  C.  B.  When  an  Act  of  Parliament 
that  the  laXid  shall  vest  and  become  the  property 
il  £.  as  if  he  had  purchased  and  paid  for  it,  and  the 
Is^Xid  has  been  leased  for  a  term,  it  vests  in  and  becomes 
tl^e  property  of  A.  B.  subject  to  that  term.] 

Thirdly.    Stat.  26  &  27  Vict.  c.  cxcii.  was  an  Act 

ol>tained  by  the  Company,  and  the  plaintiff  had  no 

nmotice  of  the  intention  to  introduce  into  it  such  a 

clause  as  sect  28;  it  could  not  have  been  intended  by 

tlic  L^slature  to  interfere  with  vested  rights  without 

■I^^cially  providing  for  them.  '  [Pollock  C.  B.     There  is 

'^o  legal  distinction  between  this  special  Act  -and  others 

^•"laicli  are  called  public  general  Acts.     This  Act  could 

^^^'t  have  been  passed  furtively;  therefore  we  must  give 

^^^^ct  to  it]     The  language  of  The  Common  Law  Pro- 

Lie  Act,  1852,  15  &  16  Vict.  c.  76.,  has  been  held 

to  apply  to  actions  pending  at  the  time  it  passed  (c). 

Hannen  (by  leave  of  the  Court),  in  reply,  cited  on 

^     second  point  the  decision  of  the  Court  on   the 

plea  in  Cobhett  v.  Sir  George  Grey  (d).     [Pollock 

(«)  5  a  B.  N.  8.  174.  (b)  6  Erch.  701. 

CO   See  /)w  d.  Smith  v.  Roe,  SEjrh.  127;  Phikoni  v.  Sousfcr,  Id.  138. 

<^y^Exh.720, 
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1866.  C.  B.  That  plea  was  founded  on  a  public  general  A 
Hqoj^y  passed  to  indemnify  certain  public  officers  in  the  pe 
CoBJBETT  formance  of  statutory  duties.]  It  is  clear  that  prhra 
rights  are  affected  by  the  provisions  of  a  private  Act 
Parliament^  though  it  may  have  been  introduced  ai 
passed  without  due  notice  given  to  him ;  2Tu  Edinbwri 
Railway  Company  v.  Waucliope  (a). 

Cur.  adv.  vu 

Erle  C.  J.  now  delivered  the  judgment  of  the  Ckym 
— ^In  this  case  we  affirm  that  part  of  the  judgment  of  t 
Court  below  which  decides  that  the  defendants  have 
defence  under  stat.  26  &  27  VicL  c.  cxdii.  t.  28.,  extes 
ing  the  time  for  the  sale  of  superfluous  lands  for  fi 
years,  and  we  do  so  for  the  reasons  there  assigned. 

We  also^  for  the  reasons  there  assigned,  affirm  tB 
part  of  the  judgment  which  decides  that  sect.  216 
stat.  7  &  8  Vict.  c.  xcii.  extends  to  lands  of  which  t 
reversion  had  been  purchased  subject  to  a  term. 

With  respect  to  the  part  of  the  judgment  relating 
the  practical  application  of  the  217th  section  of  sfl 
7  &  8  Vict.  c.  xcii.  to  the  land,  we  have  found  diffico. 
in  construing  the  enactment  that  the  superfluous  lac 
shall  **  vest  in  and  become  the  property  of  the  ownc 
of  the  lands  adjoining  thereto^  in  proportion  to  t 
extent  of  their  lands  respectively  adjoining  the  sami 
We  cannot  lay  down  a  rule  that  a  straight  line  shoe 
be  drawn  from  the  point  where  the  boundaries  of  ir 
adjoining  owners  meet  to  the  nearest  point  of  the  laj 
actually  used  by  the  Company  for  their  works,  and  Hi 
the  portions  of  superfluous  land  on  each  side  of  tl 
line  should  vest  in  the  respective  owners  on  wh». 
lands  they  abutted.     In  the  case  of  superfluous  la 

(a)  8  a.  4-  F,  710. 
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.^^      fommnded  by  lands  of  adjoining  owners,  each  owner       1866. 
^V      voold  be  entitled  to  a  portion,  though  the  line  defining       uoobt 
V      '(Moe  jxvtions  might  be  drawn  in  a  direction  from,     corbsti. 
W      oisteti  of  to,  the  works  of  the  railway  Company.    But 
F       ''otwithstanding  any  difficulty  we  are  bound  to  construe 
^d  apply  the  statute,  and  we  do  so  as  follows. 

THiere  there  are  several  adjoining  properties  in  con* 
^act  with  the  superfluous  land  in  question,  we  think  it 
•hould  be  divided  among  the  owners  of  such  adjoining 
I^x^erties  in  proportion  to  the  firontage  of  each ;  and 
tiy  ''firontage''  we  mean  what  would  be  the  length  of 
the  Hne  of  contact  of  each  property  if  such  line  was 
made  straight  from  the  point  of  intersection  of  the  two 
Ixyimdaries  on  one  side  to  the  point  of  intersection  of 
the  two  boundaries  on  the  other  side.  To  exemplify 
amplication  of  this  principle  we  assume  a  piece  of 
Ljerfluons  land  bounded  by  the  railway  on  the  south, 
id  that  the  line  of  contact  as  above  described  of  the 
onmer  adjoining  it  on  the  north  is  twenty  feet  long,  and 
tkc  line  of  contact  ^  above  described  of  each  of  the 
O'vmers  on  the  east  and  west  is  ten  feet  long,  the  owner 
on  the  north  would  take  a  half,  and  each  of  the  other 
owners  a  quarter.  Each  owner  would  take  a  triangular 
P^^  having  the  assumed  straight  line  of  contact  for 

If  this  principle  is  applied  to  the  present  case  it  may 
^  that  Messrs.  Jhirner,  on  the  east,  have  in  substance  as 
^Uch  as  they  are  entitled  to ;  at  all  events  we  have  not  the 
^ta  to  correct  this  apportionment  if  it  is  wrong.  But 
^^  the  west  it  is  found  in  the  case  that  the  land  coloured 
^ix>wn  on  the  plan  (a)  does  not  belong  to  the  plaintiff 
^^  to  the  defendants;  therefore  neither  party  in  the 

(a)  Sec  5  B.  cj-  S.  862  875. 
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1866.        cause  has  any  claim  either  to  this  land  or  in  respe: 

ilooDY       thereof,  though  if  we  had  to  draw  the  western  bounda- 

CoBBETT.      ^^  *^®  plaintiff's  portion  of  the  part  coloured  red^  he 

not  entitled  to  more  than  would  be  to  the  east  oV 

straight  line  from  the  south  west  angle  of  his  bounda 

line  to  the  nearest  point  of  the  railway  works. 

According  to  the  principle  of  the  judgment  below  t" 
would  take  off  a  portion  allotted  to  him  in  that  jua 
ment,  but  we  consider  that  the  statute  gives  a  title 
each  of  the  adjoining  owners  at  the  time  when  it  con 
into  operation,  and  that  all  land  has  an  owner,  and  t= 
therefore  the  land  coloured  brown  has  an  owner  a 
that  such  owner  has  a  title  to  a  portion  on  the  wesiz 
the  above  principle,  and  that  the  plaintiff  has  no  M 
to  such  last  mentioned  portion;  and  therefore,  as 
plaintiff  in  ejectment  must  recover  on  the  strengUa 
his  own  title,  the  decision  in  the  Court  below  on  ^ 
special  case  for  the  plaintiff  ought  to  be  restricted 
the  manner  here  laid  down  in  respect  of  a  further  £ 
tion  of  the  land  coloured  red  lying  on  the  western  a 
of  the  superfluous  land  in  question,  which  is  represen. 
on  the  plan  as  coloured  red. 

Judgment  of  the  Court  below  afSm 
in  part,  reversed  in  part. 


The  following  judgment  was  entered  on  the  roll. 

^^  It  is  ordered  that  the  portion  of  superfluous  k 
coloured  pink  in  the  plan  No.  1,  to  which  the  plain 
was  and  is  entitled,  is  bounded  in  manner  following,  t 
is  to  say :  bounded  on  the  north  by  the  plaintiff's  adjoin 
land,  and  bounded  by  one  straight  line  drawn  from  ' 
extreme  westerly  point  of  the  plaintiff's  boundary  I 
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a/bfesaid  up  to  the  London^  Croydon  and  Epsom  Railway        1866. 
ij  a  sonth  easterly  direction,  and  bounded  by  another       moodt 
snci  straight  line  drawn  from  the  extreme  easterly  point      cobbett 
of  the  plaintiff's  boundary  line  aforesaid  up  to  the  said 
railway  in  a  south  westerly  direction,  and  bounded  on 
the  south  by  so  much  of  said  railway  as  lies  between 
the  said  two  lines  so  drawn  from  the  extreme  parts 
respectively  of  the  plaintiff's  laud  as  aforesaid  up  to  the 
said  railway :  such  straight  line  being  so  drawn  as  to 
leave  to  the  owners  of  the  said  adjoining  lands  towards 
the  east  and  west  respectively  the  intermediate  portions 
of  such  remaining  superfluous  land  as  lie  between  their 
respective  frontages,  such  respective  straight  lines  so 
drawn  as  aforesaid,  and  the  said  railway,  so  that  such 
intermediate  portions  and   the   portion   to  which   the 
plaintiff  is  so  entitled  to  recover  as  aforesaid  respec- 
tively bear  the  same  proportion  to  the  whole  of  the 
laid  superfluous  land  as  their  respective  frontages  as 
^aforesaid,  that  is  to  say :  as  the  lengths  of  the  lines  of 
contact  of  each  property  with  such  superfluous  land,  if 
such  line  were  made  straight  from  the  point  of  intersec- 
tion of  the  boundaries  on  the  one  side  to  the  point  of 
intersection  of  the  boundaries  on  the  other  side,  bear  to 
all  such  frontages  or  length  of  lines  of  contact  as  afore- 
said collectively  exclusive  of  the  said  London^  Croydon 
^^d  Epsom  Railway. 
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CASES 


ARGUED  AND  DETERMINED 


IN 


THE  QUEEN'S  BEN 


nc 


TEINITY    TEEM, 


XXIX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc 

Term  were : 


COCKBURN  C.  J- 

Blackburn  J. 


Mellor  J. 
Shee  J. 


Saturday^ 
May  2()th. 

Highway. 
Repair, 
Indictment. 
Jurisdiction 
of  jiatfires. 
b4'Q}V.  4. 
c.  50. 88. 94. 95. 
25  4-  2«  Vict. 
c.  01.  «^.  18. 19. 


The  Queen  against  Oliver  William  F 

Esq.,  and  another. 

I.  Sects.  94  and  95  of  Btat.  5  &  G  »^.  4.  e.  60.  and  sects, 
of  8tat.  25  &  26  Vict.  c.  61.,  which  give  to  justices  at  Special 
summary  jurisdiction  to  enforce  the  duty  of  repairing  higl 
"if  the  duty  or  obligation  of  such  repairs  is  denied"  ^sect, 
5  &  6  W.  4.  c.  50.),  or  "  when  the  liability  to  repair  is  aeniec 
of  Stat.  25  &  26  Vict.  c.  61.),  requires  them  to  direct  an  ind 
be  preferred  against  the  parish  or  party  charged  therewith, 
to  admitted  highways  ;  therefore  their  power  to  direct  an  inc 
be  preferred  exists  only  where  the  liability  to  repair  an  admi 
way  is  denied  on  the  ground  of  liability  in  some  other  person 

i.  Mandamus  to  justices  to  hear  and  determine  the  matt 
monses  against  a  Highway  Board  and  the  waywarden  of  a  pa 
Stat.  25  £  26  Vict.  c.  61.  s.  18.,  or  shew  cause  why  they  shot 
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J'lDWMce  of  sect.  IP,  direct  an  indictment  to  be  preferred  against  the 

P^ii  in  wapect  of  a  certain  highway  being  out  of  repair.    Return,  that 

^^  tiiehearbg  of  the  summonses  the  liability  to  repair  the  road,  if  it  was 

«  common  hi^way,  was  not  denied  by  the  waywarden,  which  denial  was 

fitted  by  Uie  prosecutor  to  be  bonA  fide :  that  the  onljr  question  was, 

^nether  the  road  was  a  common  highway :  that  the  justices  heard  and 

^^i^nmed.  the  matter  of  the  summonses  regarding  the  state  of  the  road 

•od  the  liability  of  the  party  charged  with  the  repair  of  it ;  justifying 

onder  sect  19  the  not  directing  an  indictment  to  be  preferred  nor  rcceivine 

^ridence  in  support  of  the  road  being  a  highway.     On  demurrer,  held 

*  good  answer  to  that  part  of  the  mandamus  which  commanded  them  to 

dirtct  an  indictment  to  be  preferred. 

3.  Qiufre,  whether  it  was  an  answer  to  that  part  which  commanded 
tliem  to  hear  and  determine  the  matter  of  the  summonses  ? 


1866. 


The  QuKBV 

▼. 

Fa&rer. 


TM'ANDAMUS.     The  writ;  after  reciting  that  at  the 
Petty  Sessions  for  the  highways  holden  for  the 
tty  Sessional  Division  of  fVareham,  in  the  county  of 
crset,  on  the  26th  Jpril,  1864,  two  summonses,  the 
one  addressed  to  the  Highway  Board  of  the  Wareham 
Highway  District  and  the  other  to  T.  E.  Dowden,  of  &c., 
tixG  waywarden  of  the  parish  of  Bere  Regis,  and  issued 
ixi  pursuance  of  stat.  25  &  26  VicL  c.  61.  «.  18.,  came 
^11  to  be  heard,  and  the  defendants,  before  whom  those 
Sessions  were  holden,  were  then  and  there  required  by 
^^i  on   behalf  of  J,    fV,    Carter,  of  &c.,  to  receive 
^^dence  upon  and  hear  and  determine  the  matter  of  the 
^^0  summonses  or  to  direct  a  bill  of  indictment  to  be 
P^'eferred,  and  the  necessary  witnesses  in  support  thereof 
^^  be  subpoenaed  at  the  next  Assizes  or  at  the  next 
Quarter  Sessions  for  the  county  in  pursuance  of  the 
^^Bamonses  and  the  provisions  of  the  statute ;  but  that 
^bey,  not  regarding  their  duty  in  that  behalf,  neglected 
*^d  refused  to    hear   and    determine    the    two   sum- 
monses and  dismissed   the  same  without  hearing  and 
^^termining  the  merits  thereof:  commanded  them  at  the 
^ext  Petty   Sessions  for  the  highways  in  and  for  the 
"Petty  Sessional  Division  of  Wareham  to  receive  evidence 
^pon  and  hear  and  determine  the  matter  of  the  two 
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1866.  summonses  pursuant  to  sect.  18  or  shew  cause  wh 
The  Queen  sl^o^ld  not,  in  pursuance  of  the  19th  section  of  tl 
Fa&re  ^^^  *^®  *^^  summonses,  direct  a  bill  of  indictm< 
be  preferred  against  the  inhabitants  of  the  pai 
Bere  Regis  in  respect  of  a  certain  highway  men 
in  the  summonses  as  being  out  of  repair,  &c.,  ai 
necessary  witnesses  in  support  thereof  to  be  subp 
at  and  for  the  next  Assizes  or  at  the  next  Q 
Sessions  for  the  county  within  which  the  high 
situate. 

Return.  That  on  the  hearing  of  the  summonses 
Carter  appeared  by  his  attorney  in  support  of  thee 
the  Highway  Board  of  the  IVareham  Highway  Di 
and  T.  E.  Dowden,  the  waywarden  of  the  parish  oi 
JReffiSf  applied  in  pursuance  of  and  obedience  1 
summonses  by  their  attorney  to  answer  the  mat 
the  summonses,  and  it  was  stated  on  behalf  of 
Carter,  and  admitted  by  the  Board  and  way  wardei 
the  summonses  related  to  a  part  of  a  road  called 
Road,  situate  within  the  parish  of  Bere  Regis,  an 
taining  Src.,  and  that  the  same  was  out  of  repai 
that  the  parish  of  Bere  Regis  was,  by  a  provisional 
of  the  Quarter  Sessions,  confirmed  by  a  final  ore 
the  6th  March,  1863,  included  in  the  district  < 
Highway  Board  of  fVareham.  It  was  further  i 
on  behalf  of  J.  fV,  Carter,  but  denied  by  the  way  wj 
of  Bere  Regis  on  behalf  of  the  parish,  that  th 
was  a  common  highway.  The  liability  to  repa 
road  if  the  same  had  been  a  highway  was  not  i 
by  the  waywardens  on  behalf  of  the  parish,  a 
behalf  of  J.  fV,  Carter  it  was  admitted  that  the 
by  the  waywarden  was  made  bonS  fide,  and  that  th 
question  before  the  defendants  was  whether  the  roi 
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ft  common  highway  or  not.      Thereupon  evidence  was        1866. 
tendered  on  behalf  of  J.  W.  Carter  to  prove  that  the  road    xhe  Qdeik 
w^as  a  common  highway.    The  defendants,  in  pursuance      Yklm. 
of  Stat  25  &  26  Vict  c.  61.  ss.  18.  19.,  heard  and  deter- 
mined  the  matter  of  the  two  summonses  regarding  the 
atate  of  the  road  and  the  liability  of  the  party  charged 
iprith  the  repair  of  the  same,  but  finding  that  the  sum- 
nQonses  did  not  relate  to  an  admitted  highway  nor  were 
in  respect  of  any  denial  of  a  liability  to  repair  an 
admitted  highway,  nor  that  the  liability  to  repair  the 
iroad  as  an  admitted  highway  was  then  denied  by  the 
'Waywardens  on  behalf  of  the  parish,  did  not  direct  a 
Un  of  indictment  to  be  preferred   and  the  necessary 
^toesses  in  support  thereof  to  be  subpoenaed  under 
^^cL  19,  nor  did  they  receive  or  hear  the  evidence  on 
behalf  of  J.  fF.  Carter  in  support  of  the  road  being 
^ch  highway,  or  proceed  to  determine  the  question  of 
the  road  being  such  highway,  as  they  were  not  as  such 
J^istices  directed  or  empowered  by  sect.  19  to  hear  any 
^dence  upon  or  determine  the  question  of  a  road  beiug 
*^  highway  or  to  direct  a  bill  of  indictment  to  be  pre- 
ferred under  the  circumstances  before  set  forth,  and 
^here  the  fact  of  a  road  being  a  highway  was  the  only 
Matter  denied,  but  the  liability  to  repair  an  admitted 
l^ighway  was  not  denied  on  behalf  of  the  parish. 
Demurrer,  and  joinder. 

Stat.  25  &  26  Vict.  c.  61.  s.  18.    "Where  complaint 

ia  made  to  any  justice  of  the  peace  that  any  highway 

^itbin  the  jurisdiction  of  the  Highway  Board  is  out  of 

repair,  the  justice  shall  issue  two  summonses,  the  one 

addressed  to  the  Highway  Board  and  the  other  to  the 

^vwarden  of  the  parish  liable  to  the  repair  of  such 

highway,  requiring   such    Board    and    waywarden    to 

^OL.  VII.  2    o  B.    &  8. 
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I860.       appear  before  the  justices  at  some  Petty  Sesnoa 
The  QuKKR    ^^^  summons  mentioned,  to  be  held  in  the  div 
Faerbb.       "'^here  such  highway  is  situate;   and  at  such  1 
Sessions,  unless  the  Board  undertake  to  repair  the 
to  the  satisfaction  of  the  justices,  or  unless  the 
warden  deny  the  liability  of  the  parish  to  repair^ 
justices  shall  direct  the  Board  to  appear  at  some 
sequent  Petty  Sessions  to  be  then  named,  and 
either  appoint  some  competent    person   to  view 
highway,  and  report  to  them  on  its  state  at  such  c 
Petty  Sessions,  or  fix  a  day,  previous  to  such  I 
Sessions,  at  which  two  or  more  of  such  justices 
themselves  attend  to  view  the  highway. 

**  At  such  last  mentioned  Petty  Sessions,  if  the 
tices  are  satisfied,  either  by  the  report  of  the  perse 
appointed,  or  by  such  view  as  aforesaid,  that  the  I 
way  complained  of  is  not  in  a  state  of  complete  re 
it  shall  be  their  duty  to  make  an  order  on  the  B 
limiting  a  time  for  the  repair  of  the  highway  i 
plained  of;  and  if  such  highway  is  not  put  in  com] 
and  efiTectual  repair  by  the  time  limited  in  the  oi 
the  justices  in  Petty  Sessions  shall  appoint  some  pe 
to  put  the  highway  into  repair,  and  shall  by  order  d 
that  the  expenses  of  making  such  repairs,  together 
a  reasonable  remuneration  to  the  person  appointee 
superintending  such  repairs,  and  amounting  to  a 
specified  in  the  order,  together  with  the  costs  ol 
proceedings,  shall  be  paid  by  the  Board ;  and  any  c 
made  for  the  payment  of  such  costs  and  expenses 
be  removed  into  the  Court  of  Queen's  Bench,  in 
same  manner  as  if  it  were  an  order  of  Genera 
Quarter  Sessions,  and  be  enforced  accordingly. 

'^All  expenses  so  directed  to  be  paid  by  the  Boar 
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'^wpect  of  the  repairs  of  any  highway  shall  be  deemed        1866. 
be  expenses  incurred  by  the  Board  in  repairing  such    The  Qoekh 
ighiray,  and  shall  be  recovered  accordingly.  Pabrek. 

"The  Highway  Board  may  appear  before  the  justices 
the  Petty  Sessions  by  their  district  surveyor  or  clerk, 
any  member  of  the  Board.*' 

Sect  19.  "When,  on  the  hearing  of  any  such  sum- 
008  respecting  the  repair  of  any  highway,  the  liability 
repair  is  denied  by  the  waywarden  on  behalf  of  his 
X>msh,  or  by  any  party  charged  therewith,  the  justices 
^Kall  direct  a  bill  of  indictment  to  be  preferred,  and  the 
^^coessary  witnesses  in  support  thereof  to  be  subpoenaed, 
&t  the  next  Assizes  to  be  holden  in  and  for  the  said 
<^imty,  or  at  the  next  General  Quarter  Sessions  of  the 
I^eace  for  the  county,  riding,  division,  or  place  wherein 
^^ch  highway  is  situate,  against  the  inhabitants  of  the 
parish,  or  the  party  charged  therewith,  for  suffering  and 
permitting  the  said  highway  to  be  out  of  repair;  and 
^lie  costs  of  such  prosecution  shall  be  paid  by  such  party 
^  the  proceedings  as  the  Court  before  whom  the  case 
^  tried  shall  direct,  and  if  directed  to  be  paid  by  the 
Parish  shall  be  deemed  to  be  expenses  incurred  by  such 
Pc^rish  in  keeping  its  highways  in  repair,  and  shall  be 
paid  accordingly.^' 

Cderidge  (H.  James  with  him),   in  support  of  the 

demurrer.— Under  stat  25  &  26  Vict  c.  61.  s.  19.,  the 

JtiBtioes  are  bound  to  order  an  indictment  to  be  preferred 

if  the  road  com  plained  of  is  a  highway;  and  before  ordering 

the  indictment  they  ought  to  determine  whether  it  is  so. 

It  ii  sufficient,  to  give  them  jurisdiction,  that  the  road 

18  proved  before  them  to  be  A  highway  in  fact,  and 

tliat  the  liability  to  repair  it  is  denied   by  the  way- 

2  o  2 
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1866.        "^ai^cn  on  behalf  of  his  parish.     [Blackburn  J.    T 


The  QuKBH 


may  be  a  highway  though  the  liability  of  the  paris 
▼•  repair  is  disputed  by  reason  of  the  formalities  reqv 

by  sect.  23  of  stat  5  &  6  fV.  4.  c.  50.  not  having  1 
complied  with.]  If  the  justices  are  satisfied  that 
not  a  highway  tfjiey  have  no  jurisdiction :  but^  as  i 
cases  of  persons  exercising  a  limited  jurisdiction,  i 
must  inquire  into  and  determine  whether  the  i 
necessary  to  give  them  jurisdiction  exist  It  is 
enough^  to  oust  their  jurisdiction,  that  there 
bona  fide  dispute  as  to  the  existence  of  a  highi 
[Cackbum  C.  J.  The  question  of  bona  fides  is  for 
justices.]  It  would  be  very  difficult  sometimes  to  ai 
tain  the  dividing  line  between  a  boni  fide  and  a  wn 
headed  denial  of  the  road  being  a  highway.  [Bi 
bum  J.  It  would  be  inconvenient  that  the  jnst 
before  making  the  order,  should  go  through  a  pre! 
nary  inquiry  whether  the  road  was  a  highway, 
form  an  opinion  on  a  question  which,  if  an  indicti 
is  preferred,  must  come  before  the  grand  jury  and  a 
wards  before  a  petty  jury.]  In  Re^.  v.  Amauk 
it  was  decided  that  under  stat.  5  &  6  /r.  4.  c. 
s.  95.,  which  is  in  pari  materia  with  stat.  25  & 
Vict.  c.  61.  s,  19.,  if  the  liability  to  repair  a  higl 
was  denied  the  justices  must  order  an  indictr 
to  be  preferred.  [He  also  cited  Ex  parte  1 
lett  {b),  per  Hill  J.]  [Mellor  J.  In  Reff.  v.  The  Pt 
of  Askerton  (c)  a  doubt  was  expressed  whether 
justices  had  power  to  order  an  indictment  to  be  prefe 
except  in  the  case  of  an  admitted  highway.  There 
surveyor  denied  the  liability  of  the  parish  to  repai 
the  ground  that  the  road  in  question  was  not  a  h 

[a)  8  E.  4'  B.  550.  .      (6)  3  i?.  #  £1  2r^,  2 

(<?)  6  New  Rep.  305.    8.  C.  nom.  Reg,  v.  Johnson,  34  L.  J.  AT.  C, 
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'•^-aj,  and  the  justices  having  ordered  an  indictment  to        1866. 
preferred  without  having  any  evidence  before  them    The  Queen 
at  the  road  was  a  highway,  and  without  satisfying       Fabbbb. 
Ibemselves  that  there  was  a  bon&  fide  dispute  whether 
was  a  highway,  their  order  was  held  bad.   Blackburn  J. 
11  Ex  parte  Bartlett  (a)  the  question  whether  there 
such  a  bon&  fide  dispute  was  not  raised :  the  road  had 
n  found  not  to  be  a  highway  by  the  verdict  of  a  jury 
^  a  similar  indictment]     In  Williams  v.  Adams  {b)  it 
held  that^  upon  an  application  for  an  order  under 
73  of  stat.  5  &  6  W.  4t.  c.  50.  for  removing  rubbish 
I>^Iaced  on  a  highway,  the  justices  must  determine  whe- 
"^Iier  the  locus  in  quo  was  a  highway.     \^Cochbum  C.  J. 
^E^t  being  an  essential  element  to  constitute  the  ofiencc 
^^Qder  sect.  73,  the  jurisdiction  to  determine  it  is  given  to 
'^e  justices  in  express  terms.     Mellor  J.  And  the  Legis- 
lature must  therefore  have  supposed  them  competent  to 
decide  it,  as  Cromplon  J.  said,  p.  316.     Blackburn  J. 
I   doubt  whether  in  that  case  the  justices  in  deter- 
inining  that  the  .locus  in  quo  was  a  highway  were  not 
engaged  in  the  same  inquiry  as  whether,  on  a  charge  of 
larceny,  the  goods  stolen  were  the  goods  of  ^.    Mellor  J. 
It  would  be  inconvenient  that,  whenever  there  was  a 
dispute  whether  a  road  crossing  a  moor  was  a  highway 
or  not,  the  justices  should  order  an  indictment  to  be 
preferred,  and  so  put  the  prosecutor  in  a  much  more 
advantageous  position  as  to  costs  than  he  would  other- 
wise be.]      In  Beff.  v.   The  Inhabitants  of  Heanor  (c) 
it  iras  held  that,  under  stat.  5  &  6  fF.  4.  c.  50.  s.  95.,  the 
^^^^  of  the  indictment  should  not  fall  on  the  parish 
^heu  there  was  no  highway ;   for  it  would  have  been  a 

(a)  ZE.^E.  253.  (b)  2B.^S.  312. 

(c)  6  C.  B.  745. 
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1866.  hardship  on  the  parish  that  the  prosecutor,  who  insist 
The  QuKKH  upon  the  existence  of  a  highway,  should  be  entitled 
Faiueisr.  ^^^'^  whether  he  succeeded  or  not  But  that  hardsl 
could  not  arise  under  stat.  25  &  26  Vict  c.  61.  s.  1 
which  gives  to  the  Court  before  whom  the  case  is  tri 
power  to  direct  by  which  party  to  the  proceedings  t 
costs  shall  be  paid,  and  the  inference  that  the  power 
the  justices  to  order  an  indictment  existed  only  in  1 
case  of  admitted  highways  is  rebutted.  [Blackbiim 
That  section  says,  when  the  liability  to  repair  is  deni 
by  the  waywarden,  *'or  by  any  party  charged  the 
with  :''^how  has]^the  latter  an  opportimity  of  denyi 
his  liability  ?  The  Legislature  seems  to  have  assum 
that  the  party  charged  would  be  brought  before  i 
justices.  But  what  machinery  is  there  for  bringing  h 
before  them?  Maule,  contra. — Sect.  19  is  copied  fit 
stat.  5  &  6  ^.  4.  e.  50.  8.  95.,  as  if  the  machine 
provided  in  sect.  94  of  that  Act  for  summoning  t 
person  chargeable  with  the  repairs  existed.]  If  t 
power  under  sect.  19  to  direct  an  indictment  to 
preferred  is  confined  to  cases  in  which  the  liability 
repair  only  is  disputed  the  section  will  not  apply 
ninety-nine  cases  out  of  a  hundred,  for  in  that  propc 
tion  of  cases  the  dispute  is  highway  or  no  highway. 

JUaule,  contra. — An  order  of  justices  under  stat.  ! 
&  26  Vict  c.  61.  s,  19.  for  an  indictment  to  be  preferr 
against  the  parish  whose  waywarden  denies  the  liabili 
of  the  parish  to  repair  can  only  be  made  in  case  tl 
highway  is  undisputed.  Where  there  is  either  a  boi 
fide  dispute  before  the  justices  whether  the  road  ia 
highway  or  a  denial  of  the  liability  to  repair  it  on  tl 
ground  that  it  is  not  a  highway,  the  issue  whether 


V. 

Faerse. 
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^  or  not  ought  not  to  be  tried  at  the  expense  of  the  1866. 
l^^rish,  but  of  the  individual  seeking  to  impose  the  xbe  Quns 
^Mibility  upon  it.  The  denial  of  the  waywarden  on 
^Iiich  the  order  is  to  be  made  is  limited  to  a  denial  of 
liability  to  repair  on  the  ground  that  a  third  party 
liable^  and  does  not  extend  to  a  denial  of  the  fact  of 
road  complained  of  as  out  of  repair  being  a  high- 
ay.  It  has  been  decided  that  the  true  construction  of 
*^:at.  5  &  6  fF.  4.  c.  60.  t.  95.  is  that  it  only  applies 
here  the  road  is  confessedly  a  highway  and  there  is  a 
ispute  as  to  the  party  liable  to  repair  it ;  Reff.  v.  TTie 
J^j^habiianU  of  Ckedworth  (a),  Ex  parte  Bartlett  (fi),  per 
^2717/  J.,  Reg.  v.  The  Parish  of  Askerton  (c).  And 
Stat  25  &  26  Vict.  c.  61.  s.  42,  1.,  the  two  Acts  are 
be  construed  as  one,  so  far  as  is  consistent  with  the 
prcmsions  of  the  later.  [Blackburn  J.  The  words  of 
.  95  of  Stat  5  &6  fF.4.c.  50.  are,  "  if  on  the  hear- 
of  any  such  summons  respecting  the  repair  of  any 
Imig^hway  the  duty  or  obUgaiian  of  such  repairs  is  denied  \** 
xn  sect  19  of  stat.  25  &  26  Vict.  c.  61.  the  phrase  is 
^^  the  UalnUty  to  repair  is  denied.'']  The  two  phrases 
import  the .  same  thing.  The  whole  machinery  of  the 
.Averts  is  directed  to  an  admitted  highway :  the  non- 
inepair  is  to  be  ascertained  by  view  of  the  justices  or 
^lie  report  of  a  surveyor:  and  this  could  only  be 
^virliere  some  person  was  liable  to  repair  by  reason  of 
its  being  a  highway.  The  justices  therefore  must  have 
^^certained  that  the  road  was  a  highway.  In  Reg. 
^'  The  Inhabitants  of  Heanor  {d)  it  was  held  that 
^hen  the  road  was  not  a  highway  the  Judge  had  no 

(«)  9  C.  #  p.  235.  (Jb)  3E.^E,  253. 256. 

(0  5  h'ew  Rep,  305.    8,  C,  nam,  Reg,  v.  Johnson,  34  L.  J.  M,  C,  85. 
W  6  Q.  B.  745. 
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1866.  power,  under  stat.  5  &  6  fT.  4  c.  50.  s.  95*9  to  order 
The  QussN  costs  of  an  indictment  to  be  paid  out  of  the  highw&s-- 
Fabrke.  ^^^^>  ^^d  ^^  power  to  make  that  order  measures 
occasions  on  which  the  justices  are  to  order  an  ind: 
ment  to  be  preferred.  The  change  introduced  in 
19  of  stat  25  &  26  VlcL  c.  61.,  by  which  the  costs 
to  be  paid  by  such  party  to  the  proceedings  as 
Court  shall  direct,  does  not  shew  an  intention  on 
part  of  the  Legislature  that  that  Act  should  appl 
cases  of  disputed  highways;  but  that  they  desireS. 
give  less  encouragement  to  prosecutors  to  obtain  J 
order  for  an  indictment  in  doubtful  cases.  The  comcatm^ 
law  right  to  prefer  an  indictment  remains.  [She^ 
By  sect.  94  of  stat  6  &  6  fV,  4.  c.  50.,  if  a  high 
is  not  in  repair  the  justices  are  to  convict  the  suryi 
or  other  person  liable  to  the  repair  of  it^  and  mak^ 
order  on  the  surveyor  or  other  person  limiting 
appointing  a  time  for  repairing  it;  and  in  default  of 
repairs  being  made  within  the  time  limited  the  surv 
or  other  person  shall  pay  the  sum  of  money  th&r^^ 
stated ;  but  there  is  a  proviso  that  the  justices  shall 
make  such  order  in  any  case  where  the  duty  or  obligat^i' 
of  repairing  the  highway  comes  in  question.  Suppoa^ 
surveyor,  admitting  that  the  road  is  a  highway,  dispca.'^ 
that  it  is  out  of  repair :  the  words  of  the  proviso 
apply  to  an  order :  what,  except  the  words  in  sect 
prevents  the  justices  from  convicting  the  surveyor 
sets  up  that  it  is  not  a  highway  ?  Blackburn  J. 
firamer  of  the  Act  must  have  thought  that  the  o 
and  conviction  were  the  same  thing.]  The  return 
•that  the  justices  heard  and  determined  the  matter** 
the  summons  regarding  the  state  of  the  road  and 
liability  of  the  party  charged  with  the  repair  of 
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^Kid  therefore  they  decided  that  there  was  not  a  bonS       1866. 
fide  dispute  whether  the  road  was  a  highway  or  not.         The  QubezT 


Cderidge^  in  reply. — In  Reg.  v.  The  Inhabitants  of 
^eamrr  (a)  the  consequences  as  to  costs  depended  on 
e  decision  of  the  question  whether  the  justices  who 
•xrdered  the  indictment  had  authority  to  order  it, 
liieh  shews  that  they  must  have  authority  to  inquire 
liether  the  road  is  a  highway.  [Blackburn  J.  That 
Dot  follow.]  Under  stat.  25  &  26  Vict.  c.  61.  s.  19. 
e  justices  have  jurisdiction  to  order  an  indictment  to 
preferred  when  the  liability  to  repair  is  denied  by 
"^lie  waywarden  of  the  parish,  and  that  denial  may  be  on 
^^^  ground  that  the  road  is  not  a  highway. 

CocKBURN  C.  J.    I  am  of  opinion  that  the  return  to 

^'^  mandamus  is  sufficient^  and  therefore  the  demurrer 

'^tiat  be  overruled.    When  the  Legislature  gave  justices 

^^mmary  jurisdiction  to  enforce  the  duty  of  repairing 

^  highway  they  intended  that  it  should  be  confined  to 

in  which,  the  highway  being  admitted,  the  only 

was  whether  it  needed  repair:  they  did  not 

^^tend  to  substitute  that  summary  jurisdiction  for  the 

^^rdict  of  a  jury  in  determining  whether  the  road  was  a 

highway.     It  is  for  the  benefit  and  convenience  of  the 

P^l3lic  that  a  highway  out  of  repair  should  be  repaired, 

^Uid  the  justices  have  this  summary  jurisdiction  in  order 

'to  fiMsUitate  and  expedite  the  repair.    If  the  liability  to 

Tepair  is  denied  it  is  imperatively  incumbent  on  them 

Xo  order  an  indictment  to  be  preferred,  and  it  could  not 

liave  been  intended  that  it  should  in  aU  events  be  tried 

(a)  6  Q.  B.  745. 


T. 

Farbkb. 


V. 
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1866.       &^  ^^6  expense  of  the  parisk     It  is  by  no  means  c 

The  QusKH     elusive  of  the  question  that  for  some  purposes 

justices  have  jurisdiction  to  inquire  whether  the  roac 

a  highway  where  that  question  is  raised ;  for  they  n 

have  that  jurisdiction  for  the  purpose  of  ordering  repi 

but  not  with  reference  to  ordering  an  indictment  to 

preferred.  Now  the  object  of  the  mandamus  is  to  com 

the  justices  to  make  an  order  directing  "  an  indictm 

to  be  preferred^'  against  the  parish  for  the  non-repaii 

a  highway.     It  is  therefore  necessary  to  ascertain  on 

what  circumstances  the  justices  are  justified  in  mak 

such  an  order.    It  appears   that  not  only  must 

alleged  highway  be  out  of  repair  but  the  parish  ca] 

upon  to  repair  it  must  deny  *'  the  duty  or  obligat 

of  such  repairs^^  according  to  stat.  5  &  6  ^  4.  c. 

s.  95.,  or  '^the  liability  to  repair'^  according  to  s 

26  &  26  Vict  c.  61.  s.  19.     Assume  that  the  r 

is  ahighway,  either  admitted  or  found  to  be  so  fi 

the  evidence  before  the  justices,  supposing  they  h 

jurisdiction  to  receive  that  evidence,  what  construct 

are  we  to  put  on  the  words  "  if  the  duty  or  obligatioi 

such  repairs  is  denied''  in  the  earlier,  or  rather  on 

words  *^  when  the  liability  to  repair  is  denied"  in  the  h 

enactment?      I  think   those  sections    presuppose 

existence  of  a  highway  and  a  liability  on  the  part  of  ac 

person  to  repair  it,  and  were  meant  to  apply  only  wl 

the  liability  to  repair  is  disputed  by  the  parish  on 

ground  that  some  corporation  is  liable  or  that  sc 

person  is  liable  ratione  tenurse,  or  because  the  r 

was  not  set  out  or  dedicated  to  the  public  with  all 

formalities  required  by  sect.  23  of  stat  5  &  6  fF.  4.  c. 

Here  is  no  dispute  by  the  parish  as  to  their  liabilitj 
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repair  the  road  if  it  is  a  highway;  the  only  dispute        1866. 
is  whether  it  is  a  highway.     Mr.  Maule  gave  a  lucid  and     TheQoisH 
aatisfiictory  explanation  why  the  Legislature,  in   stat.       faulxb. 
5  &  6  FT.  4.  cPpO.  s.  95.9  made  the  parish  liable  for 
coits  when  an  indictment  is  ordered  to  be  preferred  for 
the  non-repair  of  a  highway.  If  it  is  a  highway,  and  out 
d  repair,  the  prosecutor,  as  one  of  the  public,  and  on 
behalf  of  the  public,  is  entitled  to  insist  on  its  being 
repaired;  and  primS  facie  he  is  right  in  calling  upon 
the  parish  to  repair  it.    If  they  seek  to  get  rid  of 
their  common  law  liability  it  is  reasonable  and  just 
that  the  [question   should  be  tried  at  their  expense. 
Therefore,   when    stat  25  &  26    Vict.  c.   61.    gives 
the  justices  a  summary  jurisdiction   to    enforce  the 
lepair  of  a  highway  by  the  orders  which  they  are 
authorized  to  make    under    sect   18,   I    can    under- 
itand  the  Legislature   going  on  and   saying,    as  in 
tfect  they|do  in  sect  19,  that  if  the  road  is  a  highway, 
^i  out  of  repair,  the  liability  to  repair  being  prima  facie 
^  the  parish  and  disputed  by  them,  the  justices  should 
<&ect  that  question  to  be  tried  by  indictment,  the  costs 
<>f  which  should  fall  on  the  parish.   Reff.  v.  The  Inhabit- 
^^  ofHeanor  {a)  is  an  authority  against  the  contention 
of  Mr.  Cderidge^  for  if  he  is  right  the  justices  had  juris- 
diction to  make  the  order  for  preferring  the  indictment ; 
hut  the  Court  decided  that  the  costs  of  the  indictment 
could  not  be  laid  on  the  parish  because  the  jury,  by 
^^r  verdict,  found  that  the  road  was  not  a  highway ; 
^d  the  fair  inference  is   that  the   justices   had  no 
i^viadiction   to  order   an   indictment  to  be  preferred. 
B^iides,  in  Ex  parte  Bartlett  (i),  Hill  J,  pronounced  an 

W.6C.  ^.  746.  (h)SE.fE.2bS, 
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1866.  opinion  on  this  question^  and  I  am  always  happy 
The  QuekT  ^^^^  ^  fortify  my  own  by  the  opinion  of  that 
Fabjlbb.  ^Dainent  and  learned  Judge.  He  said,  p.  256,  '*  So^ 
94  and  95  of  stat.  5  &  6  ^.  4.  c.  50.  apply  only  to  t 
case  of  an  admitted  highway.  In  order  to  found  t 
jurisdiction  of  justices  to  make  the  order  {or  an  indi^ 
ment  the  road  must  be  a  highway,  and  it  must  1 
out  of  repair;  which  latter  &ct  the  justices  are  ^ 
ascertain  either  in  person  or  by  a  surveyor.  Th^ 
comes  the  question  of  the  liability  to  repair.  If  th^ 
only  is  disputed,  and  the  facts  are  admitted,  the  justice: 
are  to  order  an  indictment  to  be  preferred,  but  no 
otherwise.''  That  is  the  true  explanation  of  this  legii 
lation  in  both  statutes ;  and  consequently,  upon  the  fad 
shewn  in  the  return,  the  justices  would  not  be  justific 
in  ordering  an  indictment  to  be  preferred. 

I  pronounce  no  opinion  whether  the  justices  are  i 
error  on  the  question  whether  the  facts  justified  thei 
in  declining  to  exercise  jurisdiction. 

Blackburn  J.  I  also  am  of  opinion  that  the  retm 
is  good.  The  question  turns  on  the  construction  of  sect 
18  and  19  of  stat.  25  &  26  Vict.  c.  61.,  and  the  coi 
struction  of  these  depends  upon  the  construction  * 
sects.  94  and  95  of  stat.  5  &  6  ^.  4  c.  50.,  which  are  n< 
repealed  but  in  effect  re-enacted  with  some  slight  alter 
tion  in  the  later  Act,  and  the  two  Acts  are  to  be  constnu 
as  one  so  far  as  is  consistent  with  the  later.  I  agree  th 
our  judgment  must  be  for  the  defendants,  very  much  fi 
the  reasons  given  by  my  Lord ;  but  I  am  influence 
chiefly  by  considering  the  object  and  policy  of  tl 
Legislature  in  giving  this  summary  jurisdiction  to  tl 
justices.    The  public    have  an  interest  in    highwa} 


\ 
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>mng  repaired,  but  at  common  law  the  only  remedy        1866. 

^i^Cainst  the    parish  or  other  persons   liable  was    by    The  Quekm 

SiKidictment.      The  main  object  of  the  Legislature  in      farreb. 

'felese  enactments  of  the  Highway  Acts  has  been  to 

f^roTide  a  speedy  remedy  against  the  persons  bound  to 

-x^epir  an  undisputed  highway;    and  for  that  purpose 

^liis  summary  jurisdiction  is  given  to  justices;   and, 

mnddent    to    that,   when    the    liability  to    repair    is 

disputed  a  mode  is   provided  for  putting  the  matter 

in  a  train  for  decision  by  the  order  for  preferring  an 

ixdictment.      As  was  pointed  out  by  Crompton  J.  in 

Jieg,  V.  Cridland  (a),  the  general  rule  of  law  is  that, 

^bere  a  question  of  title   is  involved,   justices  have 

not  Bommary  jurisdiction  unless  there  be  something  to 

indicate  the  intention    of   the   Legislature  that  they 

sloold  exercise  their  jurisdiction  in  the  particular  case. 

It  may  well  be  that  in  HWiams  v.  Adams  {b)  the  duty 

imposed  upon  the  justices  by  stat  5  &  6  fF.4.c.  50.  s.  73. 

involved  the  determination  of  a  question  of  title,  and  there 

the  Legislature  must  have  entrusted  them  with  the  sum< 

'nary  jurisdiction  of  determining  it ;  but  the  general  rule 

^  that  justices  have  not  summary  jurisdiction  when  a 

Question  of  title  is  bonS  fide  in  dispute.     We  should 

expect  therefore  that  when  the  Legislature  gave  justices 

a  aiimmary  jurisdiction  to  order  repairs  they  would  not 

cutrnst  them   with    the    jurisdiction    of    determining 

^tether  the  road  was  a  highway  or  who  was  liable  to 

^pair  it,  which  would  involve  a  question  of  title.     By 

sect  94  of  Stat  5  &  6  /^.  4.  c.  50.  the  justices  have 

summary  jurisdiction  to  convict  persons  liable  to  repair 

^e  highway   and  to    order  them   to  repair  it,   and 

machinery  is  provided  for  carrying  out  the  order ;  and, 

(a)  1E.^B,  853.  871.  {h)  2  B.  6f  S.  312. 
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1866.  on  the  true  construction  of  that  enactment,  I  shoi 
The  QuEEH  l^ftve  said  that  if  it  was  bona  fide  disputed  that  i 
Farbeb.  '^*^  ^^  ^  highway,  or  that  the  persons  called  upon 
repair  it  were  liable,  those  were  matters  of  title,  a 
that  the  justices  should  hold  their  hands.  At  the  e 
of  the  section  there  is  a  proviso  *'  that  the  said  justii 
shall  not  have  power  to  make  such  order  as  aforesaid 
any  case  where  the  duty  or  obligation  of  repairing  1 
said  highway  comes  in  question."  The  grammati 
construction  would  be  that  they  should  have 
power  to  make  an  order,  but  according  to  common  aei 
conviction  and  order  must  be  meant.  It  may  be  a 
that  when  a  road  is  denied  to  be  a  highway  the  duty  9 
obligation  of  repairing  it  is  denied  also ;  that  howe 
is  a  strained  construction  of  the  words.  The  prov 
confines  the  operation  of  the  section  to  admitted  hi| 
ways,  and  was  inserted  for  the  purpose  of  introdad 
sect.  95,  by  which,  "  If  on  the  hearing  of  any  si 
summons  respecting  the  repair  of  any  highway  the  di 
or  obligation  of  such  repairs  is  denied,'^  the  justices  : 
to  order  an  indictment  to  be  preferred.  The  result 
that  the  justices  can  order  an  indictment  to  be  prefen 
only  when  an  admitted  highway  is  out  of  repair  a 
the  duty  and  obligation  to  repair  it  is  denied.  This  ^ 
the  opinion  of  Hill  J.,  a  very  learned  and  accurate  Judj 
in  Ex  parte  Bartlett  (a),  expressed  in  almost  the  sa 
words,  though  it  was  not  necessary  to  the  decision 

that  case. 

Then  sect  19  of  stat.  25  &  26  Vict.  c.  61.  differs  fir 

the  enactment  in  stat  5  &  6  i^F.  4.  c.  50.     The  wo 

are  altered :  and  it  is  clumsy  legislation  to  change 

words  if  it  is  not  intended  to  alter  the  sense.     Bui 

(a)  SE.j-E.  2W.  256. 
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think  the  oonstruction  of  the  two  enactments  must  be        1866. 
the  same. 


MiLLOA  J.     I  also  am  of  opinion  that  the  return 

BhewB  a  good  reason  why  the  justices  did  not  make  the 

order.  The  Legislature  intended  that  where  an  admitted 

highway  was  out  of  repair  the  justices  should  proceed 

Nimmarily,  and  that  if  the  liability  to  repair  it  was 

denied  they  should  order  an  indictment  to  be  preferred 

I       totiythat  issue.     Where  it  is  disputed  that  the  road 

I       i>  a  highway,  they  have  left  the  private  prosecutor  to 

i       enforce  the  repair  of  it  by  indictment  in  the  ordinary 

course.    If  sect.  19  of  the  new  Highway  Act,  25  &  26 

Vk,  c.  81.,  was  intended  to  apply  where  the  highway 

Was  disputed,  the  language  would  have  been,  '^  when, 

o&  the  hearing  of  any  such  summons  respecting  the 

repair  of  any  highway,  the  fact  of  its  being  a  highway 

tt  in  dispute,  or  the  liability  to  repair  is  denied.'^    I 

sgree  with  my  Lord  that  Reff.  v.   The  Inhabitants  of 

Beanor  {a\  which  was  decided  on   sect.   95   of  stat. 

^  &  6  fV.  4.  c.  50.,   bears  against  the  argument   of 

Hr.  Coleridge,   for  it  proceeded  on   the   ground   that 

where  the  road  is  not  a  highway  the  justices  had  no 

Ji^triadiction  to  order  an  indictment. 

Shis  J.     The  return  which  the  justices  have  made 
^    this  mandamus  is  that  they  have  not  directed  an 
iixdictment  because  their  jurisdiction  under  sect.  19  of 
*^t  25  &  26  Vict  c,  61.  is  confined  to  cases  of  undis- 
puted highways,  and  in  which  the  liability  to  repair  is 
^sputed.    During  the  argument  1  had  some  doubt  on 
the  construction  of  sect.  95  of  stat.  5  &  6  fV.  4.  c,  50., 

(a)  6  Q.  B.  745. 


The  QoBKN 

T. 
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1866.       but  I  think  the  alteration  of  the  wording  in  sect  1^ 

The  QuEBH    *^*'  26  &  26  Vict.  c.  61.  tends  to  support  the  i 

v.Il^       which  the  Court  take  of  the  construction  of  that  sect 

Under  the  former  Act^  where  the  duly  or  obligatioi 

repairing  a  highway  was  denied  by  the  surveyor 

behalf  of  the  parish  the  justices  were  to  direct 

indictment  to  be  preferred.    Now  it  was  the  dutj 

the  surveyor  of  highways,  except  under  special  cirai 

stances,  to  see  that  the  highways  in  the  parish  w 

kept  in  repair,  and  it  has  been   doubted  in  sevt 

cases  "whether  it  might  not  be  contended  that  tl 

was  no  ''duty  or  obligation  to  repair,"  because 

way  in  question  was  not  a  highway.    The  casei 

Reff,  v.  The  Justices  of  Surrey  {a),  Reg.  v.  Tlie  hJu 

ants  of  Heanor  (b)  and  JEx  parte  Bartlett  (c)  oonfi 

the  jurisdiction  of  the  justices  under  sect  94  of  i 

6  &  6  ^.  4.  c.  50.  to  cases  in  which  a  highway 

admitted  and  the  person  charged  denied  his  liafa 

to  repair  it.     In  the  later  statute  the  words  are  chai 

so  as  to  make  the  doubt  which  had  arisen  on  the  ea 

statute  less  likely  to  arise  again.     Instead  of  the  w 

"duty  or  obligation'*  the  word  ''liability"  is  use 

sect.  19  of  25  &  26  Vict,  c,  61.,  the  jurisdiction  of 

justices  to  order  an  indictment  being  thereby  i 

clearly  confined  to  cases  in  which  the  way  is  adm; 

to  be  a  highway  and  the  liability  to  repair  is  the 

subject  in  dispute. 

Judgment  for  the  defendi 

{a)  21  L,  J,  M.  a  195.  (*)  6  Q.  B.  745l 

(r)  3  E,  #  E,  253. 
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1866. 


2 


SwiNFOBD  agahist  Keble.  Jime\ix\^' 

Stat.  20  &  21  Vict  c.  50.,  which  is  to  be  construed  with  stat.  5  &  G  pnhlic  Health 
^. 4.e.76.,  by  sect.  1  repeals  sect.  75  of  that  statute;  and  by  sect.  2,  ^^jf,  u  ^.  12 
'^CDacting  it  with  some  alterations,  the  trustees  acting  under  any  Act    jr^-^/  c.  0-3., 
^or]yanng,  lighting,  supplying  with  water  or  gas,  or  cleansing,  watching,   j^  *.*  15  yid, 
^guJating  or  improving,  or  for  providing  or  maintaining  a  comoterj'  or  ^  g^^  ^fi^ 
^'^arketin  and  for  any  borough  (whether  mentioned  in  the  schedules  to  t^i  ti^^  Vict. 
st«t.  5  &  C  JK.  4.  c.  76.,  or  subsequently  incorporated  under  that  Act  or  ^  t)g  "^7  2G. 
otlienrise),  or  any  p^  of  such  borough,  and  whether  the  powers  of  such  ^  t.  q  jy  4^ 
f'Oetees  do  or  do  not  extend  beyond  the  limits  of  such  borough,  may  l^y  ^^  yg^ 
^Jdenture  duly  made  transfer  to  the  body  corpoKito  of  such  borough  oq  a*  21  Vict, 
J"^ip  powers,  property  and  b'abilities ;  and  the  body  coriX)rate  of  such  ^^  52.  «.  2. 
oon)ngh  shall,  on  such  transfer  being  made,  be  the  trustees,  by  the   Xransferof 
^tmcu  of  such  borough,  for  canyine  any  such  Act  into  operation ;  and  p^^fffgrs  to 
**i  the  property  of  the  trustees  shtul  vest  in  the  bodv  corporate  of  the  Municipal 
"on)iigh,  ana  all  the  liabilities  of  the  trustees  shall  be  borne  by  the  body  corporation. 
*^<*iporate  fiom  the  time  of  Uie  transfer.    The  interpretation  clause,   jYustees  actina 
s«et  142,  of  Stat.  6  &  6  ir.  4.  c.  76.  defines  "  trustees"  to  mean  "  trus-  ^fj^gf.  jict  for 
^^•e*,  eommissioners  or  directors,  or  the    persons  charged  with  the  paving  4'c. 
execution  of  a  trust  or  public  duty,  by  whatever  name  they  are  desig-  ])igi/ict  rate. 
'^•ted."    ^  a  provisional  order  of  the  General  Board  of  Health,  con- 
fcnoed  byThe  Public  Health  Supplemental  Act,  1851,  No.  2, 14  &  15  Vict. 
^-     98.,  a  Local  Board  of  Health  was  constituted  under  The  Public 
Health  Act,  1848,  11  &  12  Vict.  c.  03.,  for  the  parish  of  iSt.  J.,  M., 
comprising  the  town  of  M,  and  also  a  rural  district :  by  the  order  their 
FMbg  powers  were  in  the  first  instance  confined  to  an  area  conterminous 
«rith  the  town,  though  power  was  given  them  from  time  to  time  to  extend 
tlio  rating  area  so  as  to  bring  into  it  the  rest  of  the  district,  and  the 
members  of  the  Local  Board  were  to  be  elected  by  the  owners  and  rate- 
payers for  the  time  being  within  the  rating  area,  and  the  Board  were  made 
commissioners  for  executing  certain  local  Acts  in  the  town.      After- 
wards, the  town  of  M.  was  incorporated.     The  Local  Board   then 
professed,  by  indenture  dated  2nd  Fchruary,  ISTjS,  under  stat.  20  &  21 
k'^id,  e,  50.  ss.  2  and  3.  to  transfer  their  powers  to  the  corporation  of 
tlie  borough,  which  subsequently  sought  to  extend  its  powers  to  part 
o€  the  rural  district,  and  made  a  general  district  rate  on  all  the  rate- 
able property  in   the  p^ish    as   well  without   as   within    the   town. 
Held,  that  the  common  council  of  the  borougli  of  M.  had  not  power 
to  make  the  rate,  inasmuch  as 

(1.)  The  transfer  l»y  tho  Local  Board  to  tlie  corporation  was  invalid, 
for  stat  20  &  21  Vict.  c.  50.  s.  2.  applies  only  to)  bo<iies  charged  with 
tne  duty  of  executing  local  and  personal  Acts  of  the  kind  mentioned 
V^  the  enactment,  and  a  Local  Board  of  Health  constituted  under  Tho 
1  iiblic  Health  Act,  1848,  11  &  12  Vicf.c.  (J'X,  are  not  tnistees  acting 
binder  an  Act  for  paving,  &c.,  within  the  meaning  of  that  enact  ment. 
,  (-•)  Stat  21  &  22  Vict.  c.  98.  s.  2().  does  not  render  valid  a  transfer 
^y  *  ?-^l  Board  of  Health  to  tho  council  of  a  corporate  l^orougli  whero 
"®  districts  of  the  Board  and  of  tho  corporate  borough  are  not  identical. 

^PECIAL  case  stated  without  pleadings. 

The  parish  of  St.  John  the  Baptisty  Margate^  in  the 

^^^  VII.  2   P  B.   &   9. 
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1866.       county  of  Kent^  has  an  area  of  about  2500  acres,  ^\ 

SwiNFOED      wliich  about  1000  are  within  and  form  the  town  q 

Kkbls        Margate^  the  residue  consisting  mostly  of  arable  lai -^^j 

being  without  the  limits  of  the  town. 

By  a  provisional  order  of  the  General  Board  of  Heal  _  ^i^h 
dated  4th  Jw/y,  1851,  made  in  pursuance  of  the  pow^ 
vested  in  them  by  The  Public  Health  Act,  1848,  11  fc 
VicL  c,  63.,  after  reciting  the  prehminary  steps  thei 
mentioned,  and  that  there  were  certai^j  local  Acta 
Parliament  in  force  nvithiu  the  town  of  Margate^ 
of  the  parish  of  St  John  the  Baptist^  having  relat, 
to  the  purposes  of  The  Public  Health  Act,  1848,  «^:^d 
specifying  such  Acts,  and  reciting  that  it  appeared         (u 
the  General  Board  of  Health  to  be  expedient  that  T^  ie 
Public  Health  Act,  184-8,  except  as  thereinafter  no^^n- 
tioned,  should  be  applied  to  the  parish  of  St.  John   Ji^tf 
Baptist^  and  that  provision  should  be  made  with  resp^^^ct 
to  the  several  local  Acts  of  Parliament,  and  the  repe^;-al, 
alteration,  extension  and  future  execution  thereof,  s^*"^^ 
with  respect  to  the  other  matters  therein  mentioned,  •:=itc 
General  Board  of  Health  did  order  and  direct,  Fi^^^*» 
that  from  and  after  the  day  fixed  for  the  first  elect^^S®^ 
of  a  Local  Board  of  Health  as  thereinafter  mentioi^=^^ 
by  any  Act  of  Parliament  confirming  that  order,   ^^^K^^ 
Public   Health  Act,  1848,  11  &  12   Vict.  c.  63.,    ^^n^ 


The  Public  Health  Supplemental  Act,  1849,  12  8c^  ^^ 
VicL  c,  94.,  except  sect.  50  of  the  former  Act  ^^^^^ 
except  as  thereinafter  provided,  should  apply  to  and  ^ 
enforced  within  the  parish  of  St.  John  the  Baptist,  ^^^" 
that  the  parish  should  be  and  constitute  one  dist:^^^^^ 
for  the  purposes  of  The  Public  Health  Act,  185^-^^' 
accordingly.  Secondly,  that  none  of  the  rat  ^^^^ 
powers  of  the  Act  should  be  put  in  force  wit*^^*^ 
any  part  of  the  parish  that  was  not  included  withia     '^'^^ 
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>iiiidaries  set  forth  in  Schedule  B.  to  the  order,  which        1866. 
.'ting  area  might  from  time  to  time  be  extended  by     swihford 
le  Local  Board  by  order  under  the  hands  and  official       Ktole. 
?al  of  the  Board. 

The  order,  after  making  certain  provisions  with 
5spect  to  the  public  highways  not  included  within  the 
tting  area,  contained  the  following,  amongst  other 
auses.  "(5).  That  the  Local  Board  of  Health  for  the 
lid  town  of  Margate  shall  consist  of  thirty  persons,  &c. 
5).  That  owners  of  and  ratepayers  in  respect  of  such 
roperty  only  in  the  said  parish  as  is  for  the  time  being 
it uate  within  the  rating  area  aforesaid  shall  vote  in  elec- 
Lona  for  the  Local  Board  of  Health  in  the  town  of  Mar- 
€»fe,  &c.'^  The  order  then  contained  various  provisions 
rith  respect  to  the  local  Acts  therein  mentioned,  and  the 
epeal,  alteration,  extension  and  future  execution  thereof, 
ordering  and  directing,  amongst  other  things,  that  the 
Soard  of  Health  should  be  the  commissioners  for 
txecuting  such  parts  of  the  local  Acts  as  were  not 
•epealed  thereby.  A  copy  of  the  order  was  annexed  to 
iTid  formed  part  of  the  case. 

By  The  Public  Health  Supplemental  Act,  1851, 
N^o.  2,  14  &  15  VicL  c.  98.  s.  1.  the  provisional  orders 
rfthe  General  Board  of  Health  referred  to  in  the  sche- 
'ule  to  that  Act  annexed  were  confirmed,  so  far  as  they 
^ere  authorized  by  The  Public  Health  Act,  1848;  and 
l^at  schedule  included  Margate  amongst  the  places  to 
^hich  the  order  referred.  By  the  8th  section  it  was 
■nacted  that  the  first  election  of  the  Local  Board  of 
ttealth  for  the  district  of  Margate^  for  the  purposes  of 
ttie  Public  Health  Act,  1848,  should  take  place  on 
*e  17th  September,  1851. 

A  local  Board  of  Health  for  the  town  or  district  of 

2  p  2 


T. 

KXBIiV. 


576  TRINITY  TERM. 

1866.       Margate  was  elected  in  accordance  with  the  provisioi 
SwiHioBD      ^f  ^^  provisional  order  and  the  Act  confirming  tl 
same^  and  Boards  of  Healthy  elected  according  to  tl 
provisions  of  The  Public  Health  Act,  1848,  and  tl 
provisional  order,  continued  to  act  for  that  town 
district  until  and  after  the  granting  of  a  charter  of 
corporation  to  the  inhabitants  of  the  town  of  Margi 
and  also  until  the  execution  of  the  indenture   of 
2nd  February f  1858,  after  mentioned,  the  rating  a^ 
not  having  been  during  that  time  extended,  or  attemp- 
to  be  extended,  under  the  power  contained  in  the  pro^ 
sional  order. 

By  a  charter  of  incorporation  dated  29th  Juhf^  l&i 
granted  under  stat.  7  fF.  4iSf  I  Vict,  c.  78.  *.  49.,  recii 
(among  other  things)  that  after  the  passing  of  that 
the  inhabitant  householders  of  the  town  of  Margate, 
the  county  of  Kent,  petitioned  Her  Majesty  to  grants 
charter  of  incorporation  to  the  inhabitants  of  the  to^ 
of  Margate   within  the  limits  defined  in  the  Bchedi— ^e 
to  the  order  of  the  General  Board  of  Health,  beari       ^ 
date  4th  July,  1851,  whereby,  and  by  means  of  st—  — *^ 
14  &  15  Fict.  c.  98.,  The  Public  Health  Act,  la^^^ 
was  applied  to  the  town:  the  Queen   did  grant  a-  ^^^ 
declare  that  the  inhabitants  of  the  town  of  Marg^^^^^^ 
within  the  district  set  forth  in  the  order  of  the  Gene^^^ 
Board  of  Health  and  their  successors  should  be  for  g:^     ^^' 
thereafter  one  body  politic  and  corporate,  and  be  c»l^^^^ 
"The  Mayor,  Aldermen  and  Burgesses  of  the  borou^^^ 
of  Margate,'^  &c.,  and  did  extend  to  the  inhabitanfc^^^ 
the  town  of  Margate  all  the  powers  and  provision^ 
The  Miinicipal  Corporations  Act,  5  &  6  ?F.  4.  c.  76.,   ^^^^ 
of  all  Acts  relating  thereto,  &c.    This  charter  was  d  tm^^I 
accepted  by  the  inhabitants,  and  elections  duly  had        ^ 


Reble. 
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prtTsnance  thereof  of  major,  aldermen  and  councillors,        18GG. 

10  liad  since  continned  to  act  under  the  charter.  Swinpoud 

After  the  granting  and  acceptance  of  the  charter,  by       ^J!^;^ 

indenture  beariug  date  the  2nd  February,  1858,  and 

purporting  to  be  made  between  the  Margate  District 

Board  of  Health  constituted  under  the  provisions 

The  Public  Health  Supplemental  Act,  1851,  No.  2, 

14  &  15   Vict,  c,  98.,  and  the  several  local  Acts  and 

pi^blic  Acts  incorporated  therewith,  of  the  one  part,  and 

"the  mayor,  aldermen  and   burgesses  of  the  town  and 

toTough  of  Margate  of  the  other  part,  reciting  that  by 

"the  charter  the  inhabitants  of  the  district  consisting  of 

t^lie  town  and  borough  of  Margate,  and  their  successors, 

♦ere  incorporated  as  a  municipal  corporation  as  if  the 

^liatrict  had  been  one  of  the  boroughs  named  in  section  1 

of  Schedule  (B,)  annexed  to  stat.  5  &  6  ^F.  4.  c.  76.,  and 

also  reciting  the  2nd  and  3rd  sections  of  stat.  20  &  21 

Vict,  c.  50.,   and  that  at  a  meeting  of  the  Margate 

I>i3trict  Local  Board  of  Health  duly  convened  and  held 

it  was  deemed  expedient  and  resolved  by  the  members 

of  the  Board  present  at  the  meeting  that  all  the  rights, 

powers,  estates,  properties  and  liabilities  of  the  Local 

Board  under  The  Public  Health   Supplemental  Act, 

1S51,  No.  2,  14  &  15  Vict.  c.  98.,  and  the  several  local 

-A^cts  and  public  Acts  incorporated  therewith,  should 

^^  transferred  to  the  corporation  of  Margate,  and  that 

*t  a  meeting  of  the  council  of  the  town  and  borough 

^^ly  convened  it  was  resolved  that  a  transfer  should  be 

^^^epted  by  the  corporation  of  the  rights,  pow  ers,  estates, 

pi'operties  and  liabilities  of  the  Local  Board :  It  was 

'^ix:ne8sed  that  the  Local  Board  did  transfer  unto  the 

^^^yor,  aldermen  and  burgesses  of  the  town  and  borough  of 

^^^Tgate  and  their  successors  and  assigns  all  the  rights, 

Povers,  estates,  properties  and  liabilities  of  the  Local 
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1866.       Board  under  the  said  several  Acts,  to  the  intent  that 

the  execution  of  that  indenture  the  mayor,  alderm^i- 
and  burgesses,  and  their  successors  and  assigns,  sho 
and  might  become  trustees  for  executing  by  the  cou 
of  the  town  and  borough  the  several  powers  and  provisi 
of  the  said  several  Acts,  and  that  all  the  rights,  pow 
estates    and  property  then  vested  in  the  Local  B<^» 
should    and   might  vest  in  the  mayor,  aldermen 
burgesses  and  their  successors,  and  all   the   liabil" 
and  obligations  of  the  Local  Board  should  stand  tr 
ferred  to  and  be  borne  by  the  mayor,   aldermen 
burgesses  and  their  successors,  and  that  the  Local 
should  and  might  thenceforth  be  freed  and  dischar^aged 
from  all  such  liabilities  and  obligations.  • 

This  indenture  was  signed  by  fourteen  members^    .of 
the  Local  Board,  and  sealed  with  their  seal,  and  '^pwas 
also  sealed  with  the  common  seal  of  the  mayor,  al<3i  cr- 
men  and  burgesses,  and  signed  by  the  mayor.     A  copy 
was  annexed  to  and  formed  part  of  the  case. 

After  the  execution  of  the  indenture  the  Local  Board 
of  Health  ceased  to  act,  and  there  had  not  since  't-liat 
time  been  any  election  of  members  of  the  Board  by     ^"^ 
owners  of  and  ratepayers  in  respect  of  property  in.     ^"7 
part  of  the  parish,  nor  was  there,  before  or  aftci"      ^"^ 
execution  of  the  indenture,  any  election  of  membc*"^^^ 
the  l^oard  by  the  ratepayers  of  any  portion  of  the  p^^""^^  ^ 
out  of  the  limits  of  the  rating  area  defined  in  the   s^^"^' 
dule  to  the  provisional  order,  now  forming  by  virt^-*^ 
the  charter  the  incorporated  borough  of  JSJargatc  /       ^^ 
the   mayor,  aldermen   and  burgci^ses  of  the  town      ^ 
borough   of  Margate   by  their   common   council     *^* 
alone  acted  as  the  Local  Board  of  Health  and  as  tru=^* 
or  eommissioaers  for  the  execution  of  the  several   1  ^^^^* 
Acts, 
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On  the  Slst  May,  1864,  the  mayor,  aldermen  and        ^gg(. 
l>imrgesses  made  an  order,  sealed  with  their  common  "T 
se^  and  signed  by  the  mayor,  by  which  they,  acting  v- 

"by  the  council  of  the  borough  as  the  Local  Board  of 
FTealth  for  the  district  of  Margate,  in  exercise  of  the 
power  in  that  behalf  vested  in  them  under  the  provi- 
sional order  of  the  Greneral  Board  of  Health  constituting 
such  district,  dated  the  4th  July,  1851,  and  the  Act  of 
Parliament  confirming  the  same,  and   of  every  other 
power  in  anywise  enabling  them   in   that  behalf,  did 
order  that  from  and  after  the  making  of  the  order  the 
rating  area  mentioned  and  described  in  Schedule  B.  to 
the  provisional  order  should  be  extended  to  the  whole 
of  the  parish  of  St,  John  the  Baptist,  Margate,  being  the 
district  constituted  by  the  provisional  order  for  the 
purposes  of  The  Public  Health  Act,  1848. 

After  the  making  of  this  order  the  common  council 
of  the  borough  made  a  general  district  rate  for  the 
purposes  of  The  Public  Health  Act,  1848,  on  all  pro- 
perty within  the  parish  of  St.  John  the  Baptist,  Margate, 
assessable  to  the  rates  for  the  relief  of  the  poor.  The 
phuntifF,  being  the  owner  and  occupier  of  property  in 
the  parish,  but  out  of  the  limits  of  the  town  and 
Woagh  of  Margate,  and  without  the  boundaries  set  forth 

• 

^n  the  Schedule  B.  to  the  provisional  order,  was  assessed 
^n  such  general  district  rate  in  respect  of  such  property 
a^cssable  to  the  relief  of  the  poor  in  due  proportion  to 
the  value  of  such  property  if  the  common  council  had 
power  to  make  such  rate  on  such  property. 

The  plaintiff  refused  to  pay  the  rate,  contending 
that  the  common  council  had  no  sucli  ;:'v.vcr,  whereupon, 
'^*'  enforcing  payment,  a  distress  warrant  was  obtained 
^'^d  a  chattel  of  the  plaintiff  on  the  property  so  assessed 
^*  ^^  seized  hv  or  hv  the  orders  of  the  defendant. 


\ 
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1866.  The  question  for  the    opinion    of  the   CJourt 

SwiNFORD     whether  the  common    council    of    the    borough 

Keble.       power  to  make  aud  levy  such  rate  upon  the  ph 

as  the  occupier  of  such  property  in  the  parish  of  St 

the  Baptist,  Margate,  out  of  the  limits   of  the 

and  borough  of  Margate. 

If  the  Court  should  be  of  opinion  in  the  affirm 
judgment  of  nolle  prosequi  was  to  be  entered  up.  ! 
Court  should  be  of  opinion  in  the  negative,  judgracr 
to  be  entered  up  for  the  plaintiff. 

The  Municipal  Corporations  Act,  5  &  6  /F.  4.  « 
8,  75.,  reciting  that  it  might  be  expedient  Jthal 
powers  '^  vested  in  the  trustees  appointed  under  su 
Acts  of  Parliament  for  paving,  lighting,  clear 
watching,  regulating,  supplying  with  water,  and  im 
ing  certain  boroughs,  or  certain  parts  thereof,  shoo] 
transferred  to  and  vested  in  the  councils  of  such  bore 
respectively,''  enacted,  "  that  the  trustees  appointe 
virtue  of  any  such  Act  of  Parliament  as  last  afore 
wherein  the  trustees,  or  the  persons  whose  trustees 
may  be,  are  not  beneficially  interested,  may,  if  it 
seem  to  them  expedient,^'  transfer  all  the  powers  v 
in  them  as  such  trustees  by  any  such  Act  or  Ac 
the  body  corporate  of  the  borough. 

Sect.  142  enacts,  "  That  in  the  construction  of 
Act  the  word  trustees'  shall  be  construed  to  i 
trustees,  commissioners,  or  directors,  or  the  pei 
charged  with  the  execution  of  a  trust  or  public  dut; 
whatever  name  they  are  designated." 

By  Stat.  20  &  21  Vict.  c.  50.  s.  2.,  ''  The  tra 
appointed  or  acting  by  or  under  any  Act  of  Parliai 
for  paving,  lighting,  supplying  with  water  or  gai 
cleansing,  watching,  regulating,  or  improving,  or 
providing  or  maintaining  a  cemetery  or  market  in  oi 
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any  borough  named  in  one  of  the  said  schedules  to''        18G6. 
Stat  5  &  6  fV,  4.  c,  76.,  "  or  to  which  a  charter  of     swinfobd 
"icorporation  lias  been  since  the  passing  of  such  Act  or        kmlk. 
shall  be  hereafter  granted  under  the  provisions  of  the 
wid  Act  or  otherwise,  or  any  part  of  any  such  borough, 
and  whether  the  powers  of  such  trustees  under  any  such 
^ct  do  or  do  not  extend  beyond  the  limits  of  such 
wrough,  may,  if  it  seem  to  them  expedient,  at  a  meet- 
^^g  to  be  called  for  that  purpose,  transfer  to  the  body 
^fporate  of  such  borough  all  the  rights,  powers,  estates, 
Property,  and  liabilities  of  such  trustees  under  any  such 
-^^  as  aforesaid,  and  such  transfer  shall  be  made  in 
^ting  under  the  common  seal  of  the  said  trustees  if 
*hey  be  a  corporation,  or,  if  not  a  corporation,  then  by 
^^ed  executed  by  the  trustees  or  any  two  of  them  acting 
Vy  the  authority  of  and  on  behalf  of  all  such  trustees ; 
^^d  upon  any  such  transfer  being  so  made  the  body 
^^iforate  to  whom  such  transfer  is  made  shall  become 
^^d  be  trustee  for  executing  by  the  council  of  the 
*^orough  the  several  powers  and  provisions  of  any  such 
-A.ot  as  aforesaid,  and  all  the  rights,  powers,  estates,  and 
I^ix>perty  vested  in  the  trustees  making  such  transfer 
ill  vest  in  such  body  corporate,  and  all  the  liabilities 
obligations  of  the  said  trustees  shall  stand  trans- 
to  and  be  borne  by  such  body  corporate,  and  the 
trustees  shall  be  freed  and  discharged  from  all  such 
*is^X)ilitie8  and  obligations.'^ 

Sect  88  of  The  Public  Health  Act,  1848,  11  &  12 
t.c  68.,  enacts,  *' That  if,  after  the  application  of  this 
to  any  district,  the  parts  constituting  the  district 
»Viall  afterwards  become  or  be  entirely  comprised  within 
'tlxe  limits  of  a  corporate  borough,  the  mayor,  aldermen, 
^^d  burgesses  of  such  borough  shall  from  and  after  such 
**y  ^  shall  have  been  specified  in  the  charter  of  in- 


i 


determine,  nnd  be  vested  in  such  mayor,  iddei 
Iturgesaes,  as  fully  to  nil  intents  and  purposes  i 
had  alnays  been  the  Local  Board  of  Health  : 
time  when  the  district  was  originally  constitate 

The  Local  Government  Act,  1858, 21  &  22  P 
I.  26.,  repeals  so  much  of  sect.  33  of  stat.  11  & 
c.  63.  as  requires  that  a  day  shall  be  specified  ia  tl 
of  incorporation  from  and  after  which  the  powei 
the  Local  Board  shall  be  vested  iu  the  body  coi 
the  borough,  and  enacts  that  "  oil  transfers  ol 
authorities,  duties,  property,  and  liabilities  which! 
or  shall  hereafter  be  made  by  any  Local  Board  < 
to  the  mayor,  aldermen,  and  burgesses  of  any 
borough  by  their  council,  the  district  of  such  I 
such  borough  being  identical,  shall  be  valid  an( 
to  all  intents  and  purposes,  though  no  day 
transfer  shall  have  been  named  in  the  chartei 
rating  such  boi'ough." 

The  case  was  argued,  Jttne  1st,  before  Bl 
Mellor  and  Shee  JJ. 

Jiooiii  (Tomlimon  with  him),  for  the  plaini 
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of  property  and  ratepayers  according  to  sect.  13  could        186(5. 
alone  act  as  a  Local  Board  of  Health  within  that  district 
The  statute  provides  for  a  full  and  fair  representation  of 
tie  districts  so  constituted  and  made  rateable  for  the 
purposes  of  the  Act    Sect.  12  regulates  the  constitution 
of  the  Board  in  three  cases :  first,  in  every  district  ex- 
clusively  consisting  of  the  whole  or  part  of  one  corporate 
iorough  the  mayor,  aldermen  and  burgesses  ^^  shall  be, 
by  the  council  of  the  borough,'*  the  Local  Board  of 
Health.  Secondly,  in  every  district  exclusively  consisting 
of  two  or  more  of  such  boroughs,  or  of  one  or  more  of 
such  boroughs  and  also  of  part  of  any  other  such  borough 
or  boroughs,  or  exclusively  consisting  of  part  of  two  or 
Joore  of  such  borough  (a)  or  boroughs,  the  mayors  of  the 
boroughs  and  persons  selected  by  each  of  the  councils  out 
of  their  own  number,  or  from  persons  qualified  to  be 
councillors,  shall  be  the  Local  lioard  of  Health.  Thirdly, 
in  every  district  comprising  the  whole  or  part  of  any 
&uch  borough  or  boroughs,  and  also  parts  not  within 
the  boundaries  of  any  such  borough,  the  mayor  or  mayors 
of  the  boroughs  and  persons  selected  by  the  council  or 
each  of  them  out  of  their  own  number,  or  from  the  persons 
qualified  to  be  councillors,  shall,  together  with  the  per- 
sons elected  as  thereinafter  mentioned  in  respect  of  the 
noncorporate    parts,   l}c    the   Local   Board  of  Health. 
Sect.  13  prescribes  the   mode  of  electing  representa- 
tives for  the  part  or  parts  not  within  the  boundaries 
^f  any  corporate  borough  or  boroughs  by  the  owners 
^^   property   and    ratepayers.       [He    also   referred   to 
^"c  5th  and  Otii  clauses  of  the  provisional  order  (/>).] 
^ apposing  the  town  of  Margate  had  been  iucorporatcd 
■^^fore  the  provisional  order,  the  parish  of  St,  John  the 
^^^ptist  would    have   been  in   tlie  third  category  men- 
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1866.  tioncd  in  sect.  12 ;  the  noncorporate  parts  liable  to  ^ 
SwiHioBo  taxation  would  have  been  fully  represented ;  and  if  thc^^ 
K^LE.  hody  corporate  of  Margate  have  acquired  the  power  o^^ 
rating  them  without  representation  the  intention  of  tlh,^ 
Legislature  will  be  defeated.  Sect.  13  also  provii 
for  the  election  of  the  Local  Board  of  Health  in 
case  of  a  parish,  such  as  St  John  the  Baptist,  not  coi 
prising  the  whole  or  part  of  a  corporate  borough, 
statute  makes  no  provision  for  the  case  of  a  part  of  a  ^^^31 
trict  becoming  incorporated,  which  is  the  second  categ^^-)^ 
in  sect.  12.  Therefore  the  enactment  in  sect.  13  gove:^ 
the  present  case,  and  the  elected  Board  alone  can  im] 
a  general  district  rate  on  the  whole  parish.  The 
section  provides  for  the  case  of  a  district  afterwstt^adi 
becoming  entirely  comprised  within  the  limits  of  a  ^^sor- 
porate  borough  :  such  a  district  then  comes  within  ^the 
predicament  of  boroughs  mentioned  in  the  12th  sectrmon. 
Accordingly  the  83rd  section  enacts  that,  from  and  aft:fter 
a  day  to  be  named  in  the  charter  for  that  purpose,  "^ 
body  corporate  shall  become  the  Board  of  Health  for  E^^mA 
district,  and  the  functions  and  property  of  the  Board  atlfcJl 
vest  in  the  body  corporate.  In  the  present  case  the  ja^-^uts 
constituting  the  district  are  not  entirely  comprised  wL  '•hi^ 
the  limits  of  the  newly  incorporated  borough,  and  tlm><'®' 
fore  the  charter  properly  omitted  to  name  any  such  ^^J* 
The  Local  Board  of  Health,  as  constituted  by  ^^ 
provisional  order,  had  no  authority  to  transfer  t^lc^ 
powers  and  functions  to  the  mayor,  aldermen  and  'ftu^ 
gesses  of  the  corporate  town  of  Margate.  Stat  20  S^  21 
yict.  c.  50.,  which  is  entitled  *'An  Act  to  amend  ^^ 
Acts  concerning  municipal  corporations  in  Engla^^9 
sect.  1,  recites  doubts  as  to  the  construction  of  sect-  '^^ 
of  Stat.  5  &  6  ^.  4.  c.  76.,  the  nature  of  which  do«b^ 
may  be  inferred  fix)m  sect.  4  of  the  later  Act,    ^*^" 
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jpepeals  it.    The  repealed  section  recited  tlie  expediency        18G6. 
of  vesting  in  the  common  council  the  powers  of  trustees     swinford 
appointed  imder  sundry  Acts  of  Parliament  for  paving,       Keble. 
lightings  &c.^  certain  boroughs^  or  certain  parts  thereof^ 
Jmg  purposes  effected  by  local  Acts^  not  the  general 
jmposes  of  The  Public  Health  Act^  1848;  and  slat. 
20  &  21  Vict.  c.  50.  applied  only  to  the  state  of  things 
cxistiiig  before  the  passing  of  that  Act.    Then  sect.  2, 
r^enacting  with  some  amendment   sect.  75   of   stat. 
5  &  6  fF.  4.   c.  76.,  gives  to  the  trustees  appointed 
or  acting  by   or   under  any   Act  of   Parliament  for 
I^ngt  lighting,  &C.,  in  or  for  any  borough  or  any  part 
of  it,  power,  *'  if  it  seem  to  them  expedient/'  to  transfer 
to  the  body  corporate  all   their  rights,  &c. ;    provided 
V  sect.  3  that  no  such  transfer  shall  be  made  without 
ft  resolution  of  the  council  of  the  borough  to  accept  it. 
The  trustees  appointed  imder  local  Acts,  even  calling 
in    aid  the  interpretation   clause,   sect.  142,  of  stat. 
5  &  6  ff^.  4  c.  76.,  can  only  mean  trustees  exercising 
ftose  powers  as  originally  created  by  the  local  Acts,  not 
Ijocal  Boards  of  Health,  who  are  the  transferees  of  those 
powers  varied  and  modified  by  provisional  orders  con- 
firmed by  Parliament  Sect.  2  of  stat.  20  &  21  Vict,  c,  50. 
must  have  had  substantially  the  same  objects  in  view  as 
sect  75  of  stat.  5  &  6  /F.  4.  c,  76.,  viz.,  the  transfer  of 
tlieir  rights,  &c.,  by  trustees  constituted  and  acting  under 
local  Acts  where  The  Public  Health  Act,  1848,  was  no^ 
ui  force.    If  stat  20  &  21  Vict.  c.  50.  had  been  intended 
to  apply  to  Local  Boards  of  Health  under  The  Public 
Health  Act,  1848,  or  to  repeal  its  provisions,  it  would 
haTc  named  them.     Such  provisions  as  those  in  sect.  2 
of  stat  20  &  21  Vict.  c.  50.  are  not  required  where 
^e  PubUc  Health  Act,  1848,  has  been  adopted.     In 
^c  case  of  a  borough  existing  before  The  Public  Health 
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1866.        -^^^f  1848^  and  adopting  its  provisions^  the  town  counc^Bil 
s      TOED     woul^i  by  sect.  12  of  that  Act,  become  the  Board  ^^^f 

_  ^-  Health,  and  the  execution  of  all  local  Acts,  as  modifier  J, 

Keble.  '  ^  ' 

would  have  beeu  regulated  by  a  provisional  order  und      ^qr 
sect.  10.  In  the  case  of  a  borough  created  after  the  appli( 
tion  of  the  Act  to  a  conterminous  district,  sect.  33  provic 
that  the  common  council  shall  become  the  Board  of  H< 
from  a  day  to  be  named  in  the  charter  of  incorporati< 
from  which  time  all  the  powers  shall  vest  in  the  comi 
council  without  a  deed  of  transfer.    The  Local  Gove~-^m, 
ment  Act,  1858,  21  &  22  Vict  c.  98.  s.  26.,  was 
to  alter  this  and  substitute  a  transfer  by  the  Local 
of  Health  to  the  body  corporate ;  at  the  same  tim^^  it 
legalises  such  transfers  already  made ;  but  as  to  b<«K>th 
attaches  the  restriction  ''  the  district  of  such  Board  ^mni 
such  borough  being  identical.'^     In  effect  it  confis^ms 
with  a  slight  alteration  the  enactment  of  sect.  33  of  "Uhc 
Public  Health  Act,  1848,  that  after  the  application  or    the 
Act  to  a  district  subsequently  incorporated  the  coi 
tion  should  be  the  Board  of  Health  if  the  district 
"  entirely  comprised  within  the  limits  of  the  borou^sh" 
leaving  the  13th  section  in  force  as  to  districts  likc^^    St. 
John  the  Baptist.    If  the  provisional  order  could  be  ^d^n- 
strued  as  constituting  the  town,  afterwards  the  oo-:^^ 
rate  borough,  of  Margate  as  the  district  for  the  purp^^>scB 
of  The  Public  Health  Act,  1848,  it  would  be  so  far  v  ^^W; 
and  the  body  corporate  would  be  prevented  from  exten^9iDff 
the  district  by  sect.  77  of  stat.  21  &  22  Vict.  c.  98.,  ^b* 
stUuted  for  sect.  141  of  stat.  11  &  12  Vict,  c,  63-^  by 
which   a  subsequent  provisional  order  may  be  is^^^ 
extending  the  limits  of  the  district  beyond  those  of    ^^e 
borough,  but  with  the  consents  and  under  the  conditions 
therein  specified. 

Therefore,  quacunque  via,  the  attempt  of  the  rown 
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nl  of  Margate  to  rate  the  unrepresented  parts  of  1866. 

arkh  is  contrary  to  the  letter  and  spirit  of  The  SwuiroBD 

Health  Act,  1848,   and  of  stat.  21  &  22  Vict.  j^J;^^ 
as  well  as  of  the  provisional  order. 

dUy  (  Wathin  WiUiams  with  him),  for  the  defend- 
rhe  transfer  by  the  Local  Board  of  Health  of 
owers  to  the  corporation  of  the  borough  of  il/ar- 
as  valid  under  stat.  21  &  22  Vict.  c.  98.  s.  26., 
was  passed  on  the  2nd  August,  1858,  after  the 
r  in  question  :  that  section  declares  that  transfers, 
have  been  or  shall  be  made,  '^  shall  be  valid  and 
d  to  all  intents  and  purposes,"  though  no  day 
h  transfer  shall  have  been  named  in  the  charter 
^rating  the  borough,  and  is  applicable  to  transfers 
ration  of  law.  IBlackburn  J.  Stat.  20  &  21  Vict. 
f.  2.  abandons  the  language  in  sect.  75  of  stat. 
>  fV.  4.  c.  76.,  but  it  is  not  a  fair  canon 
istruction  of  modem  Acts  of  Parliament  that 
ige  of  terms  indicates  a  change  of  meaning.] 
are  two  modes  by  which  the  powers  of  a  Local 
of  Health  may  become  vested  in  municipal  cor- 
ns :  first,  by  operation  of  law ;  secondly,  by  deed, 
ft  the  powers  of  the  Board  extend  beyond  the 
>f  the  borough  or  not.  Until  Local  Boards  of 
I  were  formed,  all  the  powers  of  paving,  lighting, 
ere  vested  in  trustees  or  commissioners.  When 
rw  system  of  Local  Boards  of  Health,  which 
nasi  corporate  bodies,  was  introduced  their 
ers  took  the  place  of  the  trustees  or  commis- 
B.  In  the  town  of  Margate  all  the  powers  of 
5,  lighting,  &c.,  which  existed  by  virtue  of  the 
^cts  in  force  within  the  town,  are  by  the  provisional 
.  confirmed  by  Act  of  Parliament,  vested  in  the 
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1866.       Local  Board  of  Healthy  and  they  become  charged  iri" 
"T     IT        the    execution  of   the  powers  under  the  local  Ad 
^^        [BlachbuTTi  J.      Though  the  municipal  corporation 
made  the  Local  Board  of  Health,  the  powers  of  t= 
trustees  or  commissioners  are  transferred  to  them  c 
as  the  municipal  corporation  but  as  the  Local  Bob 
of   Health.]      The  word  'Hrustees'*  in  the  repeaH 
sect.   75  of  stat.  5  &  6  JF.  4.  c.  76.,  and  therefore 
sect.  2  of  stat.  20  &  21  Vict.  c.  78.,  is  to  be  read  w- 
the  meaning  given  to  it  by  the  interpretation  clau 
sect.  142,  of  stat   5  &  6  fF.  4  c.  76.,  viz.,  ^*  pera< 
chai^d  with  the  execution  of  a  trust  or  public  dut^ 
for  by  sect.  8  of  stat.  20  &  21  Vict.  c.  50.  the  two  Jl 
are  to  be  construed  together  as  one  Act.    Though  i 
powers  of  the  Local  Board  of  Health  extend  beyond  t 
limits  of  the  corporate  borough,  they  are,  within  at 
20  &  21  Vict.  c.  50.  s.  2.,  *^  appointed  or  acting  by 
under*'  an  Act  of  Parliament,  viz.,  by  or  xinder  sti 
14  &  15  Vict.  c.  98.,  which  confirmed  the  provisioi 
order,   and   therefore  are  enabled  by  stat   20  &    ^ 
Vict  c.  5^\  8,  2.  to  transfer  tl  eir  powers  to  the  bo 
corporate :    this  enactment  is  discretionary  as  disti 
guishcd  from   stat.   11   &  12    Vict.  c.  63.  s,  ll?.^ 
which  the  powers   of  the  surveyor  of  highways    ^ 
peremptorily  transferred  to  the  Local  Board  of  Heal 
Commissioners  for  paving,  lighting,  &c.  under  a  lo 
Act  arc  in  the  same    position  as  the  Local    Bo^ 
of  Health  in  a  noncorporate  district.    [Blaclcium  J* 
in  such  a  case  as  the  present  the  municipal  corporate 
become  the  Local  Board  of  Health,  the  expenses 
curred  by  them  in  the  capacity  of  the  Local  Board 
Health  would  be  thrown  on  the  borough   rate    ^ 
ultimately  come  out  of  the  borough  fund,  for  by  0^ 
20  kJll  Vict  c  Sa  s.  2.  all  UabiUties  of  the  frwrnt* 


\ 
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sbhU  be  borne  by  the  body  corporate.]  The  town  council        1866. 
Would  deal  with  the  two  iiinds  separately.      [Shee  J.     swinpohd 
That  Act  does  not  notice  Local  Boards  of  Health  though        kible. 
passed  twenty  years  after  they  were  in  existence ;   and 
aect.  2  mentions  sundry  local  Acts  for  pavings  lightings 
&c.    It  is  taking  a  great  leap  to  say  that  it  extends  to 
&  public  general  Act] 

Baoillf  in  reply. 

Cur.  adv.  vult, 

Blackburn  J.  now  delivered  the  judgment  of  the 
Court.  We  have  come  to  the  conclusion  that  the  common 

• 

€X)imcil  of  the  borough  of  Margate  had  not  power  to 
xnake  the  rate  in  question,  and  consequently  judgment 
rxiMsi  be  entered,  according  to  the  agreement  of  the 
parties,  in  favour  of  the  plaintiff  for  40«.  and  costs. 

The  question  depends  on  the  construction  of  stat. 

20  &  21  Vict,  c.  50.,  which  is  to  be  construed  with  stat. 

5  &  6  fT.  4.  c.  76.     The  first  section  of  stat.  20  &  21 

Vict,  c,  50.  repeals  the  75th  section  of  stat.  5  &  6  ^.  4. 

e.  76.,  and  the  second  section  re-enacts  it  with  some 

alterations.     By  this  last  mentioned  enactment  the  trus- 

*^  acting  under  any  Act  for  paving,  lighting,  supplying 

^th  water  or  gas,  or  cleansing,  watching,  regulating  or 

• 

'JDproving,  or  for  providing  or  maintaining  a  cemetery  or 
Jiiarket  in  or  for  any  borough  (whether  mentioned  in  the 
^hedules  to  stat  5  &  6  fF.  4  c.  76.  or  subsequently 
^corporated  under  that  Act  or  otherwise),  or  any  part  of 
such  borough,  and  whether  the  powers  of  such  trustees  do 
or  do  not  extend  beyond  the  limits  of  such  borough,  may 
^y  indenture  duly  made  transfer  to  the  body  corporate 
of  such  borough  their  powers,  property  and  liabilities ; 

VOL.  VIL  2   Q  B.    &   S. 
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1866.  an<J  the  body  corporate  of  such  borough  shall,  on  such 
~  SwiKPOBD  transfer  being  made*  be  the  trustee,  by  the  council  of 
Ke^le  ®"^^  borough,  for  carrying  any  such  Act  into  operation ; 
and  all  the  property  of  the  trustees  shall  vest  in  the 
body  corporate  of  the  borough,  and  all  the  liabilities 
of  the  trustees  shall  be  borne  by  the  body  corporate 
from  the  time  of  the  transfer.  The  interpretation 
clause,  sect.  142,  of  stat.  5  &  6  ^.  4  c.  76.  defines 
*'  trustees^'  to  mean  "  trustees,  commissioners,  or  direc- 
tors, or  the  persons  charged  with  the  execution  of 
trust  or  public  duty,  by  whatever  name  they  are  design 
nated/' 

The  facts  are,  that  by  a  provisional  order,  confirmee-  „. ..  ^ 

by  Act  of  Parliament,  a  Local  Board  of  Health  irn^  i  ^  i 
constituted  for  the  parish  of  St.  John  the  Baptist^  3fai^  -  -^r- 
ffatey  Kenty  comprising  the  town  of  Margate  and  also  a 

rural  district;    but   by  the   terms  of  the  order  thi-  rir 

rating  powers  were  in  the  first  instance  confined  to  w    *  M-n 
area  conterminous  with  the  town,  though  power  w=. 
given  them  from  time  to  time  to  extend  the  rating  ai 

so  as  to  bring  into  it  the  rest  of  the  district,  and  tl 
members  of  the  Local  Board  were  to  be  elected  by  tl 

owners  of  property  and  ratepayers  for  the  time  beii 

within    the     rating    area.      Afterwards    the    town 

Margate   was    incorporated.       At   this   time   therefo 

the   Local   Board   of  Health  was   elected   by  the  irr 

habitants  of  a   rating   area  coextensive  with  the  m 

borough,   though  the  district  over  which   they  mig 

extend  their  powers  was  more  extensive.     They  pi 

fessed  by  indenture   to   transfer  their  powers   to   iT^ 

corporation   of  the   borough,  which  has   subsequent 

sought  to  extend  its  powers  to  part  of  the  rural  distri^ 

And  the  question  whether  the  municipal  corporati 

can  thus  extend  their  powers  over  the  rural  parts  of 
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disWct  depends  on  the  question  whether  the  transfer        1866. 
to  them  of  the  powers  of  the  Local  Board  of  Health     swinford 
^a«  valid ;  and  that  again  depends  on  this,  whether  a       keblb. 
i«ocal  Board   of  Health   for  a  district  comprising  a 
borough  are,  within  the  meaning  of  stat  20  &  21  Vict 
<^-   50.  8.  2.,  trustees  for  executing  an  Act  for  paving, 
&c  within  the  meaning  of  that  enactment ;  and  we  think 
*iiey  are  not. 

There  is  no  doubt  that  the  duties  of  a  Local  Board 
Health  imposed  by  the  general  Public  Health  Acts 
►nnprise  many  of  the  duties  enumerated  in  the  enact- 
in  question ;  and  the  general  course  of  legislation 
^^   been,  by  provisional  orders  confirmed  by  Act  of 
^^^rliament,  to  transfer  to  the  Local  Board  of  Health 
^oe   powers  of  all  trustees  for  executing  local  Acts  of 
^"Ht   description    within   their   district,   so  that   Local 
of  Health  are  charged  with  the  execution  of  a 
or  public  duty,  and  are  acting  under  The  Public 
ealth  Acts  and  the  Acts  confirming  the  provisional 
under  which  they  are  created;  and  those  Acts 
Tcy  in  one  sense  be  said  to  be  Acts  for  the  purposes 
entioned   in  the  2nd  section  of  stat.  20  &  21  Vict. 
^^^    GO.    But  we  think  they  are  not  such  as  were  intended 
V>y   the  Legislature.     The  whole  scheme  of  The  Public 
Health  Act,  1848,  11  &  12  Vict  c.  63.,  is  to  transfer  all 
Xx^'wers  of  this  kind  to  a  Local  Board  where  there  is  one. 
IBy  sect  12,  if  the  district  either  is  or  becomes  coex- 
-tensive  with  a  borough,  the  council  of  that  borough  are 
"tlie  Local  Board ;  but  the  Local  Board  of  Health  and 
"tlie  municipal  corporation  are  kept  distinct,  so  that  the 
torough  fund  is  not  liable  to  the  creditors  of  the  Local 
^oard;  if  the  district  consists  partly  of  a  borough  the 
-Local  Board  are  to  consist  partly  of  members  of  the 
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1866.       council.     And,  by  sect.  33,  if  the  district   becomes 
SwiNFOBD      entirely  comprised  within  a  borough,  and  a   day  is 
Kbble.       iiamed  in  the  charter  of  incorporation  for  that  purpose, 
the  powers  of  the  persons  then  forming  the  Local  Board 
are  to  be  transferred  to  the  council  of  the  borough ; 
there  is  no  similar  provision  applicable  to  the  case  of 
part  of  the  district  being  brought  within  a  borough. 
Now  we  cannot  think  that  the  Legislature  intended  b 
Stat.  20  &  21  Vict  c.  50.  s.  2.  to  give  to  a  Local  Board 
part  of  whose  district  lies  within  a  borough,  power 
reverse  the  whole  of  this  legislation  and  to  charge  th 
municipal  corporation  with  the  duty  of  carrying  Th^ 
Public  Health  Act,  1848,  into  execution,  so  as  on  tli^ . 
one  hand  to  charge  the  borough   fund  with  all   th 
liabilities  of  the  Local  Board  of  Health,  and  on  th 
other  to  deprive  the  ratepayers  of  the  rural  part  of  t 
district  of  all  share  in  the  election  of  those  who  are 
govern  them.     We  think  therefore  we  must,  in  ord 
to  eflTectuate  the  intention  of  the  Legislature,  const 
the  section  as  applying  only  to  bodies  charged  with  tl 
duty  of  executing  local  and  personal  Acts  of  the  ki 
mentioned  in  the  enactment,  which  was  no  doubt  wh 
was  meant. 

Our  attention  was  called  to  stat.  21  &  22  VicL  c,  9 
*.  26.,  which  is  no  doubt  strangely  framed,  as  it 
that  a  transfer  made  by  any  Local  Board  of  Health 
the  council  of  a  corporate  borough,  "  the  district  » 
such  board  and  such  corporate  borough  being  identical 
shall  be  valid  and  effectual,  though  no   day  for  su 
transfer  shall  have  been  named  in  the  charter  inco 
ating  the  borough.     Now  in  cases  within   the   33 
section  of  The  Public  Health  Act,  1848,  no  trans 
is  made  by  the  Local  Board,  and  if  the  transfer 
supposed  to    be    made    under    The    Municipal    O- 


to 
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l>oratioii8  Acts,  the  absence  of  the  naming  of  a  day 

irk    the  charter  of  incorporation  is   quite  immaterial. 

J3ut,  ihongh  it  is  very  difficult  to  say  what  was  meant, 

it    is  dear  that  this  enactment  cannot  extend  to  the 

present  case,  in  which  the  districts  are  not  identical 

We  regret  to  be  obliged  to  decide  as  we  do,  for  we 

sensible  that  the  consequence  will  be  that  the  affaire 

this  district  must  be  thrown  into  a  state  of  confusion, 

"^liich  may  probably  render  it  indispensable  to  apply 

:f<>T  a  local  Act  to  set  things  right;  but  this  we  cannot 

lielp. 

Judgment  for  the  plaintiff. 


1866. 


swinford 
Keble. 


The  Queen  against  Phillips  and  another. 

1.  It  IB  not  necessary  that  a  certificate  of  justices  under  stat.  5  &  6 
.  i.e.  50.  s.  85.  for  diverting  a  highway  should  state  that  the  proposed 

zio-v  highway  will  be  nearer  and  more  commodious :  overruling  Beg.  v. 
JSAUei,  1  Q.  B.  919. 

2.  Nor  is  it  necessair  that  the  proposed  new  highway  should  be  en- 
tirelj  new:  overruling  Welch  v.  Nash,  8  East  394. 

Z.  Nor  Uiat  the  proposed  new  highway  should  be  completed  before 
*^«  certificate  is  obtained, 

^  A  certificate  of  two  justices  obtained  by  private  persons  stated 
their  desire  to  divert  and  stop  up  two  highways,  and  in  substitution  for 
them  to  open  a  new  highway  by  adding  to  an  existing  highway  or  pas- 
®*.ge  caXLea  B.  Alley  so  much  of  their  land  as  would  make  it  thirty  feet 
^de,  and  to  widen  an  existing  highway  called  H.  Street  by  adding  a 
piece  of  land  &c,  and  that  the  justices  had  viewed  the  highways  to  be 
^^enrted  and  stopped  up,  and  upon  that  view  found  and  did  thereby 
certify  that  the  old  hignways  might  be  diverted  and  turned  so  as  to 
"^J^ke  them  more  commodious  to  the  public  by  the  Bubstitution  for 
"io  same  of  H,  Street  and  B,  AUet/  "  when  the  same  shall  have  been 
■9  ''^dened  as  aforesaid  bv  the  addition  thereto  of  such  new  highways  or 
pieces  of  land  as  aforesaid ;"  and  that  they  had  viewed  the  proposed  new 
Jjigh-wayg,  and  upon  such  view  found  and  did  thereby  certify  that  they 
,*^  be  more  commodious  to  the  public"  than  the  old  highways,  and 
^f.*  the  old  highways  "  will,  if  and  so  soon  as  such  diversion  or  substi- 
*^^on  |j^  effected,  become  and  be  wholly  unnecessary  and  useless"  by 
'**®^^  of  the  new  highways  being  more  commodious.    Held  good. 

(j^  appeal  to  the  Surrey  Quarter  Sessions  by  E. 

Ooodak  and  others  against  a  certificate  of  two 

J'^^tices  for  diverting^  stopping  up  and  opening  certain 


Wednesday, 
June  6th. 


Highway. 
Certificate  for 
diverting  and 
stopping  up. 
5  &  6  r.  4. 
c.  50.  s.  85. 


and  stopping  up  a  certain  highway  called  Than 
ID  the  parish  of  St.  Mary,  Morilakt,  leading 
towing  path  of  the  rirer  Thamts  opposite  to  < 
of  the  said  parish  through  their  property 
joining  the  public  road  or  highway  from  j 
to  MoHlahi  at  the  back  of  the  King's  Arr 
house  in  the  Hii/h  Street,  Mortlake,  and 
diverting  and  stopping  up  a  certain  braii< 
way  or  alley  called  Brewhouse  Alley  in  tli 
aforesaid,  and  leading  from  Thatnes  Street  to  t 
Street,  and  in  lieu  thereof  and  in  subatitntioi 
same:  firstly,  of  opening  a  new  highway 
mence  at  the  towing  path  opposite  the  parish  w 
lead  into  the  High  Street,  Mortlake,  by  thron 
and  adding  to  a  certain  highway  or  passage  thci 
as  BulVa  Alley  so  much  of  their  land  on  the 
thereof  and  next  adjoining  thsreto  as  would  m 
last  mentioned  way  or  passage  thirty  feet  wide 
abonts;  and  secondly,  of  widening  the  publ 
way  called  the  High  Street  from  the  east  c 
a  wooden  building  called  the  Tithe  Barn  to  tl 
Arms  comer  of  the  I^gh  Street,  by  throwing 

nddinir   to   riicTi    strppf.     n    nipfH>    nf    Innri    nn    tl 


T. 

Phillips. 
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Wstrict  Higliway  Board  of  such  their  desire  &c. ;  that        1866. 
this  proposal  was  afterwards  duly  agreed  to  by  the    rpj^^  quekn 
mhabitants  of  the  parish  in  vestry  assembled ;  that  in 
pursuance  of  an  order  of  the  chairman  the  Kingston 
J^istrict  Highway  Board  applied  to  two  justices  to  view 
fhe  highways  proposed  to  be  diverted  and  stopped  up, 
and   also   the   proposed  new  highways,    and    proceed 
according  to  the  provisions  of  The  Highway  Act,  1835 ; 
"tliat  the  two  justices  accordingly  together  at  the  same 
"t  ime  viewed  the  highways  proposed  to  lie  diverted  and 
« topped  np  (describing  them  as  above),  and  also  the 
I^roposed  new  highway,  that   is  to  say,  '*  Firstly,  the 
^taid  piece  of  land  next  adjoining  to  and  on  the  east 
c^ide  of  BulVs   Alley y   Mortlahe  aforesaid,   which  runs 
from  north  to   south   from   the   said   towing  path   to 
sa^d  High  Street^  and  is  in  length  from  north  to 
ith  ninety-nine  feet  or  thereabouts  and  in  width  at 
north  end  thereof  twelve  feet  nine  inches  or  there- 
«itK)uts,  and  becomes  wider  from  north  to  south,  and  is 
the  south  end  thereof  twenty-one  feet  nine  inches  in 
dth  or  thereabouts;  and  secondly,  the  said  piece  of 
land  next  adjoining  to  and  on  the  north  side  of  the 
-High  Street,  Mortlake  aforesaid,  and  which  extends  from 
the  east  comer  of  the  wooden  building  called  or  known 
^s  the  Tithe  Barn  to  the  King^s  Arm^s  corner  of  the 
®^id'  High  Street,  and  is  in  length  from  east  to  west 
two    hundred   and   fifty-five   feet   or  thereabouts,   and 
^^   ^dth  at  the  west  end  thereof  twenty-one  feet  or 
thereabouts,  and  tapers   to    a  point  towards  the   east 
^nd  thereof,  but  is  of  sufficient  width  throughout  to 
^crease  the  width  of  all  that  part  of  the  said  High 
Street  and  to  make  the  same  of  the  width  throughout 
^*  from  twenty-eight  feet  nine  inches  on  the  east  to 
forty  feet  ajid  upwards  on  the  west ;  and  it  appearing  to 
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1866.  us  the  said  justices  on  such  yiew,  for  the  reaso 
The  QrsEH  after  stated,  that  the  said  old  highways  callc 
Pbilups.  Street  and  Brewhouse  Alley  may  be  diverted  a 
as  aforesaid  so  as  to  make  the  same  sctc 
respectively  more  commodious  to  the  public, 
say,  by  the  substitution  for  the  same  of  the  L 
and  BuWs  Alley  respectively  aforesaid  when 
shall  have  been  90  widened  as  respectively  af 
the  addition  thereto  of  such  new  highways  oi 
laud  as  respectively  aforesaid,  and  that  the 
highways  wiU  be  more  commodious  to  the  pi 
the  said  old  highways  called  Thames  Street  8 
house  Alley,  and  that  the  said  old  highwa 
Thames  Street  and  Brewhouse  Alley  will  if  su 
sion  or  substitution  be  effected  become  and 
cessary  and  useless/'  that  the  respondents,  t 
of  the  land  through  which  the  new  highways 
posed  to  be  made,  had  by  writing  under  the 
tive  hands  consented  to  the  same  being  so  i 
that  the  proper  notices  had  been  affixed  and  ] 
and  a  plan  of  the  old  and  proposed  new 
delivered  to  the  justices  and  verified  bef< 
The  certificate  then  proceeded  to  state  that  th 
on  &;c.  together  and  at  the  same  time  viewed 
ways  called  Thames  Street  and  Brewhouse  Al 
did  upon  such  view  find,  and  we  do  herel 
that  for  the  reasons  hereinafter  stated  the  1 
ways  called  Thames  Street  and  Brewhou 
which  are  respectively  delineated  on  the  i 
may  be  diverted  and  turned  in  manner  af< 
as  to  make  the  same  severally  and  respecti^ 
commodious  to  the  public,  that  is  to  say,  by 
stitution  for  the  same  of  the  High  Street  a 
Alley  respectively  aforesaid  when  the  same  8 
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^^Geo  80  widened  as  aforesaid  by  the  addition  thereto  of        1866. 
^Ucb  new  highways  or  pieces  of  land  as  aforesaid ;''  and    The  Qubeh 
tiuit  they  on  &c.  together  and  at  the  same  time  yiewed      philups. 
e  proposed  new  highways  (describing  the  pieces  of  land 
be  added  as  of  the  length  and  width  above  mentioned 
a.xid  as  delineated   on    the  plan),   ''and  we    did  on 
&Y3ch  view  find,  and  we  do  hereby  certify,  that  the  said 
pit>po6ed  new  highways  will  be  more  commodious  to  the 
than  the  said  old  highways  or  either  of  them  by 
that  the  said  old  highway  called  Thames  Street  is 
the  widest  part  thereof  only  thirty-one  feet  nine  inches 
width  or  thereabouts,  and  becomes  gradually  narrower 
the  same  approaches  the  said  wharf  and  towing 
tb,  being  at  the  last  mentioned  end  thereof  only  fifteen 
three  inches  in  width  or  thereabouts  (including 
^c3otpath  way  or  space  for  the  same),  and  by  reason  that 
said  alley  called  Brewhause  Alky  is  only  of  the 
idth  of  firom  four  feet  to  four  feet  four  inches  or  there- 
abouts and  is  wholly  impassable  by  carts,  whereas  by 
addition  to  the  said  Hiffh  Street  the  inconvenient 
^^h-west  comer  of  such  street  will  be  rounded  off 
the  approach  and  entrance  thereto  rendered  much 
and  safer,  and  the  said  High  Street  will  be  consider- 
^ly  widened  at  and  towards  the  west  end  thereof  so  as  to 
X^iade  of  the  width  of  forty  feet  and  upwards  at  the  west 
^  and  to  be  firom  thence  to  the  point  at  the  east  end 
t;he  Tithe  Bam,  marked  G  on  the  said  plan,  of  a 
^'^^^th  of  twenty-eight  feet   nine  inches  or  upwards 
^X>ughout  (the  same  being  at  present  in  part  of  the 
of  twenty-two  feet  only),  and  in  no  part  to  the 
of  BulPs  Alley  will  such  Hiffh  Street  be  of  less 
'^v^dth  than  twenty-five  feet  five  inches;  and  also  by 
T^iuon  that  the  said  alley  called  BulTs  Alley,  which  is 
Xiow  in  part  of  the  width  of  eight  feet  three  inches  only 
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1866.  or  thereabouts^  will  be.  made  to  be  from  double  to  tr^ 
The  Queen  ^^^h  width  throughout,  whereby  the  traffic  to  4 
PHILUP8  f^om  the  said  wharf  and  the  convenience  of  the  per^ 
using  or  resorting  to  the  same  will  be  greatly  benefits 
and  whereby  also  the  said  Biffh  Street  will  be  xntA 
greatly  more  commodious  to  the  public  generally,  a 
well  as  to  persons  having  occasion  to  go  to  or  fiftm 
the  said  wharf.  And  we  do  further  certify  that  the  mi 
old  highway  called  Thames  Street  and  the  said  old 
branch  highway  called  Brcwhouse  Alley  will,  if  and  so 
soon  as  such  diversion  or  substitution  be  effected,  become 
and  be  wholly  unnecessary  and  useless  by  reason  of  the 
said  new  highways  being  more  commodious  as  afore- 
said, and  by  reason  that  all  persons  who  would  otherwiie 
have  occasion  to  use  the  said  old  highways  will  be  abk 
to  use  the  said  new  and  widened  highways  in  the  Ri^ 
Street  and  Bull's  Alley  aforesaid  in  lieu  and  instea 
thereof  with  at  least  equal  if  not  greater  facility  an 
convenience.  And  we  do  further  certify  that  the  stoppii 
up  of  Thames  Street  will  remove  a  source  of  consideral 
danger  to  persons  going  by  the  Lower  Richmond  Ro 
from  Richmond  to  Barnes  and  London,  or  in  that  dii9 
tiou,  on  foggy  or  dark  nights,  inasmuch  as  Thar^ 
Street  on  such  occasions  appears  to  be,  or  is  liable  to 
mistaken  for,  a  part  and  continuation  of  the  main  hi 
road,  and  the  persons  making  such  mistake  and  passing 
the  same  accordingly  are  in  danger  of  being  precipital 
into  the  river.  And,  lastly,  we  do  certify  that 
several  highways  so  respectively  proposed  to  be  stopp 
up  or  diverted  as  aforesaid  were  and  are  so  conned 
together  that  they  cannot  be  separately  stopped  up 
diverted  without  interfering  one  with  the  other,  ai 
may  be  lawfully  included  in  and  stopped  up  or  diverts 
as  aforesaid  by  and  by  virtue  of  one  order  or  certificati 
Given,  &c/' 
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On  the  hearing  the   Highway  Board  appeared  by        1866. 
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ooQogel,  and  stated  that  they  considered  the  improvement    The  Queen 
•'WiM  be  very  beneficial  to  the  public,  and  that  the      Phillips. 
Deir  way  would  be  very  much  better  than  the  old  one. 
The  notice  and  grounds  of  appeal  having  been  admitted^ 
the  certificate  and  the  plan  annexed  to  it  were  put  in. 

It  was  objected  on  the  part  of  the  appellants  that  the 
certificate  was  defective  and  bad  in    law  on  several 
grounds : — ^Pirst,  because  (assuming  the  proposed  altera- 
tion to  be  in  fact  a  stopping  up  of  the  old  highways) 
the  certificate  stated  that  the  old  highways  Thames  Street 
and  Brewhause  Alley  would  become  unnecessary  when 
the  proposed  new  ways  should  be  made^  and  not  that 
they  were    unnecessary    at    the    then    present    time. 
Seoondly,  because  (assuming  the  proposed  alteration  to 
be  in  fact  a  diversion  of  the  old  highways  or  either 
of  them)  the  certificate  did  not  state  that  the  proposed 
new  highways  would  be  nearer  and  more  commodious 
to  the  public^  but  only  that  the  same  would  be  more 
commodious ;  and  in  support  of  this  objection  Reff.  v. 
iS^AUei  (a)  was  cited.      Thirdly,  because  the  proposed 
alterations  were  not  in  fact  a  diversion  or  turning  of 
&    lighway  within  the  meaning  of  the  statute. 

The  Sessions  decided  the  first  objection  in  favour  of 

tlic  respondents,  on  the  ground  that  the  justices  were 

^ot  stopping  up  a  road  as  unnecessary^  in  which  case 

it  vould  have  been  right  to  state  that  the  road  was 

''Minecefisary  at  the  time  they  viewed  but  were  ccrtify- 

^^g  a  diversion,  and  stated  that  the  old  highways  would 

^^^me  unnecessary  as  a  reason  shewing  that  the  new 

^^  would  be  more  commodious  to  the  public.     The 

Spoils  decided  the  third  objection  also  in  favour  of  the 

wspondents.    But  they  decided  the  second  objection  in 

(a)  1  Q,  B,  919. 
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1866.        favour  of  the  appellants^  consideriDg  themselves  horn 
The  Queen   '  ^7  ^9'  ^*  'S'Aife*  (a)  though  they  did  not  concur  in  it 
p  ^'  The  question  for  the  opinion  of   the  Ck)urt  win 

whether  the  certificate  was  defective  and  bad  in  law  oi 
any  one  or  more  of  the  three  grounds  of  objectioiL 

Stat.  5  &  6  fF.  4  0.  50.  s.  85.  '<  When  it  shall  appeii 

upon  such  view  of  such  two  justices  of  the  peace,  made 

at  the  request  of  the  said  surveyor  as  aforesaid,  thatuij 

public   highway  may  be  diverted  and   turned,  eitlia 

entirely  or  subject  as  aforesaid,  so  as  to  make  Ae  same 

nearer  or  more  commodious  to  the  public,  and  Am 

owner  of  the  lands  or  grounds  through  which  such  new 

highway  so  proposed  to  be  made  shall  consent  thenCQ 

by  writing  under  his  band,  or  if  it  shall  appear  npoi 

such  view  that  any  public  highway  is  unnecessary^^'aflQ 

the  affixing  and  publication  of  notices  in  the  fonn  Q 

to  the  effect  of  Schedule  (No.  19.)  and  proof  thereo 

given    to    the    satisfaction    of   the   justices,  and  ft 

delivery  to  them  of  a  plan,  verified  by  a  surveyor,  4 

scribing  the  old  and  the  proposed  new  highway,  ''tt 

said  justices  shall  proceed  to  certify  under  their  ham 

the  fact  of  their  having  viewed  the  said  highway 

aforesaid,  and  that  the  proposed  new  highway  is  neai 

or  more  commodious  to  the  public ;  and  if  nearer,  1 

said  certificate  shall  state  the  number  of  yards  or  i 

it  is  nearer,  or  if  more  commodious,  the  reasons  n 

it  is  so ;  and  if  the  highway  is  proposed  to  be  stopped 

as  unnecessary,  either  entirely  or  subject  as  aforesi 

then  the  certificate  shall  state  the  reason  why  it 

unnecessary ;  and  the  said  certificate  of  the  said  jnati* 

together  with  the  proof  and  plan  so  laid  before  then 

aforesaid,  shall,  as  soon  as  conveniently  may  be  after 

making  of  the  said  certificate,  be  lodged  with  the  A 

of  the  peace  for  the  county  in  which  the  said  highwa; 

ia)  1  Q.B.919, 
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ntoated,  and  shall  (at  the  Quarter  Sessions  which  shall        1866. 

belolden  for  the  limit  within  which  the  highway  so    rpj^^  Qubbw 

direrted  and  tamed  or  stopped  up,  either  entirely  or     pH,][ijpB. 

inlject  as  aforesaid^  shall  lie^  next  after  the  expiration  of 

ftur  weeks  from  the  day  of  the  said  certificate  of  the  said 

JQBtkes  having  been  lodged  with  the  clerk  of  the  peace 

aiaforemd,)  be  read  by  the  said  derk  of  the  peace  in 

open  Court;  and  the  said  certificate,  together  with  the 

inrf  and  plan  as  aforesaid,  as  well  as  the  consent  in 

icritmg  of  the  owner  of  the  land  through  which  the 

net  highway  is  proposed  to  be  made^  shall  be  enrolled 

hj  the  derk  of  the  peace  amongst  the  records  of  the 

nid  Court  of  Quarter  Sessions." 

Sect  88  gives  an  appeal  against  the  certificate  to  any 
person  aggrieved. 

Sect  89.  ''  In  case  of  such  appeal  the  justices  at  the 
ttid  Quarter  Sessions  shaU,  for  the  purpose  of  determin- 
ing whether  the  proposed  new  highway  is  nearer  or  more 
commodions  to  the  public,  or  whether  the  public  high- 
vajr  80  intended  to  be  stopped  up,  either  entirely  or 
nbject  as  aforesaid,  is  unnecessary,  or  whether  the 
■lid  party  appealing  would  be  injured  or  aggrieved, 
impannel  a  jury  of  twelve  disinterested  men  out  of  the 
persons  returned  to  serve  as  jurymen  at  such  Quarter 
Setsions ;  and  if,  after  hearing  the  evidence  produced 
Wore  them,  the  said  jury  shall  return  a  verdict  that 
the  proposed  new  highway  is  nearer  or  more  commo- 

flioBs  to  the   public,  or  that   the   public  highway  so 

• 

^tended  to  be  stopped  up,  either  entirely  or  subject  as 
'^fiiresaid,  is  unnecessary,  or  that  the  party  appealing 
^oold  not  be  injured  or  aggrieved,  then  the  said  Court 
^f  Quarter  Sessions  shall  dismiss  such  appeal,  and  make 
*nc  order  hereiru.  mentioned  for  diverting  and  turning 
^^i  stopping  up  such  highway  either  entirely  or   subject 
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1866.  &8  aforesaid^  or  for  diverting^  turnings  and  stopping 
The  Queen  ^^  ^^^^  ^Id  highway,  and  purchasing  the  ground  a 
Phillips  ®^^^  ^^'  ^^^^  "®^  highway,  or  for  stopping  up  bqi 
unnecessary  highway  either  entirely  or  subject  i 
aforesaid ;  but  if  the  said  jury  shall  return  a  verdit 
that  the  proposed  new  highway  is  not  nearer  or  m 
more  commodious  to  the  public,  or  that  the  highway  i 
intended  to  be  stopped  up,  either  entirely  or  subject  i 
aforesaid,  is  not  unnecessary,  or  that  the  party  appealii 
would  be  injured  or  aggrieved,  then  the  said  Court 
Quarter  Sessions  shall  allow  such  appeal,  and  shall  n 
make  such  order  as  aforesaid/' 

Sect.  91 .  ^*  Provided  always,  and  be  it  further  enacte 
that  if  no  such  appeal  be  made,  or  being  made  shall 
dismissed  as  aforesaid,  then  the  justices  at  the  sf 
Quarter  Sessions  shall  make  an  order  to  divert  and  to 
and  to  stop  up  such  highway,  either  entirely  or  subjt 
as  aforesaid,  or  to  divert,  turn,  and  stop  up  such  < 
highway,  and  to  purchase  the  ground  and  soil  for  si 
new  highway,  or  to  stop  up  such  unnecessary  highw 
either  entirely  or  subject  as  aforesaid,  by  such  ways  f 
means,  and  subject  to  such  exceptions  and  conditiona 
all  respects  as  in  this  Act  is  mentioned  in  regard 
highways  to  be  widened ;  and  the  proceedings  thereu 
shall  be  binding  and  conclusive  on  all  persons  wh< 
soever ;  and  the  new  highways  (a)  so  to  be  appropriated 
set  out  shall  be  and  for  ever  after  continue  a  pu 
highway  to  all  intents  and  purposes  whatsoever ;  but 
old  highway  (except  in  the  case  of  stopping  up  of  s 
useless  highway  as  herein  is  mentioned)  shall  be  stop 
until  such  new  highway  shall  be  completed  and  put  i 
good  condition  and  repair,  and  so  certified  by  two  j 
tices  of  the  peace  upon  view  thereof,  which  certific 

(a)  Sic. 
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be  retained  to  the  clerk  of  the  peace,  and  by  him        1866. 
enroDed  amongst  the  records  of  the  Court  of  Quarter    The  Queen 
Sessions  next  after  such  order  as  aforesaid  shall  have      Phillips. 
been  made   pursuant    to    the    directions  hereinbefore 
contained.'' 

Bahntine  Serjt.  and  Garth,  for  the  appellants. — First 
The  Sessions  were  justified  in  quashing  the  certificate 
on  the  ground  that,  according  to  Reg,  v.  Sliihs  {a\  it 
should  set  forth  that  the  new  highway  is  both  nearer 
Mid  more  commodious  to  the  public ;  though  that  case 
iasbeen  doubted  in  Wright^  appt.,  The  Overseers  of  Frani^ 
lespk  {h). 

Secondly.  The  diversion  contemplated  by  stat.  5  &  6 

^.  4  c.  50.  is  the  making  a  new  highway.     In  IVelck 

▼.  Nash  (c),  decided  on  stat.  13  G.  3.  c.  78.  s.  19.,  the 

^ords  of  which  are'  similar  to  those  of  stat.  5  &  6  W,  A, 

c  50.*.  85.,  the  justices  stopped  up  one  old  road  and 

^larged  another  in  diflferent  parts  of  it,  and  that  was  held 

^iot  to  be  a  diverting  of  an  old  highway  nor  making  a 

fiew  one ;  and  the  facts  of  the  present  case  are  stronger. 

[He  cited  the  judgment  of  Lord  Ellenboroughy  p.  402.] 

Wackbum  J.     The  scheme  of  stat.  13  G.  3.  c.  78.  is 

different :  there  was  then  no  interposition  of  the  inhabi- 

^ts  in  vestry  assembled  before  a  highway  could  be 

stopped  up  or  diverted  as  there  is  under  sect.  Si  of 

stat.  5  &  6   W,  4.   c.  50.     There  is  also  a   difference 

•^tween  sect.  16  of  the  earlier  and  sect.  82  of  the  later 

^^^    Here  the  object  being  to  widen  High  Street  and 

^wTi  Alley^  the  proceedings  should  have  been  taken 

°^"er  sect.  82,  which  empowers  two  justices  to  make 

^  Ofder  for  widening  and  enlarging  any  highway  which 

(a)  1  Q.  B.  aw.  {b)  4  B.  cf-  5.  118. 

(r)  8  Ka4  394. 
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1866.       is  not  of  sufficieDt  breadth.      [Blackburn  J. 
The  QuEBH     powers  under  that  section  do  not  extend  to  polXL 
PHIU.IP8.     down  houses  without  the  consent  of  the  owners,   ^ 
if  they  withheld  their  consent  it.  could  not  be  d^<^ 
without  a  private  Act  of  Parliament.] 

Thirdly.  The  certificate  must  order  either  the 
or  the  stopping  up  of  the  highway :  in  the  latter 
must  state  the  reason  why  the  highway  is  unnecf  wn  mi 
in  the  former  it  must^shew  a  new  highway,  ant 
nearer^  how  much,  or,  if  more  commodious,  the 
why  it  is  so;  this  certificate  only  states  that  ^^  ik 
said  proposed  new  highways  will  be  more  conotM 
dious  to  the  public  than  the  old  highways  or  either  o 
them,"  and  that  the  old  highways  "  will,  if  and  so  aooi 
as  such  diversion  or  substitution  be  efiected,  become  am 
be  wholly  unnecessary  and  useless  by  reasoA  of  tin 
said  new  highways  being  more  commodious.''  [Blath' 
bum  J.  Do  you  contend  that  the  expense  of  making 
the  proposed  new  highway  must  be  incurred  before  the 
party  applies  for  the  certificate  to  close  the  old  one?T 
Yes :  if  the  application  to  the  magistrates  is  to  stop  ^P 
though  not  if  it  is  to  divert,  a  highway ;  and  that  v 
good  policy,  for  there  is  no  power  in  the  justices  ^ 
compel  the  making  of  the  new  highway.  [Shee  J.  Tfc 
whole  of  sect.  85  of  stat.  6  &  6  ^.  4.  c.  50.  as  to  ^1 
certificate  is  prospective.  The  highway  is  not  to  ^ 
diverted  or  stopped  up  until  after  the  appeal,  if  ther^ 
one,  has  been  dismissed,  or  the  time  for  appealing  '^ 
expired.  The  order  for  stopping  up  is  made  by  the  Sessi^ 
under  sect.  91,  by  which  the  old  highway,  except  ia  ^ 
case  of  stopping  up  a  useless  highway,  is  not  to 
stopped  up  untU  the  new  one  iscompleted  and  put  i^ 
good  condition  and  repair ;  so  that  the  public  are  f^ 
protected.]    The  certificate  under  sect.  85  is  to  be  gi^ 
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n  the  view  of  the  new  and  substitnted  highway.  Sect  91  1866. 
oesnot  affect  sect  85^  but  affords  a  cumulative  protection  The  Qubbm 
)the  public  When  the  propriety  of  the  certificate  is  con-  phi^ps 
sted  before  a  jury  at  the  Quarter  Sessions^  there  would 
e  great  inconvenience  in  their  deciding  on  it  before 
le  proposed  new  highway  was  completed.-  ^Mellor  J. 
he  Quarter  Sessions  only  make  an  order  conditional 
&  the  jury  supporting  the  certificate.  Are  they  to 
hide  the  certificate^  suspending  the  part  as  to  stopping 
p  the  old  highway  until  the  new  highway  is  made  ? 
VacUmm  J.  The  form  of  notice  of  diverting^  &c.  a  highway 
ithe  Schedule,  Na  19^  which  sect.  85  directs  to  be  given, 
oei  not  mention  the  new  highway  as  already  set  out  and 
eea  by  the  justices,  and  the  section  itself  refers  only  to 
plan  describing  the  old  and  the  proposed  new  highway, 
do  not  find  any  words  in  this  long  and  confused  section 
rhich  shew  that  the  new  highway  must  be  made  and 
etout  before  the  certificate  is  granted.]  The  certificate 
i  to  state  the  number  of  yards  or  feet  the  new  high- 
ray  is  nearer  than  the  old,  and  the  reason  why  it  is  more 
ommodious.  [^Blackburn  J.  That  may  be  done  though 
he  new  highway  is  not  made.]  No  highway  can  be 
liverted  which  is  not  stopped,  and  therefore  the  proposed 
lew  highway  must  be  made,  and  its  condition  certified 
irfore  the  application  for  the  certificate  to  stop  up  the 
•U  highway. 

Hawkins^  Joseph  Brawn  and  Lucius  Kelly,  for  the 
^pendents. — First  Since  the  decision  in  Wright^  appt., 
^  Overseers  of  Fronts  respts.  (a),  Reg.  v.  Shiles  (b)  is 
^^  an  authority.  By  sect  85  of  stat  5  &  6  f F.  4.  c.  50. 
'®  justices  are  to  certify  that  the  proposed  new  highway 

{a)4B.4'8.  lia  (A)  1  Q,B.md, 

^OL.  VII.  2    R  B.    &   S. 
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1866.       18  "  nearer  or  more  commodious  to  the  public*'    ' 
The  Qu£EM    appeal  clause^  sect  89,  which  directs  that  if  the  j 

mm 

Philups.  ^'^  find  that  the  proposed  new  highway  is  ''  neare 
more  commodious  to  the  public''  the  Quarter  Ses^ 
shall  dismiss  the  appeal,  does  not  warrant  the  deci 
in  Ueg,  v.  ShiUi  (a).  In  the  form  of  the  order  of 
justices^  given  in  the  schedule  to  stat.  13  Cr.  3.  c. 
No.  xvi.,  for  diverting  and  turning  a  highway,  the  wo. 
referring  to  the  proposed  new  highway  are  "  which 
think  will  be  much  more  commodious  to  the  public 
[The  Court  stopped  the  argument  on  this  point] 

Secondly.  In  order  to  constitute  a  diversion  of  a  pub 
highway  it  is  not  necessary  that  there  should  be  an  entire 
new  highway ;  it  is  sufficient  if  it  is  turned  into  a  mc 
convenient  course.  Welch  v.  Nash  (6)  has  never  be 
confirmed ;  on  the  contrary  it  was  questioned  in  Dt  Pi 
thieu  V.  Pennyfeather  (o)  :  Gibbs  C.  J.  said,  1  Marsh.  2( 
''  Thirdly,  it  is  contended  that  a  road  has  been  taken 
which' the  public  had  confessedly  a  right,  and  they  J 
therefore  entitled  to  have  one  in  return,  to  which  th 
shall  have  an  equal  right ;  not  a  road  partly  over  t 
land  of  another,  and  partly  through  an  old  road,  but  \ 
order  of  justices  must  give  an  entirely  new  road.  I 
not  think  that  the  Act  had  any  such  intention,  but  tl 
if  the  public  be  carried  to  the  point  of  destination,  par 
by  a  new  road  and  partly  by  an  old  one,  the  meani 
of  the  Act  has  been  compUed  with,  and  the  magistra 
were  justified  in  shutting  up  the  old  way."  [Garth 
Best,  Serjt.,  in  arguing  for  the  plaintiff,  p.  264,  " 
niitted  that  there  must  be  a  new  way  made,  accord 

{a)  1  Q.  R  919.  (^)  s  East  394. 

(<•)  1  Murffi.  261 ;  5  Tavnt.  (V43. 
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to  the  dedsiou  in  Welch  y.  Nash  (a).     But  in  that  case^        1866. 
tJiere  was  no  new  way,  the  old  road  was  not  turned,  nor    The  Quekh 
©Ten  widened  all  the  way ;    though  if  it  had  been  so      pHiIi.ip8. 
^vwidened,  that  would  not  have  been  sufficient."]      Welch 
'w,  Nash  is  not  cited  in  Bum  Just,  Highways,  §  xiii., 
29th  ed.,  Chitty  Collection  of  Statutes,  3rd  ed.,  Russell  on 
Crimes,  p.  475,  4th  ed.,  Shelford  Law  of  HighwaySj 
3rd  ed.     [They  also  cited  Brittain  v.  Kinnaird  {b),  per 
£vnoAgh  J.]      {Shee  J.     In  Welch  v.  Nash  {a)  Lord 
^Jknborough  went  farther  than  was  necessary  for  the 
decision  of  the  case  in  hand ;  it  is  not  necessary  to  say 
tliat  diverting  a  highway  always  implies  the  making  a 
new  highway ;  but  only  where  it  involves  the  stopping 
up  of  an  old  highway.]     The  diverting  of  a  highway 
means  the  diversion  of  the  traffic  along  it.     The  present 
case  is   different    from   Welch  v.   Nash  (a)  as  stated 
bj  Lord  JEllenborough,  p.  403,  because  here  the  pro- 
posed new  highways  are  continuous.     Suppose  an  old 
highway,  six  feet  wide  and  one  hundred  yards  }ong^  is 
widened  to  fifty  feet  along  its  whole  length,  that  is  a 
new  highway.     The  stopping  up  of  part  of  an  existing 
highway  is  a  diverting  of  the  highway.     Sect  82  is 
applicable  only  to  the  simple  case  of  widening  a  highway 
liotof  sufficient  breadth.     [Mellar  J.     If  the  present  is 
&  casus  omissus,  no  improvement  of  this  kind  could  be 
inade  without  a  special  Act  of  Parliament.] 

BucKBURN  J.  This  case  is  peculiar  and  unfortunate. 
^^  Quarter  Sessions,  in  deference  to  the  authority  of 
%•  V.  Shiles  (c),  which,  though  doubted,  has  not  been 
overruled,  held  the  certificate  bad  and  quashed  it;  and 
*^o  other  objections  were  made,  one  of  them  founded 

W  8  £«<  394.  {b)  4  Moo.  &0.  63 ;  1  5.  # -B.  432.  441. 

(c)  1  Q.  li.  919. 
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1866.  on  Welch  v.  Nash  (a) :  these  the  Sessions  ovem: 
The  QuBEM  ^®  ^^®  ^o^  called  upon  to  support  the  certificate  agf 
Phillips,  ^^^^e  two  decisions^  and  have  come  to  the  condu 
that  both  decisions  were  wrong.  Still,  if  there  coul( 
an  appeal  in  the  present  case,  we  should  be  bonne 
follow  them  and  hold  the  certificate  bad;  but  il 
decided  against  the  validity  of  the  certificate  in  ace 
ance  with  either  of  those  cases  our  decision  wonlc 
final,  and  the  highway  in  question  never  could  be  div< 
under  the  Highway  Act ;  whereas,  if  we  support  the 
tificate,  its  validity  may  be  further  litigated  in  an  ac 
of  trespass  or  in  some  other  form  agreed  on  hj 
parties,  and  so  our  decision  may  be  reviewed  in  a  G 
of  error.  Under  these  circumstances  we,  with  sc 
hesitation,  act  on  our  own  view  of  the  law,  notwi 
standing  the  previous  decisions  to  the  contrary. 

As  to  the  first  point    Stat  5  &  6  W^.  4.  c.  50,  contr 
a  series  of  sections  providing  for  the  mode  in  whv 
highway  may  be  diverted  or  stopped  up.    By  sect.  ^ 
the  inhabitants  in  vestry  assembled  agree  to  the  pre 
alteration   the  surveyor    is  to  apply  to  two  justf 
view  the  highway;  and  by  sect.  85  the  justices,  i 
discretion,  are  to  give  their  certificate  for  divert? 
turning  or  stopping  it  up,  subject  to  the  reservati 
appearing  upon  their  view  that  it  may  be  dive: 
turned  so  as  to  make  it  "  nearer  or  more  comm 
the  public,"  or  that  it  is  unnecessary,  as  the  ca5 
This  section  obviously  contemplates  two  cas 
where  the  highway  is  stopped  up  as  being  \ 
necessary ;  secondly,  where  the  highway  is  to 
and  turned,  that  is,  where  there  is  to  be  the  ? 
of  a  new  right  of  way  for  the  old  one,  the  o 
land  through  which  the  new  highway  is 

{a)  8  Fast  :J91. 
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ocmseDtiiig  thereto  for  the  benefit  of  the  public.     Still        1866. 
tic  Legislature  say  that  shall  not  be  done  unless  two    The  Qukbm 
jurtices,  upon  yiew  of  the  proposed  new  highway*  certify      j^^ihun 
tihat  it  is  nearer  or  more  commodious.  If  the  inhabitants 
are  content  to  take  the  proposed  new  highway  on  either 
Sroondi  that  it  is  nearer  though  not  necessarily  more 
commodious,  or  that  it  is  more  commodious   though 
not  nearer  than  the  old  one,  the  justices  may  certify 
accordingly.    The  phrase  "  nearer  or  more  commodious" 
is  used  throughout  the  section,  and  this  construction 
gives  that  phrase  its  proper  sense.     Nevertheless,  this 
Court,  in  Beff.  v.  Shiles  (a),  thought  that  the  word  *'  or*' 
BloQld  be  read  as  "  and."    That  decision  is  a  great  strain 
on  the  words  of  the  85th  section,  and  unintelligible 
'taking  that  section  by  itself.      It  is  founded  on  sect 
S9|  the  appeal  clause :  the  reasoning  of  the  Court  being 
tliat  as  the  words  of  that  clause  are  in  the  disjunctive, 
if  the  juxy,  after  hearing  the  evidence^  returned  a  verdict 
negatiying  either  of  the  alternatives  the  appeal  was  to 
^  allowed,  otherwise  the  machinery  of  the  appeal  would 
^3ot  work.     But  I  think  the  words  of  the  89th  section 
luve  reference  to  the  allegation  in  the  certificate ;  if  the 
legation  is  that  the  proposed  new  highway  is  nearer, 
^e  jury  are  to  find  whether  it  is  nearer ;  if  that  it  is 
more  commodious,  whether  it  is  more  commodious ;   if 
^hat  it  is  both  nearer  and  more  commodious,  then  whe- 
ther it  is  nearer  and  more  commodious ;  the  appeal  is  to 
be  dismissed  or  allowed  on  the  finding  of  the  jury, 
"ccnndnm  allegata  ac  probata  in  the  certificate. 

I  should  not  so  readily  have  come  to  this  con- 
<^QsioQ  if  we  had.  not  on  a  former  occasion  con- 
"idered  the  decision  in  Reg.  v.  Shiles  (a).  In  fVru/ht, 
^PPt.,  The  Oveneers  of  Frant,   respts.  (*),   the   Lord 
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1866.  Chief  Justice  said,  p.  127,  he  was  prepared  to  ov 
The  Queen  rule  it;  I  also  thought  the  decision  was  not  rigfl 
Phillips.  *°^  ^^^  argument  was  adjourned  nntil  my  brotfl 
Mellor,  who  had  left  the  Court,  should  be  present ;  n^: 
the  second  argument  it  was  not  necessary  to  decide  tT] 
Heff.  V.  Shiles  was  wrong,  but  we  all  three  thought  tl 
the  decision  was  nnsatisiactory.  Now,  however,  it 
necessary  to  decide  the  point,  and  as  we  think  tb 
decision  wrong  we  feel  that  we  ought  to  act  against  ift 
though  that  is  a  strong  thing  to  do. 

As  to  the  second  point.  In  these  enactments,  as  I  hafe 
already  observed,  two  matters  are  contemplated,  the 
stopping  up  of  a  highway  as  unnecessary,  and  the  dmr- 
sion  of  it.  In  order  to  the  first  there  must  be  a  combi- 
nation of  three  things: — 1.  The  inhabitants  in  vesti] 
assembled  must  consent.  2.  The  justices  must  be  satisfiec 
that  the  highway  is  unnecessary.  3.  The  jury  must  agro 
that  it  is  unnecessary.  If  this  combination  does  noi 
exist  the  road  is  not  to  be  stopped  up.  The  othei 
matter  is  when  a  road  is  "  diverted  and  turned,'^  that  is 
when  an  existing  highway  is  required,  and  the  owner  o 
land  willing  to  dedicate  it  to  the  public  ofiers  in  lieu  o 
the  existing  highway  another  right  of  way,  if  that  ii 
found  to  be  more  convenient  to  the  public,  the  diver 
sion  may  be  made;  that  is  not  a  diversion  of  tb< 
soil  of  the  road,  but  of  the  traffic  or  the  right  of  way 
The  first  question  is,  whether  there  is  in  the  preseni 
case  a  diversion  within  the  meaning  of  the  statute 
Here  was  an  old  narrow  highway  called  Buffs  Alley 
along  which  persons  had  a  right  to  go,  on  foot,  to  one 
of  the  termini  of  Thames  Street,  and  as  a  substitute  foi 
that  highway  land  is  offered  for  increasing  its  breadth 
so  as  to  make  it  a  broad  carriage  road ;  it  is  also  prai 
posed  to  pull  down  buildings  along  part  of  Hiffh  Stre^ 
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ax&d  throw  the  ground  apon  which  thev  stand  into  the        1866, 
st;xeetj  so  as  to  make  it  of  more  uniform   width,  on    The  Qvehh 
cicandition  that  Thames  Street  is  closed*    Here,  therefore,      philuw. 
£^  a  new  highway,  consisting  partly  of  Bull's  Alley  and 
X'^u^y  of  Siffh  Street,  both  widened,  and  the  old  high- 
^waj  in  Thames  Street  is   stopped  up ;   and  where  an 
^3isting  right  of  way  is  widened  and  improved,  and  an 
old  highway  stopped  up,  that  is  to  all  intents  and  pur- 
IMses  the  diversion  of  an  old  highway  and  the   sub- 
stitution of  a  new  highway  for  it.     I  cannot  see,  in 
technical  reasoning  or  in  common  sense,  any  difference 
between  the  grant  of  a  new  right  of  way  where  part 
of  it  is  over  Jand  covered  by  an    old  highway  and 
t^ounded  by  houses  and  a  similar  grant  over  new  land 
iKit  so  bounded ;    in  either  case  the  right  of  way  is 
diverted,  though  in  the  former  case  only  partiaUy.   But 
iQ  H^deh  y.  Nash  (a),  on  the  corresponding  enactments 
<>f  the  old  Highway  Act,  13  G.  3.  c.  78.,  under  which 
&e  inhabitants  in  vestry  assembled  did  not  intervene  and 
^e  words  in  sect.  19  give  the  justices  power  *'  to  divert 
Uid  turn  and  to  stop  up''  a  highway.  Lord  Ellenborough 
^d,  p.  402,  The  magistrates  ^^  may  divert  an  old  road, 
^  as  to  make  it  nearer  or  more  commodious  to  the 
pixl)lic;  that  is  by  making  a  new  road.    The  whole 
^^otion  contemplates  that  a  new  highway  is  to  be  made 
io.    lieu  of  the  old  one  which  is  to  be  stopped  up ;  and 
tli.e  magistrates  can  only  order  the  old  highway  to  be 
stopped  up  on  the  condition  that  a  new  highway  has 
^>een  made  and  put  in  a  proper  state.  But  what  diverting 
or  tarnmg  of  the  old  road  has  there  been  in  this  case  ? 
or  what  new  highway  has  been  given  in  lieu  of  the  old 
one  which  is  stopped  up?     The  facts  are  simply  these ; 

(a)  8  East  394. 
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1866.       ^^^  magistrates  have  extinguished  and  stopped  up 
The  QuEKN     ^^^  road,  and  have  enlarged  another  in  different  pi 

direction  of  it,  remain  the  same  as  befora 
the  width  of  one  old  highway  is  neither  diverting  anot 
old  highway,  nor  making  a  new  one :  and  the  justE 
cannot  make  facts  by  their  determination  in  ordev 
give  to  themselves  jurisdiction,  contrary  to  the  truth 
the  case."  I  cannot  agree  that  the  giving  a  righf 
way  over  land  so  as  to  widen  an  old  narrow  road  is  no^ 
the  making  a  new  highway ;  and  if  that  is  given  as  aa 
equivalent  for  stopping  up  an  old  highway  it  is  a  sub- 
stitution of  a  new  highway  for  an  old  one  within  the 
meaning  and  spirit  of  the  Act,  notwithstanding  the 
great  deference  which  I  have  for  the  opinion  of  Lord 
EUenhorough.  He  proceeds,  '^  There  is  the  less  reason 
too  for  saying  that  a  new  highway  has  been  set  ont  in 
lieu  of  the  old  one,  because  Egg  Lane  has  not  been 
widened  through  its  whole  course,  but  the  additions  are 
only  made  in  patches ;  so  that  if  the  old  course  of  the 
highway  there  were  stopped  up,  there  would  be  no  con- 
tinuity of  road  in  any  other  place  in  lieu  of  the  other 
old  highway  which  has  been  stopped  up.^'  In  DePonthieu 
V.  Pennyfeathtr  (a)  a  small  portion  of  the  substituted 
highway  passed  over  an  old  road ;  in  other  respects  the 
case  was  like  Welch  v.  Nash  (6).  So  that  the  decision 
of  the  Common  Pleas  did  not  necessarily  differ  from 
Welch  V.  Nash  {b) ;  indeed  the  Court  were  only  asked  by 
counsel  to  distinguish  it ;  but  Gibbs  C.  J.  in  his  reasoning 
differs  from  Lord  Ellenborough,  and  the  case  is  a  decision 
against  the  necessity  of  continuity,  and  the  contentio: 
that  an  addition  to  the  highway  should  not  be  made  i 

(a)  1  Marsh.  261 ;  6  Taunt.  634.  {h)  8  E<ut  394. 
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patches ;  for  it  was  held  that,  notwithstanding  a  part  of        1866. 
^lie  substituted  highway  passed  over  another  old  high-    The  Queen 
'ay,  the  order  was  properly  made.  Therefore  the  autho-     Phillips. 
ity  of  the  case  of  fVelch  v.  Nash  (a)  is  shaken:  indeed, 
xf  it  had  not  been  put  in  train  for  being  overruled,  I 
oould  not  decide  against  it. 

Another  consideration  which  bears  on  Welch  v. 
JKask  (a)  is  that  by  sect.  16  of  stat.  13  G.  3.  c.  78.  and 
sect.  82  of  stat.  5  &  6  ^.  4.  c.  60.,  where  a  highway  is 
not  of  snfiSdent  width,  power  is  given  to  two  justices  to 
order  it  to  be  widened,  but  the  power  does  not  extend 
to  the  compnlsoriiy  pulling  down  or  taking  houses  or 
l^uildings  on  certain  specified  ground.  In  such  cases, 
if  the  owner  is  willing  to  give  a  more  commodious  right 
of  way  on  condition  that  an  unnecessary  highway  be 
stopped  up,  does  the  Legislature  say  that  it  cannot  be 
done?  I  think  not 

On  the  last  point.  By  sect.  85  of  stat.  5  &  6  W,  4. 
c.  50.y  when  the  diversion  of  an  old  highway  by  the 
substitution  of  a  new  one  is  proposed,  the  justices  ai*e  to 
new  the  proposed  new  highway  and  direct  the  surveyor 
to  put  up  and  publish  certain  notices,  telling  the  public 
that  application  will  be  made  to  the  Quarter  Sessions 
for  an  order  for  turning,  diverting  and  stopping  up  the 
rosid  therein  presented ;  and  then,  a  plan  describing  the 
old  and  the  proposed  new  highway  having  been  delivered 
to  them,  they  are  to  proceed  to  certify,  and  their  certi- 
ficate, together  with  the  plan  and  the  consent  in  writing 
of  the  owner  of  the  land  through  which  the  new  high- 
way is  proposed  to  be  made,  is  to  be  enrolled  by  the 
derk  of  the  peace  at  the  Quarter  Sessions  holden  next 
^ftcT  the  expiration  of  four  weeks  from  the  day  of  the 

(a)  8  East  394. 


614  TRINITY  TERM. 

1866.  certificate  having  beea  lodged  with  him;  the  sect! 
"The  QuEBH  throughout  treating  the  new  highway  as  proposed 
Phillips.  ^  made^  not  as  already  made.  Then  by  sect  91,  if  tb 
is  no  appeal,  or  it  is  dismissed,  the  Quarter  Sessions 
to  make  an  order  to  divert,  turn  and  stop  up  the  old  hij 
way,  and  to  purchase  the  land  for  the  new  one;  but  i 
provided  that  "  no  old  highway  (except  in  the  case 
stopping  up  such  useless  highway  as  herein  is  m 
tioned),''  that  is,  when  there  is  no  substitute  for  the 
highway,  ''shall  be  stopped  until  such  new  highi 
shall  be  completed  and  put  into  good  condition  i 
repair.''  This  is  a  careful  provision  shewing  that ' 
matter  to  be  determined  is,  whether  the  proposed  n 
highway  is  proper,  and  that  it  was  not  contempla 
that  the  alterations  would  be  carried  into  effect  with 
the  opportunity  of  contesting  before  the  Quarter  i 
sions  the  propriety  of  the  certificate.  The  whole  of 
section  is  prospective,  and  therefore  the  certificate  n 
not  do  more  than  declare  that  the  old  highwsy  iriU 
unnecessary  when  the  proposed  new  highway  is  complei 
Consequently  the  judgment  of  the  Quarter  Sessi 
quashing  the  certificate  must  be  reversed;  and 
certificate  remains  in  force. 

Mellor  J.    I  am  of  the  same  opinion  on  all 

m 

points. 

With  reference  to  Beg.  v.  Shiles  (a),  during  the  ar) 
ment  of  Wright^  appt..  The  Overseers  of  FranU  respts. 
I  was  obliged  to  leave  the  Court,  and,  the  Lord  CI 
Justice  and  my  brother  JSlacJcbum  having  a  strc 
opinion  that  Beff.  v.  Shiles  (a)  was  wrongly  decided, 
was  thought  better  not  to  pronounce  a  judicial  dedsi 

(a)  1  Q.  B.  919.  (b)  4  A  #  5.  lia 
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inst  it  in  a  Court  constituted  of  two  Judges;  and        1866. 
hen  the  argument  was  resumed  we  all  agreed  that  the    xho  Quken 
^!"«woning  upon  which  that  case  proceeded  was    erro-      phiIups 
"M3eoas;  but  it  ultimately  proved  unnecessary  to  give  a 
^Sedsion  to  that  effect.    We  now  come  to  review  that 
c^ue,  and  with  the  force  of  those  opinions  against  it  I 
^€el  the  less  reluctance  in  saying  that  it  ought  not  to 
Imd  us.    It  seems  to  have  been  brought  about  by  a 
suggestion  of  Lord  Denman  in  the  course  of  the  argu- 
ment, p.  929,  '*^on  constat  that  the  two  justices  would 
liave  made  the  order  if  they  had  not  been  satisfied  of 
both,''-thatis9  that  the  new  highway  was  both  more  com- 
modious and  nearer.    But  that  I  think  is  a  misconcep- 
tion of  the  statute ;  for  the  justices  might  and  ought 
to  lave  certified  if  satisfied  of  either.    The  Court  say^ 
p.  S31,  •*  Believing^  therefore^  that  we  are  more  likely 
to  eflkctuate  what  was  probably  the  meaning  by  holding 
that  an  the  requisites  should  concur  before  an  order  is 
DaadCi  and  the  latter  words  being  as  favourable  to  that 
construction  as  the  earlier  are  to  the  opposite^  we  think 
(iix  answer  to  the  first  question)  that^  one  alternative 
l^siTiog  been  negatived^  the  order  should  not  have  been 
naade.''    Without  disrespect  to  the  eminent  Judges  who 
d.^^ded  that  case  I  think  that  reasoning  is  erroneous. 
Tlae  order  is  to  be  made  if  the  proposed  new  highway 
1*    either  nearer  or  more  commodious.    We  must  give 
the  same  construction  to  the  words  in  the  latter  part  of 
89,  which  refer  to  the  negative  finding  of  the  jury, 
We  do  to  those  in  the  earlier  part  of  it^  which  refer 
*^  the  aflSrmative  finding.    In  order  to  avoid  the  cer- 
*^cate  both   those  alternatives   must   be  found  one 
^^y>  that  is,  the  jury  must  negative  both ;   if  one  of 
^nem  remains  the  power  to  make  the  order  is  not 
^^atived. 
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1866.  As  to  the  point  involved  in  the  decision  in  IFeld 

"rhe  Queen     -^^^  («)>  kindred  reasons  lead  me  to  come  to  the 
Phillips       elusion  that  we  ought  not  to  consider  ourselves  bo' 
by  it.     The  Judges  who  threw  out  the  suggestion 
sect.  16  of  stat.  13  G.  3.  c,  78.«  which  provides 
widening  a  highway,  was  the  clause  upon  which 
justices  ought  to  have  proceeded^  did  not  give  suffic^ost 
attention  to  the  limitation  contained   in  it^  that     C^^ 
widening  was  to  take  place  independently  of  the  wL  ^ 
of  any  particular  person  upon  the  viqw  of  the  justic^^^* 
with    reference  to   public   convenience,  and    that  ^^  J^ 
the  expenses  and  the  price  of  the  land  to  be  purchasec^^^^^ 
were  to  be  paid  out  of  the  highway  rate.     In  the  pre — '       ^ 


sent  case  the  application  is  by  private  persons,  who  ^ 

propose  to  shew  that  what  they  apply  for  is  reasonable, 
and  will  be  beneficial  not  only  to  themselves  but  to  the 
public.     The  steps  to  be  taken  are,  that  the  party  is  first 
to  get  the  assent  of  the  inhabitants  in  vestry  assembled, 
and  then  satisfy  the  justices.   I  think  the  decision  in  Wtlch 
V.  Nash  {a)  resulted  from  placing  too  little  stress  on  the 
words  in  sect.  19,  "  When  it  shall  appear,  upon  the 
view  of  any  two  or  more  of  the  said  justices  of  the  peace, 
that  any  publick  highway,  Sec,  may  be  diverted,  so  as  to 
make  the  same  nearer  or  more  commodious  to  the 
publick,^^  it  shall  be  lawful  by  order  of  justices  at  special 
Sessions  to  divert,  turn  and  stop  up  the  old  highway, 
and  to  purchase  the  ground  and  soil  for  the  new  high- 
way.    The  mistake  which  I  humbly  think  that 
Ellenborough  fell  into  was  laying  too  much  stress 
the  words  *^  new  highway/'  and  reading  them  as  if  the 
meant  a  highway  difierent  in  its  position  and  situatioi 
from  the  old  one.    I  think  it  is  a  new  highway  withiz 

(a)  8  East  S94. 
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"tlie  meaning  of  the  section,  whether  proposed  to  be        1866. 
diyerted  by  making  it  nearer  or  by  making  it  more    The  Queen 
csoramodions.      Here    buildings  which   obstructed    one      Paxlups. 
liighway  will  be  removed  and  the  width  of  it  increased, 
and  another  highway  or  passage  which  is  useless  and 
i[inu8able  will  be  made  useful  and  usable;   and  those 
improved  highways  will  be  substituted  for  an  old  high- 
"way:  thus  a  diversion  will  take  place  by  substituting 
for  the  old  highway  another  more  commodious  to  the 
public. 

"We  are  right  in  reversing  the  order  of  Sessions 
because  by  so  doing  we  put  it  in  the  power  of  the 
appellants  to  seek  to  have  our  judgment  reversed  in  a 
Court  of  error  if  they  think  they  can  support  either  of 
the  two  cases  which  we  overrule. 

On  the  remaining  point.  This  is  not  a  proceeding 
to  stop  up  a  highway  as  useless ;  if  it  had  been,  the  cer- 
tificate must  have  shewn  that  the  highway  was  at  present 
tisdess.  This  is  a  proceeding  to  divert  a  highway,  and 
it:  18  no  objection  that  the  certificate  certifies  that  when 
all  the  proposed  alterations  have  been  made  the  old 
liighway  will  become  useless.  It  would  lead  to  an 
al>surdity  if  we  were  to  hold  that  a  person  wishing  to 
divert  a  highway  must  go  to  the  expense  of  pulling 
down  houses  and  of  widening  the  proposed  highway 
before  the  justices  were  in  a  condition  to  certify 
^tether  the  proposed  new  highway  is  nearer  or  more 
commodious.  It  is  suflBcient  to  point  out  by  the  plan 
the  proposed  alterations  to  the  satisfaction  of  the 
justices. 

Shee  J.  concurred. 

Order  of  Sessions  quashed. 
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Mondayf 
June  llth. 


Common  Law 
Procedure  Act, 
1864, 17  #18 
Vict,  c,  125. 
e,  51. 
InterrogQ' 
iuriea. 
Blander, 


Atkinson  against  Fosbboke. 

Action  for  slander.  Plea,  not  guilty.  The  plaintiff  applied  to  a 
for  leave  to  deliver  interrogatories  to  the  defendant,  under  The  Co 
Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125.  e.  51.,  upon  afi 
that  the  plaintiff  had  been  proposed  as  a  member  of  a  club  in  J 
rejected ;  upon  inquiry  he  was  informed  by  the  secretaiy  of  th.« 
that  the  cause  of  his  r^'ection  was  information  given  to  the  clnT 
member  of  it  that  the  defendant  stated  in  his  presence  in  a  c 
shop  in  B,  that  the  plaintiff  had  committed  forgeiy ;  but  furth.€ 
ticulars  were  refused,  and  the  persons  who  heard  the  words  spoki 
the  defendant  declined  to  ^ve  any  information  respecting  them. 
Judge  made  an  order  for  mteirogatories  as  to  what  the  precise  i 
were.    Held,  that  it  was  right 

A  CTION  for  slander.  The  declaration  alleged  1 
the  defendant  had  spoken  of  the  plaintiff  the  w< 
following^  "  He  was  obliged  to  leave  Oxjord  on  aco 
of  a  forgery/'  meaning  that  the  plaintiff  had  been  gi 
of  a  felony ;  and  '*  He  committed  a  forgery  whi) 
was  at  Oxford,*^  meaning  that  the  plaintiff  had 
guilty  of  a  felony.  By  means  whereof  the  plainti 
excluded  from  The  Bath  and  County  Club  in  BcU 

Plea.  Not  guilty. 

Blackburn  J.  having  made  an  order  allowing 
rogatories  to  be  delivered  to  the  defendant  in  pu 
of  The  Common  Law  Procedure  Act,  1856,  1 
Vict.  c.  125.  8.  51.,  a  rule  was  obtained  calling  ^ 
plaintiff  to  shew  cause  why  that  order  should 
set  aside. 

It  appeared  that  on  the  10th  March,  1866, 
of  the  plaintiff  proposed  him  as  a  temporal 
of  The  Bath  and  County  Club,  in  Bath,  but  the 
refused  to  admit  him,  and  passed  the  follo^K 
tion, — '*  A  statement  having  been  made  ir 
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FoAroke,^  the  defendant^ "  and  in  the  presence  of  Mr.        1866. 
!,  a  member  of  the  club,  affecting  the  character  of     atkimsoh 
•.  J.  W.  Athinsany^*  the  plaintiff,  *'  the  committee  do     yo%wkm. 
feel  themselves  justified  in  admitting  him  as  a  tempo- 
member  until  such  accusation  is  refuted  in  a  public 
manner."     Thi&i  resolution  was  communicated  to  the 
£Kther  of  the  plaintiff.     Upon  inquiry  of  the  secretary 
and  the  chairman  of  the  dub  the  former  informed  the 
plaintiff  and  his  father  that  Mr.  Pym  had  told  the 
ooiniaittee  that  the  defendant  had  stated  in  his  presence 
in  the  shop  of  Herring  ff  San,  tobacconists,  in  Bath,  that 
the  plaintiff  had  committed  forgery  on  his  father ;  but 
aome  days  afterwards  he  corrected  this  statement,  and 
said  that  the  accusation  was  simply  of  forgery,  and  that 
the  name  of  the  plaintiff^s  father  was  not  mentioned. 
Tlie  chairman  and  committee  refused  to  give  any  further 
particulars  of  what  Mr.  Pym  told  them. 

Application  was  then  made  to  Mr.  Pt^m :  he  stated 
tliat  he  had  merely  reported  to  the  committee  a  conver- 
aatioa  which  he  had  heard  in  a  public  shop ;  that  the 
'vv'crds  stated  in  the  declaration  were  not  the  precise 

a 

"Words  uttered  by  the  defendant,  but  that  he  should  not 
'teill  what  those  words  were  unless  the  defendant  con- 
•^Bted  to  his  doing  so. 

The  Messrs.  Herring  also  declined  to  give  any  infor- 
**^ation  unless  compelled  to  do  so. 

On  the  17th  March^   a  letter  was  written    by  the 

PIa.iiitiff'8  attorneys  to  the  defendant,   demanding   an 

apology  in  writing ;    in  answer  to  which,  on  the  1 9th, 

*^e  "wrote,  requesting  that  they  would  furnish  him  with 

^    statement  of  the  charge  made  against  hira  by  Mr. 

•^^Atniofi.    To  this  the  plaintiff ^s  attorneys  replied  that 

the  statement    referred   to  was  made  in   the  shop  of 


\ 


T. 
FO8BBOKB. 
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[1866.  Messrs.  Herring y  Milsom  Street,  and  was  that  Mr.  AA 
Atkinbon  '^^  ^^^  committed  forgery  on  his  father.  On  the  20 
the  defendant  replied^  *'I  most  distinctly  deny  e 
having  made  such  a  statement  as  that  imputed  to  me 
you  in  your  letter  of  yesterday's  date."  On  the  28 
the  plaintiff's  attorneys  wrote  again  as  follows : — '*  C 
letter  to  you  of  the  19th  inst  was  the  result  of  infinrn 
tion  received  from  Mr.  C/'  the  secretary  of  the  di 
^*  who  now  states  that  he  was  somewhat  in  error^  1 
should  not  have  named  Mr.  Atkiiuan^s  fiither  ms  1 
person  whose  name  was  forged.  But  we  have  am 
evidence  that  you  stated  that  Mr.  Atkinson  had  comnuti 
a  forgery,  and  for  that  statement  we  require  the  rctet 
tation  and  apology  in  the  terms  of  our  letter  to  you 
the  17th  inst.,  and  we  must  have  it  in  the  course 
tomorrow,  or  an  action  will  be  commenced.'' 
No  reply  was  received  to  this  letter. 
The  following  were  the  interrogatories  allowed :— > 
"  1.  Did  you,  in  the  month  of  February  last,  or 
the  first  nine  days  of  last  March,  on  the  premises 
Messrs.  Herring,  tobacconists,  MiUom  Street,  Bath, 
the  presence  of  Mr.  F.  A.  Pym,  use  any  words  imputii 
forgery  to  the  plaintiff,  to  the  effect  that  he  had  to  lea 
Oxford  on  account  of  a  forgery,  or  that  the  plaintiff  h) 
put  another  man's  name  on  a  bill  of  exchange,  or  h 
issued  or  used  a  bill  of  exchange  with  the  name  of 
person  written  on  it  but  not  by  that  person,  or  h 
used  a  bill  of  exchange  having  the  signature  of  a  pers 
on  it  who  had  repudiated  it  as  his  signature,  or  to  a 
effect  similar  to  any  of  the  above,  or  that  he  had  be 
obliged  to  leave  Oxford  about  any  such  transaction 
above.  If  yea.  What,  as  near  as  you  can  rememlx 
were  the  words  which  you  so  used  ? 
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"  2.  What  words^  as  near  as  you  can  remember,  aflect-        1866. 

ing  the  character  of  the  plaintiff,  did  you  use  in  this  atkiksom 

year  before  the  10th  March,  in  the  presence  of  the  said  fosbbok*. 
Mr.  I^fm,  or  on  the  premises  of  the  said  Mr.  Herring  ?" 

Cokridge  and  T.   W.  Saunders  shewed  cause. — The 
principle   is  that  interrogatories  are  allowed  provided 
they  interrogate  as  to  something  which  is  relevant  to 
support  the  case  of  the  party  applying ;  Riccard  v.  The 
Inelosure  Comtnissioners  (a) :  and  it  is  no  objection  that 
the  answers  may  expose  the  party  interrogated  to  a 
criminal  prosecution ;  Bartlett  v.  Lewis  {b).    In  Baker  v. 
Lane  (c),  which  was  an  action  for  libel,  the  grounds 
on  which  the  interrogatories  were  disallowed  are  not 
stated.    In  Stem  v.  Sevastopulo  {d),  which  was  an  action 
for  slander,  the  inter r^atories  were  disallowed  on  the 
gix>und  that  they  did  not  inquire  into  any  definite  fact, 
^^d  were  of  a  fishing  character ;   but  Erie  C.  J.  said, 
P-  742,  ^'  I  do  not  mean  to  say  that  in  no  case  will  the 
Court  allow  interrogatories   in  an  action  of  slander/^ 
Here  the  interrogatories  are  specific  as  to  the  time, 
place  and  persons  to  whom  the  slander  was  uttered,  and 
only  ask  for  the  exact  words.     The  plaintiff  has  been 
refused  admission  to  the  club  until  he  has  cleared  his 
cbaracter,  and  having  applied  in  vain  to  the  persons  t^ 

able  to  give  him  information  he  is  without  redress  unless 
the  Court  assists  him. 

-Boll,  in  support  of  the  rule. — It  is  in  the  discretion  of 
^i^  Court  what  interrogatories  should  be  allowed.     In 

(a)  4  K  #  B.  329.  (h)  12  C.  B.  N.  S.  249. 

(0  ZB.^C.  644.  553.    See  Bickford  v.  J/Arcy,  4  Id.  534. 
(rf)  14  a  B.  N.  8.  737. 

VOX.  Yll.  2  S  B.  &  3. 
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1866.        Tuplinff  v.  Ward  (a)  and  Baker  v.  Lane  (i),  which  we 

Atkinson      actions  of  libel,  the  interrogatories  were  disallowed.  Tl 

FoaBEOKE.     plaintiff  has  obtained  all  the  information  which  it 

'    reasonable  that  he  should  have ;  and  on  the  trial  he  mi 

call  as  witnesses  the  persons  in  whose  presence  the  wop 

were  spoken.    [Cockbum  C.  J.     If  the  Court  saw  th 

the  action  was  frivolous  it  would  refuse  to  allow  interrog 

tories :  but  that  is  not  the  nature  of  the  present  actio 

If  the  charge  is  true  the  defendant  must  stand  by  it; 

not,  he  must  make  the  best  apology  he  can.]     He  mt 

not  feel  satisfied  that  the  charge  is  untrue.     Suppose  I 

heard  the  words  spoken  by  another  person,  and  has  incai 

tiously  repeated  them.  ICockburn  C.  J.  He  must  say  so 

The  only  hardship  on  the  plaintiff  is  the  risk  of  a  Tariani 

and  of  paying  the  costs  of  amending  his  declaration. 

CocKBTjRN  C.  J.  I  am  of  opinion  that  this  rule  fo 
rescinding  the  order  of  my  brother  Blackburn  should  b 
discharged.  I  think  that  order  was  rightly  made, 
agree  that  the  jurisdiction  conferred  upon  the  Courts  b 
The  Common  Law  Procedure  Act,  1854,  17  &  18  Vic 
c.  125.  5.  51.,  to  allow  interrogatories  to  be  delivere 
ought  to  be  exercised  only  in  favour  of  a  party  who  he 
a  case  and  is  obliged  to  resort  to  the  other  side  to  mafa 
it  out.  Therefore  we  ought  not  to  allow  merely  fishin 
interrogatories  to  enable  a  party  to  ascertain  whcthe 
he  has  a  case.  But  here  wc  may  safely  allow  them,  fc 
this  reason :  it  is  abundantly  clear  that  the  defendac 
has  uttered  slanderous  words  imputing  forgery  to  tk 
plaintiff.  The  plaintiff  was  proposed  as  a  member  of 
club  and  rejected ;  upon  inquiry  he  was  informed  ths 
the  cause  of  his  rejection  was  a  statement  made  to  tk 
club  that  he  had  been  guilty  of  forgery,  and  Mr.  /^ 
(«)  6  H,  4-  N.  749.  (*)  3  ff.  #  C  544. 
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was  referred  to  as  the  person  who  made  that  statement.        1866. 
The  plaintiff^  finding  his  character  had  been  assailed,  "*  Atkinson 
-was  anxious  to  know  by  whom  the  accusation  was  made     fosbboke 
and  what  were  the  terms  of  it,  but  all  he  could  learn 
-wsji  that  Mr.  Jh^m  told  the  committee  that  the  defendant 
had  stated  in  a  certain  shop  in  Bath  in  his  presence  that 
-the  defendant  had  committed  forgery,  when  and  where 
id  upon  whom  he  was  not  informed.  Mr.  F)/m  declined 
tell  except  in  general  terms  what  he  heard,  and  the 
»mmittee  of  the  club  were  only  able  to  state  what  Mr. 
fm  told  them;  and  the  only  other  persons  besides  the 
^^^t&ndant  able  to  give  the  information  refused  to  give  it. 
^-^"-fce  result  is  that  the  plaintiff,  though  he  has  unques- 
^^c^niUy  a  cause  of  action,  has  no  means  of  ascertaining 
c  preeiBe  terms  in  which  the  slander  was  uttered 

cept  by  extracting  it  from  the  defendant  by  these 

» 

^^^^Lterrogatoriea.  Therefore  he  ought  to  be  assisted  by 
.€  Court  in  framing  his  declaration  60  as  to  prevent 
variance  at  the  trial. 

Blackburn  J.     I  will  only  add  that,  iu  allowing 

lese  interrogatories,  I  did  not  intend  to  interfere  with 

decision  of  the  Court  of  Common  Pleas  in  Stern  v* 

^^ewutapulo  (a),  with  which  I  agree.   This  is  a  matter  in 

%.lxc  discretion  of  the  Court  or  a  Judge,  and  though  in 

general  it  is  ground  of  objection  to  allowing  inter- 

irosatories  that  the  action  is  for  slander,  I  thought  the 

circumstances  of  the  present  c<asc  were  precisely  those 

XMX  which,  even  in  such  an  action,  they  ought  to  be 

allowed. 

MiuoE  J.  concurred. 

Rule  discharged. 

(a)  14  a  B.  N.  S.  737. 

2  s  2 
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Wednesday^ 
May  dOth. 

Poor  rate. 

Railway, 

Increased 

traffic  beyond 

parish, 

lkdu4^tion. 

Depreciation 

of  rt  tiling 

stock* 


The  Great  Eastern  Railway  Company,  a 
lants,  The  Overseers  of  the  Parish  of  Hact 
LEY,  respondents. 


I 


fi- 


Ow  ai>poal  !)}•  The  Great  Ea^tcrd  Railway  Coinj^any  a^nuibt  a 
rato  for  the  parish  of  H.,  if  appeared  that  the  Une  of  the  appelK. 
ran  through  tlio  parish  of  //.  with  two  brdndK-.s,  ono  lending  to  i^. 
tlie  other  to  A.     Thoro  wa.s  a  station  in  H, :  tho  principal  traffic 
that  puheixi^  over  the  railway  in  H,  from  B.  in  tlic  direction  low 
Drndun  and  hiick,  and  fi.Y>ni  N.  in  the  same  direction  and  back;  t' 
wa.s  abio  con>iJi  ral)le  tratUc  pasting  over  the  railway  from  Ji,  to  M 
back.  The  local  traffic?  originating  or  ending  in  U.  wat*  small.  TheraU 
value  of  the  railway  in  i/.  was  ascertainrd  by  an  arbitrator  to  whom 
apjjcal  had  been  referred  by  taking  tho  gross  earnings  in  the  i^urish 
making  the  usual  deductions  for  working  expenses  applicable  to  t 
parts  of  the  railway  and  Mork>  which  were  m  the  parish,  the  nwtl 
adopu,»d  being  to  d«Miuet  tho  exi)ense  of  the  whole  ioumey  from 
gro>s  earnings  of  the  whole  journey  and  to  distribute  tlic  profit  ntd 
to  tho  various  parishes  traverdinl;  and  he  made  allowajice  for  de 
ciation  of  rolling  sUK'k  thus :  in  the  items  for  locomotive  expeDM 
earrin^e  and  waggon  expenses  a  full  allo'.v:ince  was  made  for  the  amiflr 
re]>airs  of  the  rolling  stock  taken  upon  an  average  of  seTenl  yea:^ 
and  as  this  stoi'k  Moidd  after  a  certain  !i  imbcr  of  yean  be  wofn  ottdi^ 
specified  bum  w  as  allowed  as  the  proportional  part  of  a  fund  for 
renewal  of  the  stock  worn  out.     Held, 

1.  That  the  fact  that  owing  to  the  increased  traffic  near  Londt^ 
the  working  eipenses  of  the  railway  in  other  pariifhcs  oyer  which  t. 
trafiic  paB^iiig  through  //.  passed  was  diminished  was  not  to  be  takv* 
into  account,  a&  lessening  tiie  average  cxpem^es  over  the  whole  trans 
and  so  enhancing  the  rateable  value  of  the  occupation  of  the  line  in  H 

1*.  That  it  could  not  be  contended  as  matter  of  law  that  the  aIlowaii» 
for  depreciation  in  the  rolling  stock  ought  to  have  been  the  difieren 
between  the  value  of  the  stock  at  the  beginning  and  what  a  new  tenai 
wouKl  give  at  the  end  of  the  year,  but  was  a  question  of  fact  in  wh 
way  tlie  hypothetical  tenant  from  year  to  ye.ir,  in  considering  what  re 
he  could  afford  to  give,  would  calculate  the  depreciation  upon  tH 
probability  of  his  tenancy  continuing  for  more  than  a  year. 


TTPON  appeal  to  the  Quarter   Sessions  of  Suffo 
against  a  rate  for  the  relief  of  the  poor  of  t 
parish  of  Haughley^  in  the  county  of  Suffolk,  the  ap 
was  by  consent  referred  to  an   arbitrator  to  state 
case,  and  at  the  request  of  either  party  to  raise  poii 
of  law  for  the  opinion  of  the  Court. 
The  following  case  was  accordingly  stated. 
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The  line  of  the  appellants  rnns  through  the  parish  of  1866. 

^.€Lughley^  with  two  branches,  one  leading  to  Bury  and  Gbkat 

le  other  to  Norwich,    There  is  a  station  in  the  parish  KaSwa'* 

r  Haugldey^  and  there  are  altogether  one  mile  sixty-  Company 

ine   chains  of  railway  in  the  parish.      On  the   4th    Overseers  of 

^  *  Haughlet. 

McemheTi  1863,  a  rate  for  the  relief  of  the  poor  was 
lade  in  the  parish  of  Ilaughley^  in  which  the  appel- 
Knts  were  assessed  at  a  rateable  value  of  900/.  for 
beir  railway  and  station,  without  distinguishing  them. 
^o  objection  was  made  on  the  ground  that  the  rate 
bid  not  distinguish  the  land  from  the  station,  or  on 
Ay  other  technical  ground. 

THie  gross  yearly  earnings  of  the  railway  in  the  parish 
ii  Haughley  are  2660/.  The  principal  traffic  is  that 
Mttsii^  over  the  railway  in  Haughley  from  Bury  in  the 
lirection  towards  London  and  back,  and  from  Norwich 
&  the  same  direction  and  back ;  and  there  is  also 
wnsiderable  traffic  passing  over  the  railway  from 
9wry  to  Norwich  and  back.  The  mere  local  traffic, 
oamely  that  originating  or  ending  at  Haughley ^  is  very 
smaD. 

The  foDowing  are  the  expenses  and  deductions  fairly 
applicable  to  that  part  of  the  railway  and  works  which 
are  in  the  parish  of  Haughley. 

Maintenance  of  way  and  works 

liocomotive  expenses      .        .        - 

Carriage  and  waggon  expenses 

^Miscellaneous  expenses 

Ilnoome  duty  -        -        -        . 

TTithe  rentcharge    -        -        -        - 

ISental  of  stations  ... 

Hates  and  taxes  4$.  in  the  pound 
upon  assessment  ... 

The  above  expenses  amount  to  1462/.,  witH  the  add?- 


£251 

0 

0 

4G8 

0 

0 

115 

0 

0 

478 

0 

0 

39 

0 

0 

5 

0 

0 

106 

0 

0 
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1866.       tion  of  the  amount  of  rates  and  taxes,  which  depend 
Great       ^P^^  what  is  determined  to  he  the  rateable  value  of  the 
Rjr^y      railway. 

Company  rpj^g  following  deductions  from  the  gross  receipts  arc 

Overseen  of    properly  made  in  ascertaining  the  rateable  value. 

Fund  for  renewal  of  way        -        -    £236    0    0 

Fund  for  depreciation  of  rolling  stock         76     0    0 

Bisks  and  casualties       -        -        -         20    0    0 

Interest  and  tenant's  profits  15  per 

cent  on  capital  employed  in  rolling 

stock  and  stores  -        •      400    0    0 

These  sums  added  together  amount  to  732/.,  and. 

supposing  that  the  line  in  Haughley  is  properly  rateable  J 

only  in  respect  of  the  earnings  in  Haughley^  the  abov^r^ 

figures  give  the  rateable  value  of  the  line  in  Ilaugldey^^ 

about  888/.    In  that  case  the  blank  left  for  rates  zxtmM, 

taxes  would  be  filled  up  771 

The  rateable  value  of  the  station  at  Haughley  is  110/»'3^ 
so  that. upon  the  above  figures  the  whole  rateable  vaIo»KJ 
of  the  railway  in  Haughley  would  be  498/. 

The  above  figures  shew  the  value  of  the  occupatior^: 
of  the  railway  derived  from  the  actual  earnings  in  ikiM:\ 
parish  of  Haughley^  and  that  portion  of  the  cxpen 
and  deductions  fairly  applicable  to  the  portion  of  th< 
line  in  that  parish. 

The  expenses  and  deductions  depend  to  some  cxtenf^ 
upon  the  amount  of  traffic  or  earnings,  as,  for  instancs^ 
the  item  for  miscellaneous  expenses^  which  is  arrived 
by  dividing  the  whole  amount  of  miscellaneous  e 
in  proportion  to  the  eai*nings  upon  each  part  of  the  lin 
They  also  depend  to  some  extent  upon  the  distance 
by  the  engines,  and  would  be  the  same  whether  the 
was  one  carriage  attached  or  several^  and  whether  t 
carriages  were  empty  or  full. 
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The  respondents  contended  that  there  was  au  addl- 
tioiud  portion  of  the  profits  beyond  those  actually 
earned  in  Haughley  properly  attributable  to  the  occu- 
pation in  Haughley^  and  therefore  to  be  taken  into 
ac^count  in  ascertaining  the  rateable  value;  that,  in 
respect  of  that  portion  of  the  traffic  which  passed 
over  the  line  in  Haughley  as  well  as  over  other  paints 
of  the  line,  each  mile  of  the  railway  must  be  regarded 
as  contributing  equally  to  the  earmngs  of  the  profits 
derived  from  that  traffic,  in  other  words,  that,  if  the 
aa^me  traffic  was  carried  at  a  much  greater  profit  over 
oHier  portions  of  the  line  where  the  traffic  was  greater 
tban  over  Haughley^  each  part  of  the  line  must  be 
ooBsidered  as  equally  earning  the  profit. 

The  amount  of  contribution  which  the  respondents 
UixiBted  upon  was  found  by  the  mileage  in  Havghley^ 
i^&  they  contended  that  in  respect  of  the  same  traffic 
psuiing  over  any  portion  of  the  line  each  mile  over 
^^rliieli  it  passed  must  be  considered  as  participating 
eiqpially  in  the  profits  earned  by  that  traffic,  or,  in  other 
^w-^rds,  as  earning  a  proportionate  part  of  them. 

If  they  were  right  in  contending  for  the  participation 

according  to  mileage  of  all  profits  in  respect  of  the  same 

'brafiBc,  and  the  fact  that  the  whole  line  was  worked  as 

one  concern  was  sufficient  to  establish  that  proposition, 

'then  independently  of  the  profits  derived  from  the  actual 

profits  in  Haughley  there  was  a  further  profit,  which 

"^IKtn  the  mileage  principle  would,  to  the  extent  of  75/., 

l>®  applicable  to  Haughley.    This   further  profit  was 

^•T^ved  at  by  taking  the  earnings  in  respect  of  the  same 

taraffic  on  other  parts  of  the  line,  deducting  all  the 

^^penses  taken  upon  the  same  prineiple  as  above  stated^ 

^**^  tlien  taking  the  Haughley  proportion  of  these  pro- 

P^^rtions  according  to  mileage. 
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If  the  respondents  were  not  right  in  so  contending 
then  there  were  no  profits  attributable  to  the  occupatio: 
in  Haughley  beyond  those  derived  from  the  actnid  ears 
ings  there. 

The  question  for  the  opinion  of  the  Court  was,  i 
what  sum  the  appellants  ought  to  be  rated  in  Haupble\ 

The  case  having  been  referred  back  to  the  arbitrate 
he  made  the  following  addition. 

As  to  the  principle  upon  which  the  expenses  an 
deductions  had  been  arrived  at. 

The  item  for  locomotive  expenses,  468/.,  was  arrive 
at  by  taking  the  locomotive  expenses  on  the  whd 
Great  Eastern  system,  and  then  giving  to  HauyUe 
the  same  proportion  as  the  number  of  miles  run  b 
trains  through  Haughley  bear  to  the  number  of  tnui 
miles  run  over  the  whole  system.  ^ 

The  item  for  carriages  and  waggons,  115/.,  was  arrive 
at  in  a  similar  manner,  the  difference  being  that  tk 
number  of  carriages  and  waggons  in  each  train  mus 
be  taken  into  account. 

The  item  for  miscellaneous  expenses,  478/.,  was  agree 
to  on  both  sides,  and  was  arrived  at  by  taking  the  gros 
amount  of  miscellaneous  expenses  applicable  to  th 
whole  system,  and  then  taking  that  proportion  whic 
the  gross  receipts  in  Haughley  bore  to  the  gross  receipt 
over  the  whole  line.  Both  parties  agreed  that  this  wa 
the  proper  mode  of  apportioning  these  expenses. 

The  gross  traffic  in  Haughley^  2660/.,  was  arrived  f 
by  taking  that  part  of  the  receipts  which  arises  ftoi 
traffic  not  entirely  local  on  the  mileage  principle;  fc 
example,  if  the  whole  fare  of  a  passenger  is  a  oertaii 
sura,  a  proportionate,  part  of  this  sum  is  attributed  t 
Haughley  according  to  the  number  of  miles  v 
Haughley. 


f 
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As  to  the  mode  of  making  the  allowance  for  the 
depreciation  of  rolling  stock.  In  the  items  for  locomo- 
tive expense  and  carriage  and  waggon  expenses  a  ftill 
allowance  was  made  for  the  annual  repairs  of  the  rolling 
stock  taken  npon  an  average  of  several  jears ;  and  as 
this  stock  would  after  a  certain  number  of  years  be 
worn  out  the  item  76/.  was  allowed  as  the  proportional 
part  of  a  fund  for  the  renewal  of  the  stock  worn  out 
The  appellants  contended  that  as  a  matter  of  law  an 
allowance  ought  to  have  been  made  for  the  depreciation 
of  stock  by  taking  its  value  at  the  beginning  of  the  year, 
and  then  ascertaining  what  a  new  tenant  would  give  for 
it  at  the  end  of  the  year,  and  making  the  difference  the 
amount  to  be  distributed  over  the  line  for  this  deduction. 
Tbe  arbitrator  applied  the  first  mentioned  mode  as  more 
easily  applied  as  well  as  more  correct  in  principle. 

If  the  Court  was  of  opinion  that  the  arbitrator  ought 

^9  a  matter  of  law  to  have  adopted  the  mode  contended 

^r  by  the  appellants,  then  this  item  of  deduction  was 

^^  be  increased  by  the  sum  of  56/.,  and  the  rateable 

^^'ae  diminished  by  a  corresponding  amount. 

The  case  was  argued  May  26,  80,  and  judgment  given 

the  latter  day.  *- 
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Coleridge  {Keane  and  Busby  with  him),  for  the  appel- 
Uts. — First.  The  claim  of  what  is  called  contributive 
e,  that  is,  some  additional  value  beyond  the  imme- 
ate  value  of  the  occupation  of  the  railway  in  Hauphley, 
^'^ipposes  an  equal  participation  in  unequal  profits,  which 
be  maintained.  The  additional  traffic  which  comes 
the  line  beyond  Haughley  as  it  approaches  Lot^don 
^"^ialces  the  occupation  in  other  parishes  more  valuable, 
'^^^J  for  the  inoreased  profit  the  Company  are  rated  in 
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ISGG.       those  parishes.    Each  parish  is  entitled  to  the  benefit  of 

Oexat       the  accidents  belonging  to  it.  The  parochial  principle  is 

j^^^y      established  in  railway  rating ;  Beg.  v.  The  London,  BrigkUm 

^^P^y      and  South  Coast  Railway  Company  (a).  Beg.  v.  The  Great 

Hauqhmst^    ^'tf«fe;7i   Baihoay  Company  {The  TUehurst  Case)    (i), 

The  Newmarket  Bailway  Company  v.  The  Overseers  4^ 

St.  Andrew  the  Less,  Cambridge  {c\  The  South  EoMtem 

Bailway  Company ,  appts.^   The  Overseers  of  Dorking^ 

respts.  {d).   The  introduction  of  the  element  of  contri- 

butive  value  is  the  mileage  prindple^^hich  has  been 

discarded  except  where  the  incomings  or  the  outgoings 

cannot  be  localised;  e.  g.  terminal  expenses,  diiecton" 

salaries^  &c. 

Secondly.  In  making  the  deductions  from  the  groti 
earnings  in  respect  of  the  depreciation  in  the  value  oa 
the  rolling  stocky  the  difference  between  the  actual  vain* 
at  the  beginning  and  the  value  at  the  end  of  the  year  Oi 
the  hypothetical  tenancy  should  be  taken.  In  Hodges. 
Law  of  Bailways,  3rd  ed.^  p.  819,  treating  of  the  alloiM 
ance  to  be  made  in  respect  of  the  capital  which 
tenant  must  invest  for  the  purpose  of  working  tfai 
line  of  railway,  it  is  said : — "  Having  then  ascertained 
the  quantity  of  stock  which  is  necessary,  the  propG 
course  seems  to  be  to  ascertain  what  amount  of  capits 
would  be  required  to  purchase  or  provide  it,  at  the  tins 
the  rate  is  made.  The  original  cost  price  of  it  woul 
probably  be  too  high  a  calculation,  because  it  woul 
probably  be  depreciated  in  value  since  it  was  placed  cc 
the  line.  The  profits  must,  therefore,  be  calculate 
on  the  actual  value  of  the  stock,  for  it  cannot  reasonabr 
be  supposed  that  if  the  Company  were  about  to  give  1=:. 

(a)  15  Q.  B,  313.  (6)  15  0-  B.  379.  1085. 

(r)  3  K.  cf-  If.  1^,  ((f)  3  E,  i'  B,  491, 
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the  undertakings  thejr  would  not  be  willing  to  part  with 
their  stock  at  its  actual  value,  or  that  if  they  refused  to 
do  so,  the  incoming  tenant  could  not  procure  other 
stock  of  an  equally  efficient  character  at  its  real  ralue  to 
supply  the  deficiency/'  And  Reg.  v.  The  North  Stafford- 
shire BaSway  Company  (a)  is  cited,  in  which  the  Court 
said,  p.  405,  '^  In  estimating  therefore,  under  stat.  6  &  7 
^.  4.  c.  96.,  what  a  tenant  would  pay,  the  profits  must 
be  calculated  on  the  actual  value  of  the  stock.''    The 
principle  contended  for  by  the  other  side,  which  assumes 
the  existence  of  a  long  lease,  is  contrary  to  the  rule  laid 
doirn  by  that  Act.     [Shee  J.  The  rate  is  to  be  made  on 
<ui  estimate  of  what  the  hereditaments  would  let  for 
c^ommnnibus  annis  without   regard  to  a  loss  in  any 
pttrticnlar  year  i  Rex  v.  Chaplin  (2).     If  made  on  an 
average  of  years  it  might  be  reduced  by  a  diversion  of 
^^X'Hffic  occurring  in  that  period.     Cockburn  C.  J.    The 
v«Uue  of  a  farm  in  Cheshire  is  reduced  by  the  cattle 
plague,  for  it  would  not  command  the  same  rent  as 
V^efore:   is   the  rate  upon   it   to  be  reduced?      The 
P&rochial  Assessments  Act  6  &  7   il^.  4.  c.  96  does 
i&ot  prescribe  how   ''the   rent    at   which"  the  here- 
ditaments "might  reasonably  be  expected  to  let"  is 
'to  be  ascertained :  it  is  not  to  be  assumed  that  the 
IiTpothetical  tenant  will  come  in  with  new  stock.]     On 
iJie  other  hand,  the  rent  which  the  hypothetical  tenant 
coold  pay  is  not  to  vary  according  to  the  provisions 
the  lease  in  each  case.     [^Shee  J.  Though  there  may 
a  fixed  rent  in  the  lease  of  the  hereditaments  rated, 
additional  value  owing  to  improvements  in  them  is 
*o  be  taken  into  account.     Mellor  J.    The  depreciation 
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in  value  at  the  end  of  the  first  jear  will  be  much  moi 
than  at  the  end  of  future  years :  why  should  the  calcn 
lation  be  made  at  the  end  of  the  first  year  ?  Suppose  i 
serious  accident  causing  a  destruction  of  carriages.] 
the  damage  was  great,  then  a  Railway  Company  mi 
appeal  against  the  rate.  In  Reg.  v.  The  Great 
Railway  Company  (a)  the  Court  laid  down  as  mai 
of  law  that,  in  calculating  the  value  of  the  moveal 
stock  for  the  purpose  of  reducing  the  rate,  its  value 
the  time  of  making  the  rate  was  to  be  taken. 


It 


e 
of 


the 


Field  {Guise  and  Horace  IJoyd  with  him),  for 
respondents. — First.    The  whole  of  the  appeUants* 
being  worked  as  one  concern,  and  a  great  portion 
the  trafiic  passing  over  it  being  through   traffic, 
occupation   in  Haughley  of   the  portion  of  the 
in  it  assists  in  earning  profits  upon  other  parts  of 
line,  and  so  the  rateable  value  of  this  portion  is 
hanccd  by  circumstances  out  of  the  parish.     In 
taining  the  rateable  value  of  land  in  a  parish  pi 
received  elsewhere,  if  connected  with  the  land  in 
parish,  are  to  be  taken  into  account ;  Rex  v.  The 
River  Company  (i),  Rex  v.  Miller  (c),  Rex  v.  The 
poration    of  Bath  (d).      And   in   The    South 
Railway    Company,    appts..     The    Overseer's    of 
ling  respts.  {e),  it  was   held   by  the  majority  of    "^^ 
Court  that,  in  estimating  the  rateable  value  of  a  bratf^^ 
line  in  the  parish  of  Dorhing,  the  profit  obtained      ^J 
the  Company  from  it  as  a  feeder  to  the  main  L*^^ 
was  to  be  taken  into  account.    Also  the  part  of 
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line  in  Haughley  derives  additional  value    from  the 
increased  traffic  over  other  parts  of  the  line;  and  in 
Jt&ag  the  line  in  other  parishes  it  must  be  ascertained 
hm  much  the  profits  in  those  parishes  are  diminished 
\tj  the   loss   in  Haughley.      The    mode    adopted    by 
the  arbitrator  for  ascertaining  the  expenses  to  be  de- 
ducted assumes  that  those  expenses  are  incurred  in 
earning  only  the  gross  receipts  in  Haughley^  whereas 
those  expenses  contribute  to  earn  the  receipts  over  other 
portions  of  the  line.    The  rateable  value  of  the  portion 
of  the  line  in  Haughley  is  correctly  obtained  by  taking 
au  aliquot  part  of  the  passengers*  fares  and  freight 
earned  on  the   whole  line.     The  average  expense  of 
carrying  the  two  streams  of   traffic  which  unite  in 
Haughley  is   diminished    by   the    accession   of  traffic 
beyond  Haughley^   and   that  ought  to  be  taken  into 
Account  as  diminishing  the  expense  in  Haughley^  not- 
withstanding none   of   the  profit    arising  from  it  is 
^«UTied  there.      It  is  not   contended    that   Haughley 
Can  share  directly  in  the  gross  receipts  out   of  the 
parish^  but  the    accession   of   traffic    after  the   trains 
leave  Haughley  reduces  the  proportion  of  expenses  to 
profits  by  diminishing  the  carrying  expense ;  and  that 
aliould  be    distributed   equally,    the    average   expense 
throughout  the  line  being  nearly  equal. 

Secondly.  Stat.  6  &  7  W.  4  c.  96.  s.  1.  does  not  say 

tlwt  the  net  annual  value  is  to  be  measured  by  the  rent 

wlich  a  tenant  for  a  year  might  reasonably  be  expected 

***  give,  but  by  "the  rent  at  jvhich  the  same  might 

'"^^^onably  be  expected  to  let  from  year  to  year,"  and  it 

^*  Hot  the  actual  but  an  estimated  rent,     A  portion  of  a 

^^^  of  railway  could  not  be  let  on  the  theory  of  being 

^^  Sbr  one  year  only. 
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Coleridge,  in  reply.— First.  In  Rex  v.  The  InhabUeaiim 
of  Lower  Mitton  (a),  where  it  was  held  that  the  profits  ok 
the  locks  of  a  canal  were  to  be  considered  as  having 
been  produced  in  the  parish  in  which  they  were  situate^  r 
was  saidj  p.  819^  ^'  It  makes  no  difference  whether  itu; 
the  water, ''  remains  comparatively  still  as  in  a  canal,  •- 
moves  constantly  as  in  a  river,  or  occasionally  as  in  , 
lock ;  nor  does  it  make  any  difference  that,  unless  tb 
was  a  canal  in  another  parish  connected  with  the  I 
no  profit  would  be  gained.  It  might  as  well  be 
tended  that  the  profits  of  a  bridge,  which  would 
arise  unless  there  were  roads  to  it,  or  of  land 
dered  more  valuable  by  roads  in  an  adjoining 
should  be  rated  in  part  only  in  the  parish  in  w! 
such  bridge  or  laud  is  situate.^'  Here  the  deducts.^ 
have  been  equalised  over  the  whole  railway,  upon  tl 
assumption  that  it  is  in  the  hands  of  one  person.  IIH 
deductions  in  Haughley  would  be  much  less  if  nofc^  • 
made.  [He  referred  to  Ilodge$  Law  of  Raih^^:aff. 
8rd  ed.,  p.  817.] 

On  the  second  point  he  referred  to  Eeg.  v.  fVestbroo^  (*) 
and  Reg,  v.  Everist  (c). 


CocKBVAN  C.  J.  The  first  question  in  this  case  i^ 
whether,  in  assessing  the  railway  in  the  parish  ^ 
Haughley  to  the  poor  rate,  the  traflSc  beyond  IlaugH*^- 
ought  to  be  taken  into  account  with  a  view  to  red**-^ 
the  expenditure  of  the  line  in  that  parish,  for  the  ""^^^ 
this  expenditure  is  reduced  the  larger  will  be  the 
of  the  line  in  the  parish  of  Haughley^  and  therefore  '^  - 
greater  its  rateable  value.     I  think  the  decision  of 


{a)  9B.^a  810.  {b)  10  C.  B.  178. 

(c)  10  Q,  B.  178. 192. 
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ieuned  arbitrator  on  this   point   is  right.      Beyond 
Htmghky  on  the  route  to  London  a  large  accession  of 
jMusengers  takes  place :    carriages  which  started  from 
Norwich  with  a  small  number  are  filled  with  passengers 
before  they  arrive  in  London,    Mr.  Field  says  that  the 
effect  of  this  additional  traffic  is  to  reduce  the  rate  of 
expenditure  with  respect  to  each  passenger  who  has 
started  from  Norwich,  so  that,  in  estimating  the  expen- 
diture to  be  attributed  to  the  line  in  the  pai*ish  of 
Saughley,  the  expense  of  their  carriage  through  that 
parish  must  be  lessened  by  taking  into  account  the 
diminished  expense  of  conveying  them  upon  the  part 
of  the  line  beyond  Haughky  in  consequence  of  the 
increase  in  the  number  of  passengers  on  that  part.  But 
in  this   ingenious  argument  there  is  a  fallacy :   the 
expenses  of  the  line  for  the  purpose  of  rating  ought  not 
to  be  calculated  with  reference  to  the  cost  of  conveying 
each  passenger.    The  working  expenses  of  the  whole 
traffic  between  Nonoich  and  London  ought  to  be  ascer- 
tained and    a   proportionate  part  of   those    expenses 
apportioned  to  the  traffic  in  Uaughley.     The  profits 
will  vary  upon  diflTerent  parts  of  the  line,  but  the 
forking  expenses  upon  an  average  will   be  uniform 
throughout  the  line.     This  may  be  illustrated  by  the 
^^^5e  of  the  old  stage  coaches.    The  expense  of  running 
^  stage  coach  between   Nonoich  and  London  was  so 
^Uch  per  mile  with  hardly  any  variation  throughout 
the  journey,  but  the  number  of  passengers  varied,  and 
^f  there  were  less  than  a  certain  number  the  coach  was 
'forked  at  a  loss,  if  more,  at  a  profit     So  it  is  with  this 
luiliray;  from  Norwich  to   Haughley  it    is    probably 
Worked  at  a  loss;  whereas  on  the  line  beyond  Uaughley 
the  traffic  becomes  remunerative  and  profitable.    But 
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the  expenses  of  working  tbe  train  from  one  end  .of  the 
line  to  the  other  are  uniformly  the  same.  According  U 
Mr.  Field*8  argument,  the  additional  traffic  beyoni 
Haughley  is  to  be  taken  into  account  as  matter  of  profi 
though  not  as  matter  of  expense.  But  this  additiona 
traffic  is  an  accident^  so  far  as  the  parish  of  Haugliky  i 
concerned^  which  afiects  only  the  rateability  of  the  lin« 
where  the  profit  accrues.  Therefore  the  assumption  oi 
which  the  whole  of  Mr.  Fieltfs  argument  is  based  is  nc 
the  true  test ;  and  this  question  must  be  decided  in  favor 
of  the  appellants. 

The  second  question  is  whether,  in  making  deductior 
from  the  earnings  in  respect  of  the  depreciation  of  t!" 
rolling  stock,  the  learned  arbitrator  was  right  in  pa 
ceeding  on  the  supposition  that  the  hypothetical  tenia 
would  estimate  the  rent  he  could  afford  to  pay  u|a 
the  assumption  that  the  stock  was  to  be  repaired  la. 
renewed   at  the  termination  of  its  natural  life,  so 
speak,  or  whether  this  deduction  ought  to  be  made 
finding  the  difference  between  the  value  of  the  stock, 
the  beginning  and  at  the  end  of  the  year  of  the  hyi>otrl 
tical  tenancy.     Mr.  Coleridge  urged  that  we  should 
departing  from  the  words  of  the  Parochial  Assessme  s 
Act,  6  &  7  W.  'i.  c.  96.,  if  wc  held  that  the  deductioiB. 
respect  of  repairs  ought  to  be  spread  over  the  whote 
the  natural  life  of  the  stock.     I  agree  that  if  wc  w^ 
to  start  with  any  other  assumption  than  that  of  a  tenaci' 
from  year  to  year  we  should   be   misconstruing  tf 
statute;  but   that  assumption   is  consistent  with  tL 
that  the  hypothetical  tenant  in  estimating  what  rent 
coulc)  reasonably  pay  is  not  necessarily  to  assume  tS 
hits  tenancy  will  not  continue  beyond  a  year.     The  po^ 
bility  or  certainty  of  its  continuing  longer  is  one  of  fl 
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sonxmnding  circumstances  wluch  he  would  take  into  1866. 
oonaideration.  They  may  be  such  that  it  would  be  ^wm 
"worth   his   while    to   deal  with    the    stock  as  if  he      5;^**" 

Bailway 

•wePB  certain  that  his  tenancy  would  not  be  put  an     Company 
end  to  at  the  expiration  of  the  year.    He  is  to  cal-    OTerseewof 
culate  for  himself  how  much  the  stock  will  be  depre- 
ciated^ and  what  rent  it  will  be  worth  his  while  to 
give,  taking  that  into  account     If  it  appeared  that  in 
a  large  number  of  instances  tenants  of  that  class  dealt 
iviih  their  stock  in  the  manner  stated^  this  fact  ought  to 
be  taken  into  consideration  in  ascertaining  what  rent  a 
tenant  from  year  to  year  might  be  reasonably  expected 
to  gire.     The  question  whether  the  tenant  ^ould  make 
Us  deductions  upon  one  principle  or  the  other  is  a  pure 
Baattcr  of  fiact  to  be  decided  by  the  arbitrator  or  the 
Sessions,  as  the  case  may  be.     There  is  nothing  in  The 
I^arochial  Assessments  Act^  6  &  7  ^.  4.  c.  96.^  which 
makes  it  incumbent  on  us  to  say  how  the  arbitrator 
oi*  the  Sessions  should  find  that  fact;    and  as  the 
si^bitrator  has  found  it  in  a  particular  way  we  are  not 
^^ftUed  upon  to  express   an   opinion  whether  he  has 
arrived  at  a  right  conclusion   or  not.     This  question 
must,  therefore,  be  decided  in  favour  of  the  respondents. 

Kellob  J.  I  am  of  the  same  opinion  on  both 
points. 

I^t.  The  matter  to  be  ascertained  is,  what  is  the 
'^teable  value  in  each  parish  of  a  portion  of  a  line  of 
'^way  passing  through  several  parishes?  This  must 
"®Pend  upon  the  actual  earnings  attributed  to  the  rail- 
^^y  within  the  parish,  deducting  the  actual  expenses  in 
'^^t  part  of  the  line*  A  new  difficulty  would  be  intro- 
^<^<edif  we  adopted  Mr.  FielcPs  ingenious  argument;  and 

^OL.  VII.  2   T  B.   &   s. 


same  way;  mai  ine  expenses  oi  conveying  pw 
from  one  end  of  the  journey  to  the  other  are  nc 
because  the  part  of  the  line  within  a  parish,  by 
as  a  feeder,  occasions  an  accession  of  traffic  ani 
quent  diminution  of  expenses  beyond  it  That 
of  passengers  however  is  the  result  of  an  accid 
benefit  of  which  is  to  be  assigned  to  those  par 
which  it  takes  place.  The  profit  earned  ii 
parishes  is  greater  than  in  others;  and  the 
value  is  therefore  greater;  consequently  on  t 
question  the  learned  arbitrator  is  right 

The  second  question  is  one  of  the  manifold  dil 
which  arwe  upon  the  construction  of  The  P 
Assessments  Act,  6  Si.  7  fV.  i.e.  96.  Bnt  I  do  not  I 
are  driven  to  adopt  the  rule  that,  for  the  purpose  i 
taining  the  depreciation  of  the  rolling  stock,  a  in 
of  the  stock  at  the  beginning  and  another  at 
of  the  year  should  be  taken,  and  the  differeno 
amount  of  the  deduction.  The  hypothetical  ten 
take  into  consideration  all  the  circumstancei 
would  influence  a  person  becoming  tenant  of 
from  year  to  year  in  estimating  what  rent  h 
pay;  among  other  things,  the  probable  though  d 
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^mrcvii  affect  its  selling  value^  but  not  its  capacity  to 
rent.     We  are  not  bound  to  say  that  the  valuation 
otdd  be  taken  in  one  way  or  the  other.     It  was 
atter  of  fact  for  the  arbitrator  to  deal  with  on  a  view 
f  all  the  circumstances.     I  think  there  is  great  reason 
the  conclusion  at  which  he  arrived ;  though  I  can- 
ot  flay  that  his  mode  of  calculation  was  necessarily 
fiht. 
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Shee  J.  The  decision  of  the  learned  arbitrator  has 
n  objected  to  both  by  the  respondents  and  by  the 
s-ppellants.  He  took  as  the  basis  of  his  calculation  the 
^^5taal  gross  receipts  of  the  railway  in  the  parish  of 
'ouffhky,  and  arrived  at  their  amount  by  attributing 
that  parish  the  same  proportion  of  the  gross  receipts 
the  whole  line  as  the  distance  travelled  in  that  parish 
to  the  whole  distance  travelled.  This  amount^ 
<^ept  on  the  ground  of  an  alleged  omission^  is  not 
to  by  the  respondents.  The  arbitrator  then 
^^e  deductions  in  respect  of  the  expenses  :  the  first  is 
^4je  up  of  items  amounting  to  1462/.,  and  then  other 
Ois  amounting  to  732/. ;  and,  having  deducted  those 
^^ciSy  he  arrived  at  the  rateable  annual  value  of  the 

way  in  the  parish  of  Haugldey. 
"Xhe  respondents  attack  the  first  item  of  calculation, 
as  having  been  improperly  arrived  at ;  but  they  say 
sum  is  not  properly  taken  as  the  datum  of  calcula- 
because  he  has  omitted  what  is  called  contributive 
le,  arising  from  the  circumstance  that  the  occupation 
the  line  in  the  parish  of  Haughley  is  more  valuable 
account  of  the  occupation  by  the  Company  of  other 
of  the  line  between  Haughley  and  London^  and 
"tHey  say  this  contributive  value  ought  to  be  added  to 
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1866.  ^^^  actual  value  found  by  the  arbitrator.  *  It  appeal 

Q^^  me  that  this  cannot   be  done  without   adopting 

^^?""*'  mileage  instead  of  the  parochial  principle  ;    and 

Company  former  has  never  been  adopted  in  assessing  railway 

Orerseen  of    the  poor  rate.     It  has  been  decided  in  several  c 
Haoohlet. 

following  Rex  v.   The  Inhabitants  of  Kingswinford 

where  the  parochial  principle  was  applied  to  a  o 

that  a  railway  is  to  be  rated  in  reject  of  the  pi 

earned  by  so  much  of  it  as  lies  within  the  parish. 

in   Reg,   v.    The   London^   Brighton   and   South    I 

Railway  Company  (b)  it  was  laid  down  that  if  the 

tion  of  a  line  within  a  parish  is  more  productive 

the  portions  in  other  parishes,  either  because  the  pi 

there  were  more  or  the  yearly  outgoings  and  exp( 

less^  it  ought  to  be  assessed  at  a  higher  proportic 

value. 

The  appellants  object  that,  though  the  arbitrator 

right  in  adopting  the  parochial  principle  in  ascertai 

the  net  annual  value  of  the  traffic  in  the  paris 

Haughleyy  he  ought  to  have  deducted  the  actual  am 

of  depreciation  in  the  rolling  stock  by  wear  and  tet 

the  course  of  one  year^  or  at  most  a  year  and  a 

from  the  commencement  of  the  tenancy.     The  prin 

adopted  by  the  learned  arbitrator  was  not  to  as6 

that  the  supposed  tenancy  would  only  continue  f 

year ;  he  made  his  estimate  upon  the  supposition 

no  one  would  become  tenant  of  a  small  portion 

railway  for  one  year^  and  that  the  fair  mode  of  ai 

taining  the  annual  depreciation  in  value  of  the  ro 

stock   necessary   for   working   the    line   was   to  ai 

tain  how  much  per  annum  on  an  average  during 

natural  life  of  the  rolling  stocky  so  to  speak^  woulc 

(a)  7  A  #■  C  236.  (b)  15  Q.  B.  313. 
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ii'^uired  to  keep  it  in  repair.     It  is  not  disputed  that 
l^e   was    unable  to  comply  literally  with   the   direc- 
-i^ion  of  The  Parochial  Assessments  Act^  6  &  7  ^.  4. 
^.  96.^  that  the  rate  shall  be  made   ''upon  an  esti- 
mate of  the  net  annual  value''  of  the  hereditaments 
kted^   that  is^   ''the  rent  at  which  the  same  might 
mably  be   expected  to  let  from  year  to  year/' 
*•    Coleridge  pressed  us  with  the   cogency  of  these 
'ords^  and  contended  that  we  were  bound  by  them. 
they  are  inapplicable  to  this  description  of  property, 
id  therefore  must  be  taken  according  to  a  reasonable 
ija'tendment.     If  we  find  that  a  tenant  of  a  railway, 
&ltIiough  his  legal  interest  would  not  be  greater  than 
±listt  of  a  tenant  from  year  to  year,  would  make  his 
calculation    upon  a  reasonable   expectation    that    his 
^texmancy  would  last  for  several  years,  we  cannot  say  that 
the  mode  in  which  the  arbitrator  has  arrived  at  the 
deductions  in  value  of  the  rolling  stock  is  improper. 

There  is  great  difficulty  in  applying  The  Parochial 

AjBsessments  Act  to  the  rating  of  railways;  but  the 

Bxbitrator  has  on  both  points  endeavoured  to  apply  it. 

And  I  do  not  know  any  better  mode  than  that  adopted 

by  him,  or  one  which  would  probably  involve  fewer 

difficulties  or  less  injustice. 

Judgment  for  the  appellants  on  the 
first  point;  for  the  respondents 
on  the  second. 
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Wednesday, 
June  13th. 

Easter 
offerings. 
Common  law 
right, 
Vuftomarg 
rtaht. 
Terrier, 
"  Communi' 
cant,* 
Appeal  to 
Quiartfr  Ses- 
sions, 

7#8>r.3. 
c.  6.  s,  7. 


The  Queen  agaiiiat  Hall. 

1.  Quare,  whether  a  payment  of  2d,  per  head  for  ereiy  member 
family  of  or  above  the  age  of  sixteen  is  due  of  common  rig^t  at 
Easter  offering? 

2.  Terriers  produced  either  from  the^ishop's  registry  or  the  parii 
cheet,  dating  from  1727  to  1825,  contained  the  following  stateme 
as  a  class  of  "  rights  belonging  to  the  parish  chorch  of  £,,**  t' 
"  Easter  offerings.  Every  communicant  2d,  every  cow  2d,  every  plo 
2d,  every  foal  Is.  every  hive  of  bees  Id,  every  house  ^^d,"    Held 

(1).  That  the  terriers  were  admissible  in  proof  of  a  customary  rigf: 

to  the  oblations  therein  mentioned. 
(2).  That  they  were  evidence  of  a  custom  such  as  excluded  t^T 

common  law  claim,  supposing  it  to  exist,  because  they  embi 

items  to  which  the  common  law  riffht  did  not  extend. 
(3).  That  each  item  was  an  independent  charge,  and  therefore  th< 
-following  the  first  were  payable  by  every  parishioner,  whether 

communicant  or  not. 
(4).  That  the  custom  was  not  confined  to  houses  which  were 

and  in  existence  when  the  terriers  were  made,  but  attafdied 

soon  as  the  house  was  built  and  occupied. 
(5).  That  the  term  '*  communicant'*  mi^t  mean  every  person  wh— 

the  Church  in  ancient  times  regarded  as  under  an  obUgatic 

communicate,  but,  in  the  absence  of  evidence  to  shew  that  it 

used  in  that  sense,  it  was  confined  to  those  who  actually  co= 

municated. 

3.  Concessum  that  on   the  hearing  of  an  appeal  at  the  Quar 
Sessions  ag^ainst  an  order  of  justices,  it  is  competent  to  either  p 
produce  evidence  in  support  of  his  case  additional  to  that  given 
them. 

/^N  appeal  to  the   Quarter  Sessions'  for  the  Wi 
Riding  of  Yorkshire  under  stat.  7  &  8    IF. 
c.  6.  8.  7.  against  an  order  of  two  justices  adjudgm^ 
the  appellant  liable  to  pay  to  the  respondent^  the 
Andrew  Casselb^  as  vicar  of  Batley,  the  sum  of  7 
for  tithesy  oblations  and  obventions  arising  within 
parish  for  the  year  1864,  and  also  the  sum  of 
for  costs,  the  Sessions  confirmed  the  order  subject 
the  opinion  of  the  Court  upon  the  following  case. 

The  order  was  made  under  stat.  7  &  8  ^.  8.  c.  6.  s^ 
and  the  following  were  grounds  of  appeal : — 

1.  That  there  is  no  legal  custom  in  the  pans! 
Bailey  for  the  payment  of  Easter  offerings. 
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2.  That  there  was  no  legal  evidenoe  of  any  custom  for        1866. 
payment  of  Easter  offerings  in  the  parish  of  Bailey    The  Queen 
produced  at  the  hearing  before  the  justices,  or  of  any        hIlu 
.nthority  for  the  vicar  to  receive  any  Easter  dues  or 
offerings. 
8.  That  there  is  no1^  any  legal  terrier  or  other  autho- 
ty  for  the  vicar  to  receive  Easter  dues  or  offerings 
thin  the  parish  of  Batley. 

4u  That  the  terrier  upon  which  the  claim  of  the  vicar 

TWkA  founded  purports  to  have  been  made  before  the 

ppdlanfs  dwelling  house  was  erected^  and  no  terrier 

been  made  since  the  erection  of  the  dwelling  house 

as  to  make  or  establish  any  daim  for  Easter  dues  or 

.^!€uter  offerings  in  reference  thereto. 

5.  That  the  appellant  was  not  a  communicant  of  the 
Oliurch  of  England. 

On  the  hearing  of  the  appeal^  Mr.  Chadwick,  the 

parish  derk,  was  called,  and  produced  a  terrier  bearing 

date  1825^  entitled  "  A  terrier  of  the  lands  and  other 

rights  bdonging  to   the  parish  church  of  Batley^  in 

the  West  Riding  of  the  county  of  York,  1825/'  which 

contained^  amongst  others,  the  following  title : — ^^  13th. 

Easter  offerings.  Every  communicant  2c/.  every  cow  2d. 

every  plough  2d.  every  foal  \s.  every  hive  of  bees  Id. 

every  house  8^.^'      This  document  did  not,  on  the 

face  of  it,  purport  to  be  made  by  the  procurement  or 

direction  of  the  archbishop,  or  of  the  bishop  of  the  dio- 

^^^SG>  nor  did  it  appear  that  the  bishop  had  appointed  the 

persons  to  make  it  who  had  signed  it.     It  concluded 

^th  the  signature  of  Mathew  Sedgtoick,  the  curate,  three 

enureliwardens  and  eight  other  persons.     It  was  not 

"^^^^d  by  Mr,  Foxley,  the  then  vicar,  nor  did  it  appear 

^^*Jci  the  churchwardens  represented — the  vicar  or  the 

*^*^li ;  nor  did  it  appear  that  the  eight  other  persons 
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1866.       ^^^  ^^^  signed  it  were  inhabitants  of  the  parish  at  th»  szCdftit 
TheQussN    ^^  ^^  *^®  terrier;  nor  did  it  purport  to  have  beeK^^^^Mei 
„^'  taken  on  the  view^  nor  state  how  it  had  been  made;  no^i^M^jn 

did  it  appear  to  have  been  duly  attested  by  the  bishop'i^^^^^. 
registrar.  Mr.  Chadwick  also  produced  two  other  tei^;^ii^  ^ 
riers  of  the  respective  dates  of -1777  and  1781,  whicT-^f^^^ 
as  well  as  that  of  1825  he  brought  from  the  paris'ic 
chest 


The    counsel    for    the    appellant    objected   to   thf^^-      ^^ 

the 


admission  of  the  terriers  of  1777  and  1781  on 

ground  that  the  Court  of  Quarter  Sessions  was  call»XXW/ev/ 

upon  to  decide,  on  the  second  ground  of  appeal,  whcf  ^^^ 

ther  the  order  made  by  the  justices  was  good  and  we^^^pre/I 

founded  on  the  evidence,  and  the  terrier  of  1825  w 

alone  in  evidence  before  them;  that  the  appeal 

against  that  decision,  and  that,  in  the  absence  of  a^ 

authority  under  the  statute  giving  the  respondent  t- 

right  to  bring  forward   fresh  evidence  in  support 

the    original   complaint,   the  Quarter  Sessions  o 

not  to  allow  him  to  adduce  further   and  better  e' 

dence  as  though    this    were  an    original   hearing  ^ 

the  complaint.     The   Quarter  Sessions  overruled  i~ 

objection  and  admitted  the  evidence.    A  copy  of 

terrier  of    1825,  with  which  all  the  others  produ< 

corresponded  in  the  part  material  to  the  present 

accompanied  it. 

Mr.  Chadwick  also  proved  that  he  had  been  parie 
clerk  for  fifty  years,  and  that  he  had  written  the  terri^ 
of  1825  and  signed  it,  and  that  he  had  collected  tl 
tithes  and  Easter  offerings  throughout  the  parish  bol 
for  the  last  vicar  who  died  twenty-five  years  ago 
the  present  vicar.     That   the  Easter  offerings  so 
lected  included  a  sum  of  2d.  for  each  communicant 
3^d.  for  every  house.     He  further  said  that  he  coll< 
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A-cm  every  parishioner  who  would  pay.    On  cross  exa-        1866. 
xxmination  he  stated  that  the  Bev.  Thomas  Faxley  was    The  Quick 
ip^car  when  the  terrier  of  1825  was  made^  and  that  Mr.        hall. 
MSedgtcick  was  then  curate ;  that  Mr.  Foxley  was  not  at 
^^3atley  at  that  time;  that  neither  the  bishop  nor  the 
csliancellor  of  the  diocese^  nor  any  one  representing  either^ 
"^^^as  present  at  the  meeting  at  which  the  terrier  was 
v^cflolved  upon ;  that  he  did  not  take  nor  send  any  copy 
o£  the  terrier  to  the  bishop's  registry  at  York  ;  that  he 
did  not  see  or  hear  from  the  chancellor  of  the  diocese 
^fcottt  the  terrier,  and  that  he  did  not  know  whether 
lybody  had  done  so;  that  the  Quakers  always  used 
refuse   to  pay  the  Easter  offerings;    and    other 
ms  had  refused  lately. 
Afr.   John  Dickens,  a  derk  in  the  registry  of  the 
"■^-tAbishop  of    York,  produced  from   the  registry  a 
of  terriers  dated  respectively  1727,  1743,  1748, 
.,  1770,  1777,  1781,  1786,  1802,  and  1825,  all  of 
^^ch  contained  the  same  paragraph  as  that  numbered 
in  the  terrier  of  1825,  and  in  the  same  words,  the 
ier  of  1825  from  the  bishop's  registry  being  a  dupli- 
of  that  first  produced  by  Mr.  Chadwick  and  in  his 
^'^'^iidwritinff. 

The  counsel  for  the  appellant  formally  objected  to 
^  reception  of  this  evidence  on  the  ground  before 
^utioned,  but  the  Quarter  Sessions  admitted  it,  and 

the  point. 

The  counsel  for  the  respondent  then  put  in  evidence  the 
'^i^dowment  of  the  vicarage  of  Batley,  a.d.  1235,  from 
archbishop's  roll  in  the  registry  at  Pbrfc,  from  which 
appeared  that  the  vicarage  was  endowed  with ''  omnes 
X**"«ventus  altarii.'* 

On  behalf  of  the  appellant  it  was  proved  that  hehad  been 
years  minister  of  the  Baptist  Chapel  at  Batley;  that 
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1866.       his  parents  had  never  been  members  of  the  E 
The  QuBBN     Church ;  that  neither  he  nor  his  wife  had  i 

hI'll.  baptised  or  confirmed  according  to  the  rubric  ; 
had  never  been  communicants  in  the  Establishe 
and  that  the  house  in  which  he  lived,  and  in 
which  the  amount  of  S^d.  was  claimed,  was  n( 
the  date  of  the  last  alleged  terrier:  and  it 
tended  on  his  part :  First,  that  this  was 
hearing  of  an  original  complaint,  but  an  ap 
a  decision  of  justices  alleged  to  be  wrong  oi 
dence  before  them.  It  might  well  have  bee 
better  evidence  to  warrant  the  decision  of  1 
below  there  would  have  been  no  appeal;  thati 
evidence  were  admitted  this  would  be  a  new 
not  an  appeal  against  the  judgment  in  a  foi 
that  the  document  produced  before  the  justice 
Sessions  was  not  shewn  to  be  a  valid  terrier ; 
not  appear  by  what  authority  it  was  made,  or  1 
made  by  any,  nor  did  it  appear  that  it  was  sigi 
churchwardens  of  the  parish,  nor  by  any  pi 
signifying  their  assent  on  behalf  of  the  pa] 
correctness :  for  anything  that  appeared  it  w 
private  document  written  for  the  benefit  of  1 
man  and  by  his  procurement ;  that  it  did  not 
have  been  laid  up  in  the  bishop's  registry,  nc 
exemplified  or  examined  copy  of  any  terrier  pi 
Secondly.  That  assuming  the  additional  evi( 
rightly  admitted,  and  the  copy  of  the  terrier 
be  valid,  it  could  only  affect  such  houses  as  w< 
the  time  it  was  made  and  which  were  fully  d< 
the  body  of  the  document  or  in  the  schedule 
annexed ;  as  the  very  object  of  making  the  tei 
time  to  time  was  to  include  the  additions  and 
made  in  the  lands  and  tenements  which  beloo 
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vicarage^  and  that^  as  the  appellaut^s  house  was  not  then        1866. 
in  existence,  the  terrier  in  question  did  not  in  any  way    The  Qukbn 
skfiect  it  or  shew  it  to  be  a  house  belonging  to  the        hIu.. 
-vicarage  or  liable  to  pay  Easter  dues  to  the  vicar,  nor 
wAew  whether  the  house  was  lying  within  or  out  of  the 
pamh.    The  same  objection  also  applied  to  the  ante- 
cedent terriers  if  they  were  held  to  be  receivable  in 
e^denoa 

Thirdly.  That  the  appellant  and  his  wife  never  having 

been  communicants  of  the  Church  of  England  the  custom- 

suy  payment  allied  to  be  due  from  every  communicant 

ootild  not  be  due  from  them  as  such,  neither  could  it  be 

due  to  the  vicar  as  an  offering  for  religious  services 

v^^idered,  as  none  had  ever  been  rendered  by  him  to  the 

Appellant  or  his  wife. 

The  counsel  for  the  respondent  contended  that  it 
'^aa  the  practice  of  the  Court  to  receive  additional 
evidence    on    appeals,    and    that  the   additional   evi- 
dence  here    adduced    ought    to   be    admitted;    that 
E€uUr  offerings  were  due  of  common  right  indepen- 
dent of  custom,  and,  even  if  that  were  not  so,  still 
the  custom  being  established  it  was  unnecessary,  in  order 
to  charge  the  appellant  in  respect  of  his  house,  that  it 
aliOTild  be  inserted  in  the  schedule  of  the  terrier  any 
more  than  it  was  necessary  to  insert  every  fresh  plough 
or  fresh  hive  of  bees  brought  into  the  parish,  and  that 
Parishioners  were  liable  to  Easter  and  other  ecclesiasti- 
^  dues  although  they  were  not  communicants. 

If  the  Court  should  be  of  opinion  that  the  respon- 

^^t  was  correct  in    contending    that   the  appellant 

^^    liable  to  Easter  offerings,  the   same  being  due 

^   of  common  right,  or  that  on  the  second  ground 

appeal   fr^sh    evidence   in   addition   to  what  was 

^^^n  before  the  justices  who  made  the   order  was 
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1866.        admissible  on  the  hearing  of  the  appeal,  and  also  th 
The  QuiBN    '^^i*^®'^  of  *t®  appellant's  second  or  third  objections  w 
^'  well  founded^  the  order  of  Sessions  was  to  be  confinne 

Bat  if  the  Court  should  think  either  of  the  last  mentions 
objections  well  founded,  or  that  the  Sessions  were  wroi 
in  admitting  fresh  evidence  on  the  hearing  of  the  appe 
their  order  was  to  be  quashed. 

The  case  was  argued  in  Easter  Term,  April  21,  befc 
Blackburn,  Shee  and  Lush  JJ. 

ManUty  and  Hannat/f  for  the  respondent. — First.  . 
Stat,  7  8c  S  fF.S.  c.  6.  t.  7.  any  person  aggrieved  byajua 
mentof  the  justices  under  sect.  2  may  appeal  to  the  Quar 
Sessions,  who  **  shall  proceed  finally  to  hear  and  det 
mine  the  matter.''  On  the  hearing  of  the  appeal  tl 
may  receive  evidence  in  support  of  the  respondent's  da 
in  addition  to  that  given  before  the  justices.  The  app 
from  the  decision  of  the  justices  is  in  the  nature  of  an 
trial;  Rex  Y.  ITie  Inhabitants  of  Bramley  {ay  [^Cleasby, 
the  appellant,  conceded  this  point.  Blackburn  J.  Th. 
is  no  doubt  that  the  appeal  is  more  than  a  rehearing 
the  case.] 

Secondly.  The  evidence  given  at  the  hearing  before  ' 
justices,  together  with  that  before  the  Quarter  Sessia 
was  sufficient  to  support  the  claim  of  the  lesponde 
The  terriers  shew  that,  in  the  parish  of  Batley,  Ea^ 
offerings  are  due  to  the  vicar  by  custom.  The  ten 
of  1825,  as  well  as  those  of  1777  and  1781,  were  p 
duced  from  the  parish  chest,  which  is  one  of  the  Itf 
timate  repositories  for  such  documents ;  Armstrong 
Hewitt  {b).    Also  duplicate  terriers  of  those  dates,  ^ 

(a)  6  T,  R.  330,  and  see  Bex  v.  The  Commiuioners  of  Appt^iM 
Matters  of  Excise,  S  M.  f  8,  133. 
(*)  4  Price  216. 
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^fc^^'en  of  other  dates,  contaiDing  the  same  statement  as        1866. 
"fc^e  13th  in  the  terrier  of  1825,  were  produced  from  the    The  Quekx 
^^^rchbishop  of  Yorh*^  Registry.     Some  of  the  terriers        hall. 
re  ngned  by  the  minister  and  three  churchwardens  and 
lany  of  the  parishioners ;  and  if  they  were  not  signed 
ij  the  minister  would  be  the  stronger  evidence  for 
"tie  respondent  {a),     [^Cleasby. — The  objection  is  that 
«ome  of  the  terriers  are  not  signed  by  persons  pur- 
porting to  be  parishioners.     Blackburn  J.    That  objec- 
tion should  have  been  made  at  the  time  when  they 
"^ere  produced.    No  objection  to  their  admissibility  was 
^lien  taken^  except  on  the  ground  that  they  were  not 
ofiered  at  the  hearing  before  the  justices^  which  objection 
^«  now  given  up.] 

As  to  the  objection  that  the  appellant's  house  has 
^^OQie  into  existence  since  1825>  the  date  of  the  latest  of 
'^e  terriers^  and  that  therefore  the  charge  of  3^(7.  for 
^Yery  house  does  not  attach:  every  house  has  paid 
*iiice  1727 ;  and  the  terrier  in  1825  is  that  every  house 
pays,  and  therefore  the  inference  is  that  there  is  a 
oxxstom  to  pay  for  every  house  whether  ancient  or 
modem,  and  not  for  ancient  houses  only. 

Thirdly.  Easter  offerings,  at  the  rate  of  2d.  per  head  for 

every  member  of  a  family  inhabiting  within  a  parish  who 

la  of  age  to  communicate,  are  due  of  common  right  in 

lieu  of  or  as  a  composition  for  personal  tithes ;  and  all 

persons  are  bound  to  communicate.    [They  cited  AyUffe 

Parngon^  395, 1  Gih$.  Cod.y  2nded.,  705,  note  (4),  stats. 

2  &  3  Edw.  6.  c.  13.  88.  7.  10.,  5  &  6  fF.  4.  c.  74  s.  1., 

(^)  Upon  the  admissibility  of  the  terriers  counsel  for  the  respondent 
^«*  prepared  to  cite  Potts  v.  Durant,  3  Anat.  789,  4  Gwilk  1450,  2  E, 
^  ^'  432.  niinffwarih  v.  Leigh,  4  GwilL  1615,  3  E,  #  Y.  1385.  Shelford 
^  '*«  Tithe  Commutation  Acts  97,  3rd  ed. 
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1866.        Laurence  v.  Jonee  (a),  cited  in  Com.  Dig,y  5th  ed.,  b^ 
The  QuECH     Hammondy  Dismes  (B,  1.),  Egerton  v.  Still  {b),  Carthe^m^ 

HaLu        ^*  Edwards  (c),  Stirling  v.  JTt/i^  (rf),  Lawrence  v.  P!?ff/f«  (^]^' 
Bennett  v.  Tocker  {f),  Wright  v.  Eldertan  (g\  Swaine  v- 
Peril  (A),  5ac.  ^ir.   Tyrte*  (M.),  I'^^/fer  ^«   7%/ie», 
Shelford  on  the  Tithe  Commutation  Acts,  306,  note  {Jc 
8rd  ed.,  3  Bum  E.  Z.,   713,  9th  ed.,  1  Stephens  La 
relating  to  the  Clergy,  819,  820.] 

CleasbyKaA  Campbell  Foster,  for  the  appellant. — Firk-^^i^^ 
Easier  offerings  are  not  due  of  common  right,  but  ^        Jj 
custom  only ;  stat.  2  &  3  Edw.  6.  e.  13.  s.  7.,  and  Loi^=z7/d 
CoM^  comment  on  it,  2  Inst.  659.     \Ijush  J.  refeu         ed 
to   sect    10.]      The  authorities  on  both  sides  of  I        he 
question  are  observed  upon  in  1  Eagle  on  Tithes,  4^K  3- 
416;  among  others,  Popplewell  ▼.   Canby  (t),  Carthr  ^^^rmo 
V.  Edwards  (c),   Stirling  v.  King  (J),  Bex  v.  Beeves  (-^^O* 
[They  also  cited  Com.  Dig.  Dismes  (P.  3),  Jacob 
Dictionary,  ''  Oblations,''  "  Offerings,''   Watson  Cler^r: 
man's  Law,  ch.  52,  p.  585,  4th  ed«,  3  Burn  E.  L. 
9th  ed.,  1  Eagle  on  Tithes,  39.] 

Secondly.     Easter  offerings  can  be  claimed  by  custc^^ 
only  from  communicants,  and  not  from  those  who 
in  the  position  of  persons  excommunicated.     Stat 
H.  8.  c.  12.,  regulating  the  payment  of  tithes  for  ho 
in  the  city  oi  London,  by  sect.  12  discharges  household 
on  paying  IO5.  rent  or  above  of  their  four  offering  da; 

(a)  Bunb,  173 ;  2  GwUl.  662;  I  E.  f  Y.  801. 

(b)  Bunb.  198. 

(c)  Amb.  72 ;  2  Gmll  826 ;  4  Wood  Tithe  Cause^f  580,2  Rj-  Y,  12L 

(d)  3  Wood  Tithe  Causes  87.  90.      (e)  2  Wood  TUhe  Causes  276.  S 
(f)3Id.^.  (^)  1/rf.  618. 
(A)  1  Id.  841.  344. 
(t)  2  /rf.  390.  395.  398. 
(?)  3  A/.  87.                                       (k)  W.  Kel.  196;  2  /i  ff  Y.  W. 
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it  requires  2d,  for  their  four  offering  days  yearly  from        1866. 

Biy  member  of  the  £Eimily  "  taking  the  rights  of  the    The  Quekh 

QTch  at  Easter^  (a) ;  thereby  recognising  the  distinction        hIlu 

hreen  communicants  and  non-communicants^  and  that 

the  only  trace  of  an  offering  of  2d,  in  any  Act  of 

iihament.    ^Blackburn  J.   That  statute  and  the  enact- 

ent  in  stat  2  &  3  Edw.  6.  c.  13.  s.  12.  shew  that 

vidon  and  Canterbury  had  a  peculiar  custom  or  law  for 

e  payment  of  tithes  by  houses ;  but  that  would  not 

Feet  the  general  law.  It  is  not  likely  that  Henry  YIII. 

oold  pass  a  law  in  favour  of  persons  who,  from  consci- 

tious  scruples,  refused  to  receive  the  communion. 

7t.  12  assumes  that  the  householder  would  communi 

e ;  but  it  is  curious  that  in  sect.  13,  which  refers  to 

taes  divided  and  leased  in  parts,  the  underlessees  are 

^llarged  of  all  tithes  for  the  part  rented  at  less  yearly 

b  than  10s.  on  paying  2d.   yearly,  without  saying 

ither  they  are  communicants  or  not.]    A  person  is 

to  be  admitted  to  the  communion  unless  he  has 
a  or  be  ready  and  desirous  to  be  confirmed ;  Rubric 
he  Order  for  the  Administration  of  the  Loris  Supper, 
Mibs.  Cod.  385,  2nd  ed.,  Watson  Clergyman^s  Lawy 
l»,  4th  ed. :  nor  if  he  be  a  schismatick ;  Canon  xxvii. 

the  Canons  of  1603,  1  Gibs.  Cod.  387,  2nd  ed. 
ley  also  cited  3  Bum  E.  L.  36-38,  and  Canon  ix.  of 
Canons  of  1603,  1  Gibs.  Cod.  503,  2nd  ed.] 
*laekbum  J.  Canon  ix.  of  the  Canons  1603  has  not 
sn  adopted  by  the  Legislature.  There  have  been  suits 
aiust  clei^ymen  for  refusing  to  bury  persons  not  in 
3omunion  with  the  Established  Church.]     Canon  cxii. 

the  Canons  of  1603,    1   Gibs.  Cod.  388,   2nd  ed., 

0  In  the  edition  of  the  Statutes  puljliahcd  from  Original  Records 
Authentic  Manuscripts,  a.d.  1810  et  seq.y  "  takyng  theyre  rightes  of 
^^linrcheat  Ester,'* 


( 
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1866.        requires  that    the  minister  and  chnrchwardena  shi 
The  QoEBN     yearly,  ivithin  forty  days  after  Easter^  exhibit  to  tl 
Hall        bishop  the  names  of   all   parishioners  who,  being 
the  age  of  sixteen  years,  received  not  the  communi< 
at  Easter  before,  which   shews  that  it  was  suppoi 
that  all  parishioners  of  that  age  would  communica^^ 
l^Blackburn  J.     Suppose  a  member  of  the  Establish 
Church    neglects    to    receive    the   communion.") 
would  have  the  status  of  a  communicant  though  he 
exercised  the  option  not  to  communicate.     [Lusk        J, 
That  argument  includes  all  who  are  capable  of  receiirmaczig 
the  communion.]     The  term  *^  communicant"  is  not  ±.^Sie 
same  as  ''  parishioner,''  which  would   include   pers<^  3ig 
below  the  age  of  sixteen.     [Lush  J.     It  is  a  person's  o^?^rn 
fault  that  he  does  not  communicate  :  may  he  disqual^S-iy 
himself  and  so  evade  payment  of   the  due  ?]     Eas^^er 
offerings  are  payments  for  a  benefit  received  or  servicsei 
performed. 

Thirdly*  The  custom,  if  established,  does  not  incite  ^e 
the  appellant.  The  word  "  communicant"  must  be  tat  ^ 
as  used  in  its  primary  and  ordinary  sense :  that  isr^.  > 
person  who  is  a  communicant  in  fact.  [They  cifc^ 
Stat.  2  &  3  Edw.  6.  c  13.  s.  7.,  Canons  1603.  ix.,  xx  »  ii 
xxvii.,  1  Gibs.  Cod.  503,  384,  387.,  2nd  ed.,  1  Steph^^ 
Laws  relating  to  the  Clergy ,  818.] 

Fourthly.  According  to  the  terriers,  the  payment  ^ 
not  due  for  a  house  or  other  things  mentioned  in  tb^^°* 
unless  they  belong  to  a  communicant :  it  is  a  perso^^** 
charge.  Also  the  payment  is  limited  to  ancient  hoa^^** 
{^Blackburn  J.  The  evidence  is  that  payment  was  m^^^^ 
for  every  house :  why  should  not  the  custom  be  ^^ 
respect  of  houses  not  ancient  as  well  as  of  cows  ^^^^ 
hives  of  bees  not  ancient  ?] 

Cur.  adv.   m^'^^ 
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Blackburn  J.  now  delivered  the  judgment  of  the        1866. 

Court.  Tbe  QuEKM 

Two  questions  raised  in  this  case  were  disposed  of  in  hIix. 
the  course  of  the  argument ;  we  held,  and  to  that  opinion 
mre  adhere^  first,  that  it  was  competent  to  the  respon- 
dent to  produce  on  the  hearing  of  the  appeal  evidence 
in  support  of  his  claim  additional  to  that  which  was 
given  before  the  justices  ;  and  secondly,  that  the  terriers 
were  admissible  in  proof  of  a  customary  right  to  the 
oblations  therein  mentioned. 

The  question  principally  argued  before  us  was,  whether 
a  payment  of  2d.  per  head  for  every  member  of  a  family 
of  or  above  the  age  of  sixteen  was  due  of  common  right 
aa  an  Easter  offering,  and  several  authorities  in  support 
of  the  affirmative  of  that  proposition  were  cited.  As 
^fae  view  we  take  of  this  case  makes  it  unnecessary  to 
^ocide  this  question,  we  desire  only  to  say,  in  reference 
^  it,  that  when  the  point  arises  for  judicial  decision 
We  hope  it  will  be  in  such  a  form  as  will  admit  of  an 
appeal  to  a  Court  of  error. 

^e  are  of  opinion  that  in  this  case  there  is  sufficient 
Evidence  of  a  custom,  and  such  an  one  as  excludes  the 
^^mmon  law  claim,  supposing  it  to  exist,  because  it 
Embraces  items  to  which  the  common  law  right  does 
Xiot  and  never  has  been  considered  to  extend. 

That  evidence  consists  of  terriers,  dated  respectively 
1727,  1743,  1748,  1764,  1770,  1777.  1781,  1786,  1802 
and  1825,  each  of  which  contains  the  following  state- 
ment, as  a  class  of  '^rights  belonging  to  the  parish 
church  of  Batkyy"  Viz.  — ''  Easter  Offerings.  Every 
communicant  2d.  every  cow  2d.  every  plough  2d.  every 
foal  1«.  every  hive  of  bees  \d  every  house  SJrf."    The 

^OL.  VII.  2   V  B.   &   $• 
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1866.  appellant  contends  tbat  the  word  ''  commnnieai! 
The  QuccH  Overrides  the  whole^  and  that  unless  he  is  chai^eal 
hIll.  ^^*^  *^®  2d.  as  a  '^  communicant*'  he  is  not  chargeal 
with  either  of  the  following  items.  But  we  are 
opinion  that  this  is  not  the  proper  reading  of  the  artic 
We  think  that  each  item  is  an  independent  charge,  a 
therefore  those  following  the  first  are  payable  by  eve 
parishioner,  whether  he  comes  within  the  denominati 
of  a  '^  communicant''  or  not. 

The  appellant  further  contends,  that  only  such  houi 
are  chargeable  as  are  ancient  and  were  in  existence  wh 
the  terriers  were  made.  Upon  this  point  also  we  i 
against  him,  and  think  that  the  custom  attaches  as  sc 
as  a  house  is  built  and  is  occupied.  We  are  theref 
of  opinion  that  the  order  for  payment  of  8^  in  reap 
of  the  house  occupied  by  the  appellant  is  valid  m 
ought  to  be  supported. 

This  brings  us  to  the  main  question,  viz.,  what  is 
proper  meaning  to  be  put  on  the  term  ''communicao. 
does  it  mean  any  person  whom  the  church  in  anci 
times  regarded  as  under  an  obligation  to  communis 
and  who  was  therefore  virtually  a  ''  communicant/^ 
only  those  who  actually  communicated?  Agreeing 
we  do  that  the  word  is  capable  of  the  wider  sense, 
are  of  opinion  that  the  evidence  fails  to  shew  that  tl 
is  the  sense  in  which  it  is  used  in  the  terriers,  a 
that  in  the  absence  of  such  evidence  we  must  attribi 
to  the  word  "  communicant"  its  proper  and  prims 
meaning,  and  hold  that  it  is  confined  to  those  "^ 
actually  communicate. 

Therefore  we  cannot  answer  the  questions  put 
by  the  Sessions  wholly  in  favour  of  either  of  the 
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«zid  copseqnently  can  neither  quash  nor  confirm  the       1866. 
order ;  and  the  case  must,  if  the  parties  require  it,  go    xh©  Q 
l>ack  to  the  Sessions :  but  as  neither  party  has  wholly        ^"j^^^ 
succeeded  and  neither  can  get  costs  they  will  probably 
consent  to  let  the  matter  rest 

Case  remitted  accordingly. 


CKXN 
V. 


HiBBS  against  Ross.  wednuda^, 

Juiu  Idth. 


Tha  plaintiiC  lawfollj  passing  orer  a  ship  then  Ijing  in  dock  under  Action  against 

thediaive  of  a  shipkeeper,  in  order  to  reach  the  quay  fix>m  his  own  thipoumerfor 

▼end,  wnidi  laj  on  the  other  side,  feU  through  an  unsecured  hatchwaj  negligence. 

And  sustained  considerable  ii^'niy.    In  an  action  against  the  defendant  Ship  lying  m 

^  negligence,  the  only  evidence  to  connect  him  with  the  shipkeeper  do^. 

^v  the  modnction  of  the  ship's  register,  in  which  he  was  described  as  Shipkeeper, 

^y^ver.    The  learned  Judge  was  of  opinion  that  there  was  not  evidence  Evidence, 

^flx  the  defendant  with  liability,  but  left  to  the  jury  questions  as  to  Register', 
^e  htx  of  nefi^ligence  and  of  contributory  negligence.    The  jury  found 
for  the  plaintiC    Held,  per  Blackburn  and  Lush  JJ.,  MeUor  J.  dis- 
T^tiente,  that  the  register  was  evidence  which  would  have  iustified  the 
jniy  in  finding  that  in  fitet  the  defendant  employed  the  shipleeper. 

T^BE  first  count  of  the  declaration  stated  that  the 

defendant    was    possessed  of  a  vessel   called  the 

'^^^'nia,  lying  in  a  dock  belonging  to  The  Grand  Surrey 

^^k$  and  Canal  Company,  and  the  plaintiff  was  the 

'^aater  of  and  in  charge  of  a  certain  other  ship  called 

^e  Mouldslie,  also  lying  in  those  docks  alongside  of 

^^  Jamia,  and  by  reason  of  the  Jarnia  lying  between 

^^  quay  of  the  dock  and  the  MouldsUe,  so  that  without 

'^^^^ing  over  the  decks  of  the  Jarnia  it  was  impossible 

^  persons  on  board  the  Mouldslte  conveniently  to  reach 

^^  shore,  the  plaintiff,  as  the  person  in  charge  of  the 

mentioned  vessel,  was,  by  the  usage  of  the  dock, 

2  u  2 
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1866.  entitled  as  of  right  at  all  times  at  his  own  will  m 
jjjg^g  pleasure  to  pass  over  and  across  the  decks  of  t 
defendant's  ship  called  the  Jamia  for  the  purpose 
passing  to  or  from  the  shore,  as  the  defendant  th 
well  knew;  yet  the  defendant  negligently,  carelesi 
and  improperly  removed  the  hatches  from  one  of  t 
hatchways  leading  into  the  hold  of  the  Jamia,  in  t 
direct  course  in  which  persons  passing  from  1 
MouldsUe  to  the  shore  were  in  the  habit  of  passing  a 
must  necessarily  pass,  and  allowed  the  hatches  to  rem: 
off  after  dark,  and  the  hatchway  to  remain  unguarc 
and  unfenced,  whereby  the  plaintiff,  having  occasion 
night  and  after  dark  to  pass  from  the  MouldsUe  to  1 
shore  over  the  decks  of  the  Jamia,  fell  down  the  hati 
way  and  was  precipitated  through  the  same  into  I 
hold  of  the  ship,  and  by  means  of  the  premises  1 
plaintiff  was  much  hurt,  bruised,  injured,  &c.,  and  v 
rendered  incapable  of  pursuing  his  calling  of  masi 
mariner. 

Pleas.  First.  Not  guilty.  Third.  To  the  first  cou 
that  the  defendant  was  not  possessed  of  the  vessel  cal] 
the  Jamia*     Issues. 

On  the  trial,  before  Mellor  J.,  at  the  London  Sittii 
after  Trinity  Term,  1865,  it  appeared  that  at  the  ti 
when  the  injury  occurred  the  Jamia,  having  discharg 
her  cargo,  was  for  sale  and  laid  up  for  the  winter,  t 
rigged,  in  charge  of  a  person  who  described  himself 
acting  as  captain  and   shipkeeper  for  the  purpose 
looking  after  her  to  prevent  persons  coming  on  boa 
and  to  air  the  ship.     She  was  lying  in  the  middle  of 
Surrey  Dock,  made  fast  to  a  buoy,  and  next  her  was 
MouldsUe,  also  laid  up,  of  which  the  plaintiff  was 
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shipkeeper.    The  Jamia  had  a  ladder  over  the  quarter        1866. 

by  which  to  descend  into  a  boat  in  order  to  go  from  the        hibbs 

ship  to  the  quay,  but  the  Mouldslie  had  not ;  and  the 

plaintiff,  ivhb  in  the  habit,  ivhen  he  wished  to  go  on 

shore,  of  passing  over  the  Jamia  and  going  down  her 

ladder  into  the  boat  and  no  objection  was  made  to  his 

doing  so.     On  the  night  in  question,  when  it  was  dark, 

the  plaintiff  was  hailed  from  the  quay,  and  when  crossing 

the  Jamia  to  go  ashore  fell  down  one  of  its  hatchways, 

in  consequence  of  one  of  the  hatches  having  been  left 

open  by  Miller^  the  shipkeeper  of  the  Jamia.    A  certified 

<^py  of  the  register  of  the  Jamia  was  given  in  evidence, 

Dy  which  it  appeared  that  the  defendant  was  the  regis- 

^fed  owner  of  that  ship,  but  there  was  no  evidence  to 

^ow  that  the  defendant  was  beneficially  interested  in 

^e  Jamia,  or  had  been  on  board  or  near  her,  nor  by 

^hom  Miller  was  appointed.     The  Dock  Company  have 

power  to  make  regulations  as  to  the  lighting  of  lamps 

^^thin  the  docks,  and  The  Harbours,  Docks,  and  Piers 

Clauses  Act,  1847,  ip  &  11  Vict  c.  27.  s.  71.,  makes  it 

^^   offence  for  any  person  to  have  a  lighted  candle  or 

*^^Hp  in  any  vessel  within  the  dock  except  with  the 

P^i^mission  of  the  harbour  master. 

It  was  objected  for  the  defendant  that  the  certified 
^^Py  of  the  ship's  register  was  no  evidence  that  the 
defendant  was  responsible  £or  the  negligence  which 
^^^sed  the  accident,  and  that  on  the  evidence  the 
plaintiff  was  guilty  of  contributory  negligence.  The 
l^^cumed  Judge  was  of  opinion  that  the  registry  of  owner- 
Bl^i{>,  without  more,  was  not  sufficient,  but  left  to  the 
jarj  the  questions  as  to  negligence  of  the  person  in 
cbai^e  of  the  ship  and  contributory  negligence  by  the 
plaintiff.     The  jury  found  a  verdict  for  the  plaintiff,    ^ 
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1866.       damages  450/.^  leave  being  reserved  to  move  to  enter  a^ 
H1BB8       nonsuit  or  a  verdict  for  the  defendant. 
R^3,  In  the  following  Term, 

Brett  obtained  a  rule  accordingly. 

By  The  Merchant  Shipping  Act,  1854,  17  Sc  IS  Vu 
c.  104.  #.  107.,  re-enacting  stat.  14  &  15  Fict.  e, 
i  i.  12.,  Every  raster  of  any  British  ship  may  be  prove 
in  any  Court  of  justice  either  by  the  production  of  tl 
original  or  by  an  examined  copy,  or  by  a  copy  purporti^^^ 
to  be  certified  under  the  hand  of  the  registrar  or 
person  having  the  charge  of  the  original;  ''and  evi 
such  register  or  copy  of  a  raster,  and  also  every 
tificate  of  registry  of  any  British  ship,  purporting  to 
signed  by  the  B^strar  or  other  proper  officer,  shalL 
received  in  evidence  in  any  Court  of  justice  kc^ 
primd  facie  proof  of  all  the  matters  contained  or  n 
in  such  register  when  the  register  or  such  copy  is 
duced,  and  of  all  the  matters  contained  in  or  indo: 
on  such  certificate  of  registry,  and  purporting  tc^  be 
authenticated  by  the  signature  iOf  a  Begbtrar,  ir^Zsien 
such  certificate  is  produced.'' 

The  rule  was  argued  in  Hilary  Term,  January      ^3* 
and  Easter  Term,  May  7. 

W,  Bush  Cooper,  for  the  plaintiff. — By  sect.  10 
stat.  17  &  18  Vict.  c.  104  the  certificate  of  the  s 
register  is  prim&  facie  proof  of  the  ownership,  anA 
defendant,  being  registered  owner,  is  prim&  facie  liabl 
the  negligence  of  the  person  in  charge  of  the  ship, 
an  action  of  tort  the  presumption  is  that  the 
owner  is  the  beneficial  owner.      [^Blackbium  J. 
presumption  is  weaker  when  the  ship  is  lying  in 
than  when  it  is  being  navigated.]     In  the  case 
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liackney  carriage  the  presumption  is  that  the  person  1866. 
jn^^istered  in  Somerset  House  as  the  proprietor  is  master  hibbs 
of  the  driver.  In  all  cases  of  chattels  which  cannot  |^^ 
carried  about  the  person,  such  as  ships^  carriages  and 
i,  the  presumption  is  that  the  person  in  charge  is 
servant  of  the  owner.  In  the  present  case^  the  ship 
"being  for  sale,  the  shipkeeper  was  on  board  for  the  pur- 
pose of  answering  questions  as  well  as  taking  care  of  the 
aliipb  {^Blackburn  J.  He  might  be  the  servant  of  the 
"broker  who  was  employed  to  sell  the  ship.]  It  was  not 
to  be  the  practice  of  brokers  to  send  their  servants 
remain  on  board  ships  which  they  are  commissioned 
selL  And  there  was  no  evidence  that  this  ship  was 
mortgaged.  [Lush  J.  Here  the  wrongful  act  was  done 
bjr  a  person  who  had  charge  of  the  hatchway :  suppose 
it  lad  been  left  open  by  the  stevedore.]  The  unloading 
Off  this  ship  had  ceased.  In  Cox  v.  Reid{a)  and  Fletclier 
▼•  Seid  {b)  Best  C.  J.  and  Lord  Gifford  C.  J.  held  that 
''^istered  ownership  was  prima  facie  evidence  of  liability 
for  the  repairs  of  a  ship.  In  Frost  v.  Oliver  (c)  and 
^Ucheson  V.  Oliver^  in  error  (d),  where  the  case  was  left 
^  the  jury,  it  was  not  questioned  that  the  certificate 
^^  primfi  fiicie  evidence.  [Mellor  J.  Cox  v.  Iteid  (a) 
*^d  Fletcher  v.  Iteid  (6)  go  farther  than  the  later  cases. 
^f<ichbum  J.  In  Cox  v.  Reid  there  was  a  verdict  for 
*he  defendants ;  therefore  the  direction  of  Best  C  J.  could 
^ot  be  reviewed.]  Proof  of  a  fisust  which  operates  in 
^^^oharge  of  a  party  lies  upon  him ;  Ross  v.  Hunter  {e), 
P^^   Butter  J. :    the  defendant  therefore   should  have 

(a)  By.  #  M.  199.  (b)  By.  #  iJf.  202,  not©  (a), 

(c)  2E.4-B.20l.  (d)  5£'.#i7.419. 

(«)  4  T.  B.  38.  38. 
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1866.        shewn  that  he  was  not  the  master  of  the  person  wh< 
Ui^gg       negligence  caused  the  injury  to  the  plaintifiF. 


▼. 

Boss. 


Kretty  for  the  defendant.— In  an  action  charging  tl 
owner  with  negligence^  the  person  guilty  of  it  mast 
shewn  to  be  not  only  agent  but  servant.     In  an  acti* 
on  a  contract  entered  into  on  behalf  of  the  ship  by 
master^  the  register  is  no  evidence  of  ownership  of 
ship;  Myers  v.  iViUis  (a).     In  Hachwood  v.  LyaU 
which  was  an  action  for  repairs  done  to  a  vessel  of  wl 
the  defendant  appeared  on  the  register  to  be  part  owi 
Cresswell  J.  said,  p.  125^  ''at  one  time^  the  register 
considered  to  be  conclusive  evidence  of  ownership,  ii 
action  for  repairs  or  for  necessaries  supplied  to  a  s~ 
Now  it  is  not  considered  even  primS  facie  eviden 
Jervis  C.  J.  added,  '^  The  Register  Acts  are  mere  maa.'^^ter 
of  fiscal  regulation/'  It  is  consistent  with  the  facts  prc^^^^ed 
here  that  the  defendant  had  no  interest  in  the  Jar^^^^i^, 
and  that  he  was  not  the  employer  of  the  shipkeef^^^r* 
It   lies  on   the  plaintiff  to  give  more  evidence  fclrs-^ui 
what  is  consistent  with  the  defendant  not  being  ow^xs-^f* 
[Blackburn  J.    If  a  man  is  shewn  to  be  legal  owner,  *hc 
presumption  is  that  he  is  beneficial  owner.     Mellar      J- 
Suppose  the  owner  of  a  house  puts  in  a  person  to  t«fcJ^^ 
care  of  it.]     The  register  ia  the   legal  document;     ^' 
shewing  who  is  the  legal  owner  of  the  ship;  but 
the  ship  is  registered  in  the  name  of  a  trustee,  and 
the  legal  owner  is  not  the  employer  of  the  master  of  '^^^ 
ship.     In  Mitcheson  v.    Oliver^  in  error  (c),  Parh^     5* 
said,  ''  In  this  case,  on  the  evidence  it  appears  tba't^    ^^^ 

(a)  17  C.  B.  TJ.  (A)  17  C.  B,  12L 

(c)  5  £•.  ^  j&.  419.  445. 
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defendant  did  not,  by  word  or  deed,  in  any  way  hold        1866. 

out  Thomson  as  his  master;  and  therefore  the  defect        Hidbs 

xvk  this  part  of  the  samming  up  is  material,  and  would         ^^^^ 

ioflaence  the   verdict.'^     [Blackburn  J.     In    Frost   v. 

Oiver  (a)  all  the  Judges  said  that  the   register  was 

primS  facie  evidence,  and  nothing  to  the  contrary  was 

said  in  Mitcheson  y.  Oliver^  in  error ^  which  was  in  effect 

an  appeal  from  the  judgment  of  the  majority  of  this  Court 

in  Frost  y.  Oliver:  the  register  of  ownership  was  treated 

as  one  of  the  elements  of  a  holding  out  of  Thomson  by 

the  defendant  as  his  agent.     [Mellor  J.   In  Mitcheson  v. 

Oliver^  in  error  (Jb),  there  were  other  facts  besides  the 

i'^%ister.]     That  was  a  case  of  estoppel :  there  was  no 

direct  appointment  of  the  master.     [^Blackburn  J.     If  a 

person  takes  possession  of  the  goods  of  the  deceased,  that, 

^uitil  explained^  is  evidence  that  he  is  executor.  If  a  person 

^i^ters  into  occupation  of  a  house  the  owner  has  a  right 

te  treat  him  as  tenant.]     In  those  instances  there  is  no 

i^olding  out.  In  Mitcheson  v.  Oliver,  in  error (c),  Alderson  B. 

®Md,  '''Holding  himself  out'  means  holding  himself  out 

*^  a  character  which  he  does  not  really  bear,  but  which 

antborises  another  person  to  trust  him.^'  In  Maclachlan 

<^  Merchant  Shipping ^  p.  103,  all  the  cases  being  collected 

^^  notes  3  and  4,  it  is  said,  "  the  defendants,  therefore, 

^J^^  not  liable,  on  contracts  for  the  ship  made  l)y  the 

^^^ter,  merely  because  they  are  owners,  ox  appear  on 

th.^  register  as  such :  or  hold  themselves  out  as  owners, 

*^^  are  in  possession  of  the  ship  at  the  time  of  the  con- 

^'"^^     .     .     .     unless  the  master  is  also  held  out  by 

^*^^  defendants  as  their  master  of  the  particular  ship, 

'ing  on  their  behalf  in  the  conduct,  management,  and 

(fl)  2E.4'B.  301.  (*)  5  E.  4'  B.  419. 

(r)  1  Jur.  N.  S.  900.  900. 
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1866.  direction  of  the  vessel^  and  in  ordering  the  goods  and. 
H1BB8  repairs."  [^Mellar  J.  referred  to  Peanon  ▼.  Ndl  (a)^ 
P^'gg  before  Crompton  J.  and  himself,  which  was  an  actioim^ 
against  the  executor  of  a  registered  owner  of  a  ship  fi 
repairs  ordered  by  the  captain^  and,  a  verdict  havi 
been  given  for  the  plaintiff,  a  new  trial  was  granted  01 
the  ground  that  the  contract  was  with  the  captain.] 

Cur.  adv. 


There  being  a  difference  of  opinion  on  the  Bench 
following  judgments  were  now  delivered. 


Mellor  J.    In  this  case  the  defendant  is  sought 
be  made  responsible  for  an  accident  which  happened 
the  plaintiff  in  lawfully  crossing  a  ship  called  the 
lying  in  the  Surrey  Dock,  to  get  to  the  shore 
another  ship,  called  the  MouldsHe,  lying  outside  her. 
must  be  taken  for  granted,  upon  the  finding  of  the  j 
that  the  accident  was  occasioned  by  the  negligeni 
the  shipkeeper  of  the  Jamia,  which  ship  was  then 
had  been  for  some  time  laid  up  in  the  dock  for 
winter.    The  only  evidence  to  fix  the  defendant 
liability  was  the  proof  of  the  register,  in  which  he 
described  as  owner.    There  being  no  other  evidenc^^^ 
was  of  opinion  that  the  registry  of  ownership,  with 
more,  was  insufficient  for  that  purpose,  but  I  left 
questions  as  to  the  £Eu;t  of  negligence  and  of  con 
butory  negligence  to  the  jury,  who  found  their  ver 
for  the  plaintiff,  and  assessed  the  damages  at  450/., 
I  reserved  leave  for  the  defendant  to  move  to  ent^^ 
verdict  or  a  nonsuit  in  case  the  Court  should  b 
opinion  that  there  was  not  sufficient  evidence  for 

(a)  13  W,  R.  967;  12  L,  T.  N,  S.  607. 
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to  leave  to  the  joiy  to  entitle  them  to  find  for  the        1866. 
plaintiff.  Hidbs 

A  mle  to  set  aside  that  verdict,  and  to  enter  a  verdict        ^^^ 
ov  nonsuit  pursuant  to  the  leave  reserved,  was  obtained 
by  Mr.  Brett ;  and  the  question  now  arises,  whether  the 
lere  proof  that  the  defendant  was  the  registered  owner 
the  ship  is  prim&  fade   sufficient  to  fix  him  with 
liability  for  the  negligence  of  the  shipkeeper.    I  retain 
opinion  which  I  formed  at  the  trial,  viz.,  that  such 
idence  alone  was  not  enough  to  submit  to  the  jury  to 
ipport  the  aUegation  in  the  declaration  that  the  de- 
fendant negligently  removed  the  hatches  whereby  the 
soddent  complained  of  happened.    In  order  to  make 
'tixe  defendant  liable  it  was  incumbent  on  the  plaintifi^, 
'opon  whom  the  burden  of  proof  rested,  to  shew  affirma- 
^vdy  that  the  shipkeeper  was  the  defendant's  servant 
^I^Ius  depends  upon  the  ordinary  principles  of  law,  appli- 
<^ble  to  the  case  of  master  and  servant,  and  is  not 
^iKibarrassed  by  consideration^arising  out  of  the  peculiar 
^^^tion  which  the  captain  of  a  ship  in  general  bears  to 
"kte  owner,  and  upon  which  the  liability  of  the  owner  of 
^  ahip  for  repairs  done  to  it,  or  for  necessaries  supplied 
to  it,  by  the  captain's  orders,  may  depend.    Even  in 
that  case,  it  would  appear  to  be  incumbent  upon  the 
plaintiff  who  seeks  to  render  an  owner  liable,  to  shew 
affirmatively  that  the  master  who  gave  the  orders  was 
the  master  appointed  or  sanctioned  by  the  owner,  so  as 
to  make  him  in  the  particular  case  "  his   master''; 
Mitcheion  v.  Oliver ^  in  error  {a).     As  was  said  by  Erie  J. 
^  ^ost  V.  Oliver {b),  ''The  doctrine,   that   the  legal 
o^^nership  of  the  ship  is  proof  that  the  master  has 
*Qthority  to  contract  for  such  owner,  has  been  repeatedly 

(a)  5E.fB,  419.  (6)  2E.^B,  301.  319. 
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1866.        negatived.*'    That  it  is  a  material  drcumstance  as  |^ 

H1BB8        ®^®P  ^  proof  is  undoubted,  and,  coupled  with  evidei^^^ 
•jg^^^         that  the  repairs  were  done  for  the  benefit  of  the  ship, 
the  stores  were  supplied  for  its  use,  may  in  general 
sufficient  prim^  facie  case,  to  call  for  evidence  by 
of  explanation  or  answer;  but  I  apprehend  that 
present  case  differs  materially  from  those.     Here 
registry  is  the  only  evidence,  and  I  cannot  perceive 
the  single  fact  of  ownership  raises  a  presumption 
the  man  in  charge  of  the  ship  was  the  servant  of 
owner  or  appointed  by  him. 

The  ship  in  this  case  was  not  in  the  course  of  i^i^^^vi- 
gation,  and  there  was  absolutely  nothing  to  shew  ^^^liat 
the  owner  ever  came  near  her,  or  knew  that  she  wa^j^s  in 
the  dock.   Whether  the  ship  was  in  the  possession  o^     ^e 
owner,  or  of  a  mortgagee,  or  of  the  dock  authorities^  or 
of  a  broker,  or  of  any  other  person,  did  not  appear.  lo 

the  case  of  Mitcheson  v.  Oliver,  in  error  (a),  Parke  R*^  ^ 
delivering  the  judgment*  of  the  Court  of  Ezcheq'^E^i^ 
Chamber,  says,  in  remarking  upon  a  passage  of  ILf^^=>rd 
CampbeWs  summing  up,  in  which  he  had  put  it  to    ^t^^^ 
jury  *^  whether,  upon  the  evidence  upon  both  sides,  tfc^^y 
were  of  opinion  that  the  defendant  had  authorized    ^^^^ 
goods  and  work  to  be  supplied  and  done  on  his  creciit; 
and  the  goods  and  work  had  been  supplied  and  don^    ^° 
his  credit ;"  proceeds  as  follows,  "  no  doubt,  if  the  j  *"7 
disbelieved  the  parts  of  the  case  that  made  for      *^^ 
defendant,  and  drew  the  primt  facie  inference  froici.   ^^^ 
ownership  and  other  facts,  there  was  evidence  on  wl»^^*^ 
they  might  find  that  Thomson  was  in  fiu5t  master*    *^^ 
the  defendant.*'    It  appears  to  be  clear,  I  think,    "tb** 
Park€  B.   did    not  consider   that   the   mere    fiict       ^^ 

{a)  5  E.  4'  B.  419.  445-6. 


XXIX.   VICTORIA.  665 

oiFv^nership,  without  the  other  facts,  would  have  afforded         1866. 
even    primS    facie    evidence    that    Thomson    was    the        Hibbs 
defendant's  master.  The  action  was  for  ordinary  repairs         ^^^^ 
done  to  the  ship  and  for  goods  supplied  to  it  upon  the 
orders  of  the  registered  master^  and  there  were  other 
circumstances  tending  to  raise  an  inference  as  to  the 
li^hility  of  the  defendant^  but  it  never  appears  to  have 
"been  contended  by  the  counsel  or  suggested  by  any  of 
^l^e  Judges  that  the  registry  alone  would  have  been 
smxfficient  proof  that  the  captain  was  the  captain  of  the 
o'^vner,  so  as  to  bind  him.  Possession  may  be  presumptive 
evidence  of  title,  but  the  converse  does  not  necessarily 
liold,  viz.,  that  title  is  presumptive  evidence  of  posses- 
sion.   It  is  obvious  that  in  the  case  of  things  which  are 
constantly  the  subject  of  demise,  charter,  mortgage,  or 
^^  like,  the  presumption  that  the  actual  possession  is 
^n  the  owner  cannot  but  be  weak,  and  is  not  to  be 
classed  with  those  strong  presumptions  which  shift  the 
ourden  of  proof  from  a  plaintiff  to  a  defendant. 

To  the  general  rule  that  a  party  who  alleges  a  matter 

^nst  prove  it  there  exists  an  exception  in  cases  in  which 

the  subject  matter  of  the  allegation  lies  peculiarly  within 

the  knowledge  of  one  of  the  parties.    In  the  present  case 

however  there  is  no  peculiar  knowledge  on  the  part  of  the 

defendant  within  the  meaning  of  that  maxim.     In  one 

sense,  in  almost  every  case,  the  defendant  has  peculiar 

knowledge  affecting  his  relation  to  the  act  complained 

^^  but  that  is  not  the  knowledge  referred  to.     Here 

^ne  sliipkeeper  could  have  proved  by  whom   he  was 

Vpoiuted,  and  so  have  laid  a  good  foundation  for  the 

Plaintiff's  case  if  appointed  by  the  defendant.     Why 

^^Ulc[  the  burden  of  proof  shift  in  such  a  state  of 

'^'^^  in  order  to  compel  a  defendant  to  disprove  that 
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1866.  wliich  it  was  incumbent  upon  the  plaintiff  to  prove  ?  '. 
HiBBs  *™  ^Q*  aware  of  any  case  in  which  such  evidence  ha 
P^         been  held  sufficient^  and  I  think  that  all  experience  «1 

Nisi  prius  is  against  it. 

For  these  reasons  I  am  6t  opinion  that  this  role 

should  be  made  absolute,  but  as  a  majority  of  ita 

Court  is  of  a  different  opinion  the  rule  will  of  course 

be  discharged. 

Blackburn  J.  In  this  case,  tried  before  my  brothei 
MeUoTi  it  appeared  that  the  plaintiff  was  lawfully  paasini 
over  a  ship  then  lying  in  dock  under  the  charge  of  i 
shipkeeper,  in  order  to  reach  the  quay  from  his  owi 
vessel  which  lay  on  the  other  side.  In  so  doing  he  fU 
through  an  unsecured  hatchway,  and  sustained  considei 
able  injury.  There  was  evidence  proper  to  be  left  t 
the  jury  that  this  accident  was  occasioned  by  tb 
negligence  of  those  having  the  charge  of  the  ship,  ovc 
which  it  was  known  that  the  plaintiff  might  pass,  i 
not  keeping  it  reasonably  safe;  and  the  evidence  wf 
such  as  to  make  it  a  question  for  the  jury  whether  tb 
plaintiff  had  or  had  not  himself  contributed  to  tl 
accident  by  the  want  of  reasonable  care  on  his  part,  bi 
the  only  evidence  to  connect  the  defendant  with  thoi 
having  charge  of  the  ship  was  the  production  of  tl 
ship's  register  by  which  it  appeared  that  the  defendax 
was  its  registered  owner.  It  was  objected  that  thei 
was  no  evidence  to  fix  the  defendant,  and  my  brothc 
Mellor  was  of  that  opinion ;  but  in  order  to  avoid  tli 
expense  of  a  new  trial  he  reserved  leave  to  enter 
verdict  for  the  defendant,  or  a  nonsuit,  and  left  to  th 
jury  the  questions  whether  there  was  negligence  in  th 
shipkeeper  occasioning  the  accident,  and  whether  tiri 
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plaintiff  oould  by  due  care  have  avoided  the  conse-        1866. 
qoences  of  that  negligence.     Both  of  these  questions        Hibbs 
the  jury  found  in  favour  of  the  plainti£     No  question         B^og*. 
iv'as  left  to  the  jury  as  to  whether  they  thought  that  in 
twkMA  the  defendant  was  the  employer  of  the  shipkeeper, 
was  my  brother  Mellor  asked  to  leave  that  question 
the  jury. 

A  role  nisi  was  obtained  to  enter  a  nonsuit  on  the 

grv^^yond  that  there  was  no  evidence  to  fix  the  defendant, 

•bch  was  ai^ed  before  my  brothers  Mellor  and  Lush 

d  mysel£     I  have  come  to  the  conclusion  that  the 

igi^try  was  evidence  which  would  have  justified  the 

in  finding  that  in  fact  the  defendant  employed 

shipkeeper  if  that  question  had  been  left  to  them, 

consequently  that  the  rule  to  enter  a  nonsuit  should 

discharged ;  but  under  the  circumstances  I  think  the 

Oxidant  ought  to  be  permitted,  if  he  desires  it,  to  have 

trial,  costs  to  abide  the  event,  in  order  to  have  the 

ion  of  &ct  more  distinctly  raised  and  determined. 

do  not  think  that  any  liability  attaches  to  the 

^f^ndant  merely  as  owner  of  the  ship.     The  question  I 

i^k  is,  whether  he  employed  the  shipkeeper  as  his 

ant.     In  all  cases  in  which  the  owners  of  a  ship  are 

to  be  made  liable,  either  in  contract  for  neces- 

supplied  on  the  order  of  the  captain,  or,  as  in  cases 

collision,  for  the  negligence  of  the  crew,  or  as  in 

present  case  for  the  negligence  of  the  shipkeeper,  I 

'^ink  that  the  question  really  is  whether  the  persons 

:ht  to  be  charged  were  the  employers  of  the  captain, 

o  made  the  contract,  or  the  masters  of  the  persons  who 

^re  guilty  of  the  negligence,  and  that  the  liability  does 

^Tjt  depend  on  the  title  to  the  ship.     In  cases  of  con-  ^ 

^^*act  a  further  question  sometimes  arises  as  to  whether 
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1866.  the  shipowner  may  not  have  clothed  the  master  wil 
HiBBi  apparent  authority,  so  as  to  be  precluded  from  disputii 
^^  '       his  authority ;  but  in  cases  of  tort  the  question  can 

be  whether  he  in  fact  employed  those  actually  guilty 
negligence.  Whilst  agreeing  however  that  the  ownersl^__^^, 
of  the  ship  does  not  render  the  owners  liable,  either^  i 

contract  or  in  tort,  for  the  acts  of  the  master  and  ci 
or  other  persons  in  charge  of  the  vessel  unless 
owners  are  the  employers  of  those  persons,  I  think 
the  ownership  is  a  very  important  piece  of  evid< 
tending  to  shew  that  the  persons  who  are  proved 
owners  of  the  ship  are  in  fact  employers  of  those 
have  the  custody  of  it.     Ships  are  most  commonl; 
the  possession  of  their  owners,  and  those  who  have 
actual  custody  of  the  ship  are  most  commonly  in 
employment  of  the  owners ;  and  consequently  prooi 
ownership  is  evidence  tending  to  prove  that  the 
sons  proved  to  be  owners  of  the  ship  are  employer^^      ^ 
those  having  the  actual  custody  of  it,  and  the  regis  "^er 
being  evidence  of  the  title  to  the  ship  is,  I  think,  evider:^ce 
that  the  registered  owners  are  in  possession,  and  empK  oj 
those  having  the  actual  custody.    Still  it  is  by  no  mea»-^** 
conclusive.  The  ship  may  be  demised  (though  that  is  v< 
rarely  the  case),  and  the  persons  navigating  her  may 
employed  by  the  lessee;  or  by  a  person  who  has  purchai 
her  but  not  yet  paid  the  price,  and  consequently  not  l»  ^^ 
the  ship  conveyed  to  him,  as  was  the  case  in  Frost      ^* 
Oliver  (a) ;  or,  as  is  the  most  common  case,  they  may      "^ 
employed  by  one  who  is  in  fact  a  mortgagor  in 
sion,  though  the  mortgagee  is  registered  as  absol 
owner.     And  when  the  ship  is,  like  the  one  now  in  q^ 
tion,  not  being  navigated,  but  laid  up  in  dock,  ther  ^=5   ^* 

(a)  2E.^B,  301. 
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the  additional  possibility  that  the  shipkeeper  may  be        1866. 
the  servant  of  the  Dock  Company  or  the  ship's  broker,        hibbs 
or  any  one  else  with  whom  the  owner  may  have  made        j^^ 
so  arrangement  to  keep  his  ship  for  him  as   bailee. 
But  those  are  aU  exceptional  cases,  and  the  facts  lie 
so  entirely  in   the  knowledge  of  the  defendant,  and 
may  80  easily  be  proved  by  him,  that  I  think  a  jury 
would  be  fully  warranted .  in  acting  on  the  primi  facie 
inference  that  the  persons  having  the  actual  custody  of 
tile  ship  are  employed  by  the  owners  unless  some  evi- 
dence to  the  contrary  is  given.    The  case  in  this  respect 
>n  principle  somewhat  resembles  those  in  which  it  has 
i^cen  held  that  evidence  of  possession  of  demised  pre- 
mises is  sufficient  proof  that  the  person  in  possession 
^9  assignee  of  the  lease,  in  the  absence  of  any  evidence 
^f  facta  tending  to  shew  that  he  is  in  possession  as  sub- 
^Bsee  or  otherwise ;  Doe  d.  Morris  v.  Williams  (a) ;  or 
^e  cases  that  establish  that,  though  dealing  with  the 
Xh3s  of  the  deceased  is  quite  consistent  with  the  person 
^o  does  so  being  agent  for  a   lawful  executor,   or 
liming  the  goods  as  his  own,  yet  in  the  absence  of 
y  thing  to  explain  it  the  fact  is  sufficient  to  charge 
t  defendant  as  executor,  '*  for  the  most  obvious  conclu- 
D,  which  strangers  can  form  from  his  conduct,  is  that 
hath  a  will  of  the  deceased,  wherein  he  is  named 
cutor,  but  hath  not  yet  taken  probate  thereof;" 
^laek.  Comm.  5.07. 

\  instead  of  considering  the  case  on  principle  merely, 

K)k  to  the  cases  decided  as  to  ships,  I  find  none  in 

I  it  has  been  held  that  the  title  to  a  ship  is  not 

evidence  that  the  owners  were  the  employers  of 

rson  who  acts  as  captain ;  and  several  which,  as  it 

(a)  OB.^C.  41. 
VIl.  2   X  B.    &   S. 
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1866.       seems  to  me^  are  authorities  for  saying  that  it  is  snfficie 
HiBM       prima  facie  evidence  that  they  are  his  employers- 
Bobs         ^°®  ^^®  ^^  ^*®  *  common  idea  that,  even  if  it 

proved  that  the  owners  did  not  employ  the  captain- 
yet  the  ownership  of  the  ship  conclusively  made  th< 
liable  to  those  who  supplied  necessaries  on  his  ord 
That,  it  is  now  established,  was  a  mistake;    the 
sons  liable    are    those  who  really  were  the   captai 
principals  when  he  made  the  contract,  or  who  have 
eluded  themselves  from  denying  that  that  they  were 
but  in  all  the  cases  on  the  subject  there  was  evidc 
that  the  persons  who  were  on  the  re^ster  as  owi 
were  not  in   fact  the  employers  of  the  captain. 
Abbott  an  Shipping,  7th  ed.,  p.  32,  10th  ed.,  by  S". 
p.  23,  Lord  Tenterden  states  his  view  of  this  law  i\.M 
"  The  title  to  a  ship  may  furnish  evidence  that  rep; 
are  done,  or  stores  supplied  under  the  authority 
upon  the  credit  of  the  l^al  owner,  as,  in  fact,  ±1  ^"cy 
generally  are ;  but  it  does  no  more,  and,  therefore,  iJ^f  it 
appear  that  they  were  made  or  supplied    under    M^ie 
authority  and  upon  the   credit   of  another,  the   le^S^ 
owner    will    not    be     answerable.''      In    Jennings        ^* 
Griffiths  (a),  Lord  Tenterden  left  the  case  to  the  ju:**7> 
using  expressions  which  (though  not  quite  bearing  c^^^ 
the  statement  in  the  marginal  note)  seem  to  me,  wh^^ 
taken  in  conjunction  with  this  passage,  to  shew  tfc^^* 
in  Lord   Tenterden'%  opinion  the  title  to  the  ship 
evidence  that  the  owners  employed  the  captain,  and 
gave  him  authority  to  order  necessaries  for  them,  thoiB«^5 
this  evidence  might  be  rebutted.     This  must  be  hecBM^^^^ 
he  is  in  the  controul  of  their  ship,  and  they  can  expl-^^^^ 
how  that  is  if  he  \&  not  their  captain.     The  same  p»-  ■^^' 

(<7)  Rt/.  4-  M.  42. 
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ciple  applies  where  the  person  in  controul  is  not  the        1866. 
captain^  but  one  acting  as  ship's  husband.     That  was        hibbs 
the  case  in  Fletcher  v.  Reid  {a)  and   Cox  v.  Keid  (i).         ^^^ 
In  Fktcher  v.  Reid  the  plaintiflFs  rested  their  case  on  an 
admission  that  necessary  repairs  to  the  extent  of  540/. 
^Pfcre  done  by  the  plaintiffs  to  the  ship  Asia^  and  the 
bill  rendered  to  one  Bulmer,  and  that  the  defendants 
during  the  time  when  the  repairs  were  done  were  regis- 
tered owners.     Lord  Gifford,  after  objection,  decided 
that  this  was  sufficient  to  call  on  the  defendants  for  an 
answer.     The  defendants  failed  in  proving,  what  it  sub- 
sequently appeared  was  the  fact,  that  they  were  only 
*>^ortgagees,  Bulmer  being  in  fact  not  their  agent  but  a 
luortgagor,  and  the  plaintiff  obtained  a  verdict.     In  Cox 
^-  -Reid,  a  similar  action  against  the  same  defendants, 
they  were  provided  with  evidence  that  the  transfer  to 
*heta  was  only  intended  to  be  as  mortgagees ;  though 
the   then  Registry  Acts  made  it  operate  in  law  as  an 
absolute  transfer.     Best  C.  J.  told  the  jury  that  the 
*^gistered  owner  of  a  ship  is  primS  facie  liable   for 
'^pairs,  but  it  was  for  them  to  say  whether  that  pre- 
s^inption  was  not  met  by  the  facts  of  the  case;  and 
^*^^  defendants  obtained  a  verdict     These  were  but  nisi 
P^ns  decisions,  but  no  attempt  was  made  to  disturb 
^^t;l:ier  verdict 

The  whole  law  on  this  subject  was  discussed  in  the  two 

of  Frost  V.  Oliver  (c)  and  Mitcheson  v.   Oliver,  in 

[d\  and  as  these  are  the  latest  cases  on  the  subject, 

the  latter  was  the  decision  of  a  Court  of  error,  it  is 

^TDaportant  to  see  what  really  was  decided  in  them.     In 

"^^  V.  OKver  the  question  arose  on  a  rule  to  set  aside     • 

(a)  Ry,  #  M.  202,  iiot«  {a).  (h)  liy.  4'  M.  201. 

(r)  2E.^B.  301.  {d)  5E.4B  419. 


▼. 
Boss. 
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18G6.  the  verdict  obtained  by  the  plaintiff  for  misdirection  in 
HiBBs  leaving  the  case  to  the  jury  at  all,  on  the  ground  that 
there  was  no  evidence  on  which  the  verdict  could  be  sap- 
ported  ;  the  Court  having  refused  a  rule  a»  against  the 
weight  of  evidence.  The  evidence,  as  the  Court  then 
took  it  to  be,  is  stated  by  Lord  Campbell  in  the  beginning 
of  his  judgment.  The  evidence  on  the  trial  of  Mitchetm 
V.  Oliver  came  before  the  Court  of  Exchequer  Chambei 
on  a  bill  of  exceptions,  and  is  set  out  in  the  beginninf 
of  the  report  of  that  case  in  error,  and  was  not  quite 
so  favourable  to  the  plaintiff  as  that  stated  in  Frm 
V.  Oliver;  though  in  substance  not  different.  Lore 
Campbell^  in  the  earlier  case,  based  his  judgment  mainlj 
on  the  ground  that  the  facts  were  such  that  Oliver  wm 
precluded  from  denying  that  Thomson  was  his  captain 
even  if  the  jury  believed  that  in  fact  Thomson  was  no 
his  captain ;  the  decision  of  the  Court  of  error  was  thai 
in  this  he  was  wrong.  Wightman  J.,2E,SfB.Sl4 
after  stating  that  "  the  legal  title  to  a  ship  will  fumisl 
prima  facie  evidence  that  repairs  are  made  under  th( 
authority  and  for  the  benefit  of  the  legal  owner :  but,  i 
it  appear  that  they  were  made  under  the  authority  and 
for  the  benefit  of  another,  the  legal  owner  will  not  be 
answerable,^'  proceeds  to  state  as  the  basis  of  his  judg 
ment,  p.  315,  that  there  was  in  that  case  evidence  of  i 
holding  out  by  the  defendant  of  himself  as  the  beneficial 
owner,  and  from  which  he  might  be  imderstood  tc 
have  adopted  the  appointment  of  Thomson,  ''and  tc 
have  held  him  out  to  the  world  as  his  captain/'  The 
Court  of  error  decided  that  in  Mitcheson  v.  OHoen 
there  was  no  evidence  of  any  such  holding  out  as  hii 
captain,  but  they  did  not  impugn  the  earlier  part  a 
his  judgment.     Crompton  J.  did  not  base  his  judgmev 
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OB  this  erroneous  ground.      He  states  the  question        1866. 
to   he,   p.    322,    '*  whether    there    was    evidence    of        hibm 
anj  authority  on    the  part  of  the  master  to  pledge         g^ 
tlie  credit  of  the  defendant  by  giving  the  general  orders 
for  the  supply  of  the  rigging  in  question."     He  says, 
p-     824,  "It  does  not  follow,  from  the  ownership  or 
iE^-ti^rest  in  the  ship  not  determining  the  question  of 
lis^lility,  that  it  is  not  a  material  circumstance  in  ascer- 
tsuxing  the  question  of  credit  and  contract,"  and  he 
p:r>cxeed8  in  a  very  able  and  instructive  judgment  to 
s^^-^v  that  they  did   make  a  primS  facie  case,  though 
li^Ue  to  be  rebutted ;  and  then  asks,  p.  325,  "  How  is 
^^e  prim&  facie  case  to  be  rebutted?     Surely  by  proof 
^^  ^  the  circumstances  by  which  the  contract  is  proved 
^^>   have  been  made  with,  and  the  credit  given  to,  another, 
•^^d  not  to  the  legal  owner.     And  all  the  facts  on  the 
side  and  the  other,  as  to  such  contract  and  credit, 
be  for  the  jury."   He  pretty  plainly  intimates  that 
opinion  the  verdict  was  against  the  weight  of 
ence,  but  that  there  was  evidence  for  the  jury  that 
f^ct  Thomson  was  acting  by  the  plaintiff's  authority. 
•*-  «is  judgment  was  certainly  not  overruled  in  the  Court 
error,  and  is,  in  my  opinion,  correct  in  point  of  law. 
J.,  who  differed  from  the  majority  of  the  Court, 
not  question  that  there  was  prim&  facie  evidence 
authority,  but  states,  as  the  basis  of  his  judgment, 
^*    818,  "I  take  it  to  be  a  general  principle  that,  if 
direct  evidence  of  the  matter  to  be  proved  (here  of  the 
ing  of  the  contract,  and  of  the  giving  of  authority 
that  purpose)  is  adduced  and  believed,  the  circum- 
^taxitial  evidence  from  which  the  matter  to  be  proved 
^'^^ht  be  inferred  in  the  absence  of  direct  evidence  then 
^^^^tiaes  immaterial  and  irrelevant."    This  the  Court  of 


T. 

Boss. 
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1866.  Error  decided  to  be  correct ;  and  I  think  the  only  dif- 
jjjggg  ference  between  Erie  J,  and  Crompton  J.  was  that  the 
latter  thought  the  rule  could  not  be  made  absolute  in 
its  then  shape  because  the  question  whether  the  rebut- 
ting evidence  was  believed  could  not  be  withdrawn  from 
the  jury,  though,  if  the  rule  had  been  granted  on  the 
ground  that  the  verdict  was  against  the  weight  of  evi- 
dence,  he  should  have  thought  that  there  ought  to  be  a 
new  trial,  because  they  did  not  believe  it. 

In  Mitcheion  v.  OUver,  in  error  {a),  the  Court  of  error 
had  to  decide  on  the  exceptions  taken  to  the  summing 
up  of  Lord  Campbell  as  appearing  on  the  bill  of  excep- 
tions. One  of  those  was  that  there  was  no  evidence  to 
go  to  the  jury;  as  to  this  Parhe  B.,  in  delivering  the 
judgment  of  the  Court,  says,  p.  445,  "  Lord  CampbeO 
desires  the  jury  to  consider  '  whether,  upon  the 
evidence  upon  both  sides,  they  were  of  opinion  that 
the  defendant  had  authorized  the  goods  and  work  to 
be  supplied  and  done  on  his  credit,  and  the  goods 
and  work  had  been  supplied  and  done  on  his  credit.^ 
Taking  that  as  a  detached  part  of  the  summing  up, 
unaffected  by  what  went  before,  that  is  unexceptionable,* 
for,  no  doubt,  if  the  jury  disbelieved  the  parts  of  the  case 
that  made  for  the  defendant,  and  drew  the  primfi  fade 
inference  from  the  ownership  and  other  facts,  there  was 
evidence  on  which  they  might  find  that  Thomson  was  in 
fact  master  for  the  defendant ;  and,  that  being  so,  we 
cannot  agree  with  the  exceptions  that  there  was  no 
evidence  to  go  to  the  jury/'  I  do  not  think  that  I  am^ 
entitled  to  rely  upon  this  as  a  decision  of  the  Court  ot 
error  that  the  ownership  alone  would  be  evidence  iron 
which,  whilst  unexplained,  the  jury  might  draw  a  prioLfl 

(a)  5  E,  4'  B.  419. 
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&oie  inference  that  the  persons  actually  in  the  posses-        1866. 
sion  of  the  ship  were  employed  by  the  owners,  for  the        hibbs 
Court  of  error  may  have  proceeded  on  the  other  facts         jj^^^g 
set  out  in  the  bill  of  exceptions ;  though,  on  examining 
the  statement  of  the  evidence  in  the  bill  of  exceptions, 
I  find  very  little  more  than  that  Oliver  was  owner,  and 
i^  as  such,  in  possession  both  before  the  orders  were 
and  after  the  work  was  completed ;  but  I  think  I 
entitled  to  rely  upon  the  authority  of  Crompton  J., 
the  cases  he  refers  to,  as  not  impeached  or  shaken 
the  decision  in  the  Court  of  error.     I  therefore 
that  the  register  was  evidence  from  which,  when 
^^^■^^e^plained,  the  jury  might  properly  draw  the  inference 
the  owner  employed  the  persons  actually  in  charge 
^e  ship,  but  that  it  was  only  evidence  quite  capable 
Y)eing  explained  or  rebutted,  and  therefore  the  defen- 
t  may,  if  he  so  elects  within  a  fortnight,  have  a  new 
:,  costs  to  abide  the  event ;  otherwise  I  think  the 
«  should  be  discharged. 
'Sify  brother  Lush  desires  me  to  say  that  he  agrees  in 
judgment.    The  rule  will  therefore,  in  conformity 
the  opinion  of  the  majority,  be  discharged,  unless 
defendant  elects,  within  a  fortnight,  to  take  a  new 
,  costs  to  abide  the  event,  in  which  case  the  rule 
be  moulded  accordingly. 

Rule  accordingly  (a). 

C^)  The  defendant  elected  to  hare  a  new  trial,  on  which  the  jniy 
"^^Hg  been  directed  according  to  the  opinion  of  the  majority  of  the 
^^^^  retained  a  verdict  for  the  plaintiff,  and  no  attempt  was  made  to 
'^^U^hit. 


1.  A  BMTHit  eannot  recorer  igaiDst  hii  mwMt  &a  iign 
in  faU  seirice  irom  the  negligence  of  the  toremMa  or  mi 
lawful  directioDB  the  serrant  vaa  bound  to  obey. 

",.  The  defendant  wai  a  maker  of  locomotive  engine!, 
_  at  number  of  men.  In  the  <wnrae  of  the  work  ■  trardl 
used  to  hoiit  the  enginee  and  ccnTey  them  to  tendera  tor  t) 


e  moved  on  a  tramway  resting  on  beama  of  tim 
panea  cy  pien  of  brickwork;  the  pien  had  been  recently  p 
and  partly  rebuilt,  and  the  briirbwark  was  freeb.    At  tb 


^.  ^,       d  then  the  beami  bi 

Btrain  thus  cast  npon  tbem.  The  accident  occnired  on  the 
of  using  the  crane,  and  it  wae  the  first  time  that  the  plain 
employed  upon  it.  There  <raa  no  evidence  that  there  was 
the  crane,  or  negligence  in  the  mode  in  which  it  was  iia» 
engine  waa  of  unreasonsble  or  improper  weight,  nOT  of 
pnritj  or  interference  by  Ihe  defendant,  but  hie  fbremtl 
was  present  and  gave  the  directions  in  execution  of  whid 
was  iqjured.  Held  that  the  defendant  was  not  liable,  for 
the  foreman  was  guilty  of  negligence,  be  was  not  the  rep 
the  mauler,  bat  only  a  fellow  servant  of  the  plaintiff,  < 
aalhori^;  <2>,  there  «u  no  evidence  of  peraoual  ii«^ 
defendant. 


n~^HE  declaratioD  stated  that  the  plaintiff  wat 
by  the  defendant  as  his  servant  in  the  t 
painter,  and  to  wash  the  dust  from  a  tocomol 
of  the  defendant,  suspended  from  a  travel! 
which  was  in  motion  and  traTelling  along  ifet 
defendant,  Bupported  hy  pien  of  the  defendant 
defendant  had  the  care,  management  and  direc 
piers,  beams,  crane  and  engine,  and  was  nsiDgat 
the  same  in  his  busiuess  of  an  engineer ;  that  t 


f 
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fitted  to  bear,  and  broke  down  and  gave  way,  and  the        1866. 
cx-ane  and  engine  fell  on  the  plaintiff  whilst  so  engaged      feltham 
irt  the  service  of  the  plaintiff ;  whereby,  &c.  Ekqlasd. 

Pleas.  First,  Not  guilty.  Second.  That  the  defendant 

listd   not  the  care  and  management  or  direction  of  the 

I,  beams,  crane  and  engine.  Third.  That  the  defend- 

had  the  care,  management,  and  direction  of  the 

,  beams,  crane  and  engine  by  means  of  his  servants, 

is  to  say,  the  plaintiff  and  others  his  fellow  servants, 

not  personally,  and  the  defendant  had  no  know- 

of  the  alleged  carelessness,  or  that  the  piers  and 

ms  were  subjected  to  a  weight  they  were  not  fitted 

lear,  and  the  supposed  grievances  were  committed 

the  defendant's  servants,  being  the  fellow  servants 

^he  plaintiff,  and  not  by  the  defendant  personally. 

Xssues  thereon. 

n  the  trial,  before  Cockbum  C.  J.,  at  the  Sittings  in 

Jidlesex  after  Trinity  Term,  1865,  it  appeared  that 

defendant  was  a  maker  of   locomotive  engines, 

ploying  a  great  number  of  men.     In  the  course  of 

^  work  a  travelling  crane  was  used  to  hoist  the 

sines  and  convey  them  to  tenders  for  their  carriages. 

^  crane  moved  on  a  tramway,  resting  on  beams  of 

r,  and  supported  by  piers  of  brickwork ;  the  piers 

been  recently  partly  repaired  and  partly  rebuilt, 

the  brickwork  was  fresh.     It  appeared  that  at  the 

^^'^e  of  the  accident  the  piers  first  gave  way,  and  then 

^^  \)eams  broke  from  the  strain  thus  cast  upon  them. 

^^    accident  occurred  on  the  first  occasion  of  using 

^     crane,  and  it  was  the  first  time  that  the  plaintiff 

^^    been  employed  upon  it.    There  was  no  evidence 

^"ti  there  was  any  defect  in  the  crane,  or  negligence  in 

^    mode  in  which  it  was  used,  or  that  the  engine  was 
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1866.       of  unreasonable  or  improper  weight;  nor  of  any  per- 
Felthax      sonal  privity  or  interference  by  the  defendant;  but  his 
England,     foreman  or  manager  was  present  and  gave  the  directions 
to  hoist  the  engine.     The  traveller  was  worked  by  six 
men^  three  at  one  end  and  three  at  the  other.     The 
crane  as  it  moved  along  oscillated^  and  the  foreman, 
thinking  that  the  men  were  not  working  it  properly, 
directed  them  to  stop,  which  they  did  for  a  minute  or 
so ;  and  he  then  ordered  them  to  move  on  again,  which 
they  did.     Just  before  that  he  had  ordered  the  plaintiff 
to  get  on  the  engine  and  dean  it.    The  plaintiff  did  so, 
and  for  that  purpose  was  on  it  when  in  motion,  and 
whilst  so  engaged  some  mortar  fell,  the  pier  gave  way 
and  the  engine  fell,  and  the  plaintiff's  arm  was  broken. 
Upon  its  being  objected  by  the  defendant's  counsel 
that  there  was  no  case  to  fix  the  defendant  with  liability, 
either  personally  or  for  the  act  of  his  manager   or 
foreman,  the  Lord  Chief  Justice  reserved  the  question 
for  the  Court,  and  the  case  went  to  the  jury,  who  found 
for  the  plaintiff,  with  200/.  damages. 

In  MichaelmcLs  Term,  a  rule  nisi  was  obtained  to  enter  a 
nonsuit  or  verdict  for  the  defendant,  if  the  Court  should 
be  of  opinion  that  there  was  no  evidence  of  the  liability 
of  the  defendant. 

The  case  was  argued  in  Trinity  Term,  May  25  and 
June  4,  before  Cockbubn  C.  J.,  Blackburn,  Mellob 
and  Shee  J  J. 

Digby  Seymour  and  Ddly^  for  the  plaintiff. — First 
The  foreman  was  placed  in  the  position  of  a  deputy 
master,  and  therefore  the  defendant  is  responsible  for 
the  order  given  by  him ;  Grizzk  v.  Frost  («),  before 

{a)  3  F.  (J-  F.  622. 
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^!^bcMum  C.  J.     [Coekbum  C.  J.    I  hoped  the  question        1866. 

±liat  case  would  have  been  discussed  on  a  rule.]  Fblthax 

Siecondly.  Here  is  an  implied  warranty  on  the  part  of  ehqlamd. 
^   master  that  the  place  in  which  his  servant  is  em- 

>3red  is  a  place  of  ordinary  safety ;  at  any  rate  he  ought 

^fcake  reasonable  steps  to  ascertain  that  it  is  so. 


'antoffu  Chambers  and  Hance,  for  the  defendant.— 

If  a  competent  foreman  directs  a  workman  to  do 

t  which  is  dangerous^  the  master  is  not  liable  for 

sustained  by  him,  the  foreman  being  for  this  pur- 

a  fellow  workman ;   Wtgmore  v.  Jay  {a)y  Gallagher 

JPiper  (b)j  per  Erie  C.  J.  and  Willes  J.  j  Morgan  v. 

Vale  of  Neath  Railway  Company  (c).     \^Cockbum 

J.  referred  to  Holmes  v.  Clarke  (d).] 

Secondly.    The  declaration  does  not  allege  that  the 

Pendant  knew  that  the  brickwork  of  the  piers  was  in 

Qgerous  or  defective  state ;  nor  was  it  shewn  to  be 

palpably  insufficient  that  he  ought  to  have  known  it 

dangerous.     If  the  plaintiff  considered  that  there 

danger  he  should  have  declined  to  be  employed 

the  brickwork  had  been  tested,  otherwise  he  acts 

if  there  was  a  warranty  by  the  master  that  the 

^^Ployment  was  safe.      In  Brown  v.  The  Accrington 

'^t^m  Spinning  and  Manufacturing  Company  (limited)  {e) 

^^tin  B.  said  : — *'  Suppose  a  man  negligently  built  a 

^e,  and  continued  to  occupy  it  knowing  the  defect 

ten  years  afterwards  he  employed  a  workman  in  it^ 

C<^i  6  Exch.  364.  {b)  16  C.  B.  N.  S.  669.  670.  689.  694. 

^^^'i  bB.^  8.  570;  affirmed  on  appeal,  Id,  736. 

CcT)  6  fi:  #  ^:  349 ;  affirmed  on  appeal,  7  H.  #  N,  937. 

1«)  3  H  #  C.  611. 616. 
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1866.       whea  it  fell  in  consequence  of  the  original  defect,  iroold 
Felthix      the  owner  of  the  house  be  liable?" 
Esoiji^D.  Our-  odv.  vulL 

Mellob  J.  now  delivered  the  judgment  of  the  Court. 
This  case  stood  over  on  the  suggestion  that  another  case  (a) 
was  pending  for  argument,  before  us,  which  involved  the 
same  points.  On  the  hearing  of  that  case  a  few  days 
ago  it  was  foimd  not  to  involve  any  question  applicable 
to  the  present.  We  therefore  give  our  judgment  upon 
the  facts  which  appeared  on  the  trial  of  this  case.  [His 
Lordship  stated  them.] 

On  the  argument  before  us  it  was  contended  that  the 
defendant  was  liable  on  two  grounds.  Firstly.  It  was 
urged  that  the  foreman  or  manager  was  an  ''alter  ego  ** 
of  the  master,  and  not  a  fellow  servant  of  the  plaintiff, 
and  that  he  was  guilty  of  negligence  in  not  ascertain- 
ing the  sufficiency  of  the  piers  before  he  ordered  the 
plaintiff  to  get  upon  the  engine  to  dean  it  as  it  travelled 
along.  Secondly.  It  was  urged  that  there  was  evidence 
to  fix  the  defendant  personally  with  negligence  in  per* 
mitting  the  engine  to  be  removed  by  means  of  the  piers, 
when  he  might  and  ought  to  have  known  that  they  were 
not  sufficient  for  the  purpose. 

We  are  of  opinion  that  the  plaintiff  is  not  entitled  to 

succeed  on  either  ground.    We  think  that  the  foreman 
or  manager  was  not,  in  the  sense  contended  for,  the 

(a)  Webb  v.  Rennie,  4  F.  4-  F.  608,  in  which  a  rule  for  a  new  trial 
granted  only  on  the  ground  of  the  verdict  being  against  the  evidence 
was  made  absolute.  On  the  second  trial  the  &ct8  proved  were  nearlj 
the  same  as  those  on  the  firsts  and,  the  Lord  Chief  Justice  having  left 
the  case  to  the  jury  in  the  terms  in  which  he  had  left  it  on  the  first,  a 
verdict  was  g^ven  for  the  plaintiff. 
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preseutative  of  the  master.  The  master  still  re-  1866. 
^^mix^ed  the  controul  of  the  establishment,  and  there  was  feltham 
ogling  to  shew  that  the  manager  or  foreman  was  other  ejjq^d, 
m  a  fellow  servant  of  the  plaintiff,  although  he  was  a 
^ant  having  greater  authority.  As  was  said  by  Willes 
in  Gallagher  v.  Piper  {a\  *'  A  foreman  is  a  servant  as 
ch  as  the  other  servants  whose  work  he  superintends.'' 
ere  was  nothing  in  the  present  case  to  shew  that  he 
an  incompetent  or  improper  person  to  be  employed 
foreman  or  manager.  We  are  unable  to  distinguish 
case  on  this  point  from  those  of  Wigmore  y.  Jay  {b), 
Higher  v.  Piper  (a),  and  Siipp  v.  The  Eastern  Counties 
Hway  Company  (c).  We  think  that  this  case  ranges 
^^'t.s^If  with  a  great  number  of  cases  by  which  it  must  be 
^^^^^^sidered  as  conclusively  settled  that  one  fellow  servant 
^^not  recover  for  injuries  sustained  in  their  common 
ployment  by  the  negligence  of  a  fellow  servant,  unless 
^^*^i  fellow  servant  is  shewn  to  be  either  an  unfit  or 
^*^piX)per  person  to  have  been  employed  for  the  purpose; 
^^gan  v.  The  Vale  of  Neath  Railway  Company  {d). 
this  rule  is  not  altered  by  the  fact  that  the  servant 
''^hom  the  negligence  was  imputed  was  a  servant  of 
^^X^erior  authority,  whose  lawful  directions  the  plaintiff 
^^  bound  to  obey.  It  is  diflScult  in  the  present  case 
^  discover  evidence  that  the  foreman  was  guilty  of 
^^y  negligence;  but  the  conclusion  at  which  we  have 
^^ved  renders  it  unnecessary  to  determine  that  ques- 

With  regard  to  the  second  ground  relied  upon  on  the 

(a)  33  L.  J.  a  P.  329.  331.  335;  S,  6.  16  C.  B.  N.  8.  669.  670.  694. 

(b)  6  Exeh.  354.  (c)  9  Exch.  223. 
(4  bB.f  8.  570 ;  affirmed  on  appeal,  Id.  736. 
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1866. 


Fklthax 

V. 

England. 


part  of  the  plaintiff  we  can  find  no  evidence  of  per8<y 
negligence  to  fix  the  master.    There  was  nothing 
shew  that  he  had  employed  unskilful  or  inoom 
persons  to  build  the  piers,  or  that  he  did  know  or  oi 
to  have  known  that  they  were  insufficient  for  the 
which  they  were  to  be  applied.     He  was  a  makei 
engines,  and  therefore  in  that  sense  an  engineer,  bub 
in  the  sense  that  he  possessed  special  knowledge 
the  strength  or  sufficiency  of  brickwork.     We 
in  the  absence  of  such  evidence,  say  there  was  any 
fit  to  go  to  the  jury  as  to  this  ground  of  liabilitj 
we  tlierefore  think  that  the  rule  to  enter  a 
ought  to  be  absolute. 

Rule  to  enter  nonsuit  abso! 


1 


h 
to 
of 

iOt 

to 
ot, 


sod 


Mte, 


Tuesday, 
May  2'ind. 


Springett  against  Balls. 

[Reported  ante,  p.  477.] 


Itt^'^i'        The  Ipswich  Dock  Commissioners,  appellants^Tl^ 

Overseers  of  St.  Peter,  Ipswich,  respondent^ 


[Reported  ante,  p.  310.] 
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[1867.] 


Lloyd  against  Jackson  and  others.  twr'^^^ind 

1807.] 

BeTiae,  before  the  Wills  Act,  7  JT.  4  &  1  Vict  c.  26.,  as  foUows :  "  As  

'^^'iching  such  worldly  estate  wherewith  it  hath  pleased  Gtod  to  bless  me   Devise  before 
^  this  life,"  I  give  to  my  wife  M.  A,  Z.,  whom  I  constitute  my  sole   the  Wills  Actf 
*©cutrix,  **  all  and  singular  my  lands,  messuages  and  tenements  by  her   7  W^.  4  ^  1  Vict. 
■^^ly  to  be  possessed  and  eiyoyed,  together  with  all  my  houses  and   c.  26. 
household  goods,  deeds  and  moveable  effects ;  all  my  children  to  be   Absence  of 
Plicated  and  settled  in  business  according  to  my  wife's  discretion."  words  of  in- 

1.   Held  by  the  Court  of  Exchequer  Chamber,  afRrming  the  judgment   heritance. 
*   the  Queen's  Bench,  that  the  wife  took  an  estate  in  fee  by  reason  of   *•  As  touching^ 
ie  direction  of  the  testator,  for  the  education  and  settling  of  his  chil-   world/restate" 
^"^^   in  bmiiness,  whether  that  direction  was  obligatory  upon  her  or   "  Freely  to  be 
®cr*tionary.  ^      possessed  and 

2«    By  the   Court  of  Queen's  Bench  the  other  words  of  the  devise   enjoyed.** 
^"•ild  by  themselves  have  given  an  estate  in  fee  to  the  wife.     QiuBre,    Direction  for 

tlie  Exchequer  Chamber  ?  children's 

education  and 
settlement  in 

f^  JECTMENT  to  recover  possession  of  lands,  mes-  business. 

suages,  tenements  and  hereditaments  situate  in  the 
tnsh  of  Fishguard,  in  the  county  of  Pembroke, 
'Samuel  and   Thomas  Lloyd,  two  of  the  defendants, 
^seared  to  the  writ,  and  defended  for  the  whole  of  the 
tmises. 

rhe  plaintiff  claimed  to  be  entitled  as  heir  at  law  of 
father  Ebeuezer  Lloyd, 

\q  defendants,  who  were  also  sons  of  Ebenezer  Lhyd, 
ned   under  the   will  of  their  mother,  Mary  Ann 
d,  who,  they  alleged  took  an  estate  in  fee  simple 
r  Ebenezer  Lloyd'^  will. 

the  trial,  before  Blackburn  J.,  at  the  Pembrokeshire 

\  Assizes,  1866,  it  appeared  that  Ebenezer  Lloyd 

dsed  of  the  lands,  messuages,  tenements,  and  here- 

nts  in  question  for  an  estate  in  fee  simple  in  pos- 

having  made  his  last  will   and  testament  in 

dated  the  9th  June^  1809,  as  follows: — 


that  is  to  say,  priacipally  aod  first  of  all  I 
commend  m;  soul  into  the  hands  of  Almigl 
gave  it,  and  my  body  I  recommend  to  the 
buried  in  decent  Christian  burial,  at  the  i 
Mary  Ann  my  wife  and  executrix,  nothing  < 
at  the  General  Besurrection  I  shall  receii 
again  by  the  Almighty  power  of  God ;  and 
such  worldly  estate  wherewith  it  hath  plet 
bless  me  in  this  life,  I  give  and  bequeath 
beloTedwife  Jfary^Fin  Lloyd,yi)iani  Ilikewia 
make,  and  ordain  my  sole  executrix  of  my 
testament,  all  and  singular  my  lands,  me 
tenements,  by  her  freely  to  be  possessed  a 
together  with  all  my  houses  and  household  { 
and  moveable  effects ;  all  my  children  to 
and  settled  in  business  according  to  my  \ 
tion.  And  I  do  hereby  utterly  disallow, 
disannul  all  and  every  former  testaments,  wi 
bequests  and  executors  by  me  in  any  way  be 
willed  and  bequeathed,  ratifying  and  confirm 
no  other  to  be  my  last  will  and  testament, 
whereof  I  have  hereunto  set  my  hand  aud  seal 
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St  DaviiPs,  at  Carmarthen^  on  the  16th  August^  1839.      [1867.] 
-Sfary  Ann  Uoyd,  on  the  death  of  the  testator,  entered        iAxyii> 
into  pofisession  of  all  his  property  described  in  the  writ     zackbok. 
of  ejectment,  and  continued  in  possession  until  her 
death  on  the  14th  March,  1865. 

It  was  contended  by  the  plaintiff  that  the  widow,  in 

cx>n8eqnence  of  there  being  no  words  of  inheritance 

annexed  to  the  devise  to  her,  took  a  life  estate  only,  and 

^Iiat  on  her  death  the  property  devolved  upon  him  as 

^lie  testator's  heir  at  law.     The  learned  Judge  directed 

^     verdict  for  the  plaintiff  as  to  certain  of  the  lands, 

^^^easuages,  tenements  and  hereditaments,  leave  being 

■*^*erved  to  the  defendants  to  move  to  enter  the  verdict 

^^^T'  them. 

In  Easter  Term, 

m^oshua  fViUiams  obtained  a  rule  nisi  accordingly,  on 

ground  that  according  to  the  true  construction  of 

will  of  the  testator  the  devise  to  his  widow  carried 

estate  in  fee  to  her. 

THie   case  was    argued  June  9,  13,  and  judgment 

^^livered  on  the  latter  day. 

JktelHsh,  Giffard  and  J.  W,  Bawen  shewed  cause.-^ 
Fore  the  Wills  Act,  7  fF.  4>  Sc  I  Vict.  c.  26.,  by  a 
^^^^se  to  A.  B.,  without  words  of  inheritance,  the  fee 
^^t}  not  pass,  unless  the  will  contained  some  words  or 
^l^^nses  from  which  arose  a  necessary  implication  that 
^^^c^h  was  the  intention  of  the  testator ;  2  Jarman  an 
^^''Saji,  247-8, 3rd  ed.  In  Loveacres  d.  Mudge  v.  Blight  (o), 
"•^l^ich  will  be  cited  on  the  other  side.  Lord  Man^ld 
\    *'The  principle   is  fully  settled  and   established 

(a)  Cowp.  352.  355. 
^^Xs.   VII.  2   Y  B.    &  g. 


686  [EXCH.  CH.  HILARY  VACATION. 

[1S67.]     ftnd  no  conjecture  of  a  private  imagination  can  shake  a 

Lloyd        rule  of  law/' 

Jaoksoh.  First.  The  words  "  as  touching  such  worldly  estate 
wherewith  it  hath  pleased  Gk)d  to  bless  me  in  this 
life^'  are  introductory^  and  do  not  shew  that  the  testa- 
tor meant  to  make  a  complete  distribution  of  his  pro- 
perty. They  are  not  connected  with  the  disposing 
parts  of  his  will^  so  as  to  be  equivalent  to  saying, ''  with 
reference  to  my  worldly  estate  I  devise  it  to  A.  B" ; 
Denn  d.  Gashin  v.  Gaskin  {a),  per  Lord  Mar^field, 
Doe  d.  Small  v.  Allen  (&).  In  the  former  case  there  was 
only  one  devise  of  real  estate;  and  in  the  latter  only 
one  devisee  of  the  real  estate.  In  Grayson  v.  Aikmsan  {e] 
by  the  necessary  effect  of  the  language  used,  the  woi 
'' estate ''  was  comprised  within  the  disposing  dai 
In  some  cases  the  doctrine  juncta  juvant  was  acted  on^^^cmcmf 
but  that  is  not  intelligible  in  its  application,  and  it  iv^Sr  :Ss 
dear  that  introductory  words  do  not  override  S] 
words  of  disposition ;  Doe  d.  Knocker  v.  Ravell  (cQ. 
Secondly.    The  words  '•  by  her  freely  to  be 


and  enjoyed^'  are  ambiguous  and  not  inconsistent  wi 
a  life  estate ;   Goodright  d.  Dretory  v.  Barron  {e\  whiclK'' 
was  distinguished  by  Lord  Ellenborottgh  and  Le  Blane 
from  Loveacres  d.  Mudge  v.  Blight  {f)^  where  the  word: 
*' freely  to  be  possessed  and  enjoyed*'   were   held 
mean  free  from  all  limitations.     GoodriglU  d.  Drewry 
Barron  was  followed  in  Doe  d.  Ashby  v.  Baines  {g) 
Bromitt  v.  Moor  (A).     Further,  here  is  no 
bequest  of  personal  property  to  the  wife:   the  wor 

(a)  Cowp.  657.  600.  (A)  8  T,  R.  497. 

(c)  1  WiU,  333.  (rf)  2  O.  ^  J,  617. 

(«)  11  East  220.  (/)  Cowp.  352. 

(g)  2  CM.  4^  R.  23;  5  7>r.  655.  (h)  9  JSTwre  374. 37a 


XXX.  VICTORIA.]  687 

^moveable  effects  **  mean  chattels ;  money  at  the  bank       [1867.] 

woold  not  be  included.  Llotd 

Thirdly.  The  danse  '<  all  my  children  to  be  educated     jaoksok. 

And  settled  in  business  according  to  my  wife's  discre- 

tian*^  does  not  create  a  charge  either  on  the  wife  or  on 

^e  estate :  she  is  constituted  the  guardian  of  the  children 

drtring  her  life,  and  that  condition  would  not  require  a 

^rger  estate  than  for  her  life ;  Doe  d.  Ashby  v.  Baines  (a). 

•f  n  some  cases  a  request  amounts  to  a  gift  to  the  person 

**^   whose  favour  the  request  is  made ;  Foley  v.  Parry  (Jb) ; 

*^^^t  here  is  no  specific  charge.     [They  also  cited  Doe  d. 

^^"tafl  V.  AUen  (c),  Moor  v.  Denn  d.  Mellor  (d)  in  House 

^^    Hiords,  Burton  v.  Powers  (e).]     Further,  the  Court 

^^^«not  say  how  much  of  her  interest  the  wife  should 

^I^ply  to  the  purposes  specified ;  therefore  the  words  do 

^^^'fc  create  a  trust  binding  on  her;  Thorp  y.  Owen  (/). 

L-^^^acAiwm  J.  referred  to  1  Jar  man  on   fVilU,  248-9, 

**-^  «d.] 

^^^mhua  Williams  and  H.  G.  Allen,  contra. — The  prin- 

^^^le  which  guides  the  Courts  in  construing  wills  is  that 

"^^^^    intention  of  the  testator  is  to  be  collected  from  the 


^ole  of  the  will.    The  feudal  rules  which  govern  the 

^'^^'^atruction  of  deeds  conveying  real  estate  are  now 

i^egarded,  and  a  lenient  construction  is  put  on  the 

^uage  used  by  the  laity  in  wills :  for  instance,  though 

I^^Tticular  devise  in  a  will  is  void,  it  is  to  be  regarded 

c^oUecting  the  intention  of  the  testator ;  1  Jarman  on 

,  3rd  ed.,  277-8.      In  Nottingham  v.  Jennings  {g) 

(a)  2  a  -ftf.  #  B,  23.  28;  2  Tyr,  655.  659. 
(6)  5  Sim,  138.  (c)  8  T.  R.  407. 

(cO  2  A  #  P.  247.  (e)  SK.4'J.  170. 

(/)  2  Hare  607.  (ff)  1  P-  Wms.  23,  24. 

2  V  2 
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[1867.]      Holt  C.  J.  said,  ''  Though  the  eldest  son  shall  not  tal 
Lloyd       V  ^^^  ^^^i  ^^*  ^^  be  in  hy  descent,  and  so  tl 

Jackboh.  Revise  over  void  in  point  of  limitation,  yet  it  is  sufficiei 
to  manifest  the  intent  of  the  testator/  and  aid  the  coi 
struction  of  an  estate  tail/'  [He  also  cited  Biederma 
V.  Seymour  (a).] 

First.  This  devise  should  be  read  as  one  sentenci 
and  is  tantamount  to  the  testator  saying  ''I  give  all  m 
worldly  estate^  yiz.^  all  my  lands,  messuages  and  tern 
ments,  to  my  wife  /*  and  therefore  passes  the  fee.  I 
Right  d.  Mitchell  y.  Sidebotham  (li),  where  the  dedsio 
in  Denn  d.  Gaskin  v.  Gaskin  (c)  was  followed,  WiUet  J 
p.  764,  observed  on  Cole  v.  BawUnson  {d)  that  ''  U 
whole  devise  was  in  one  sentence :  it  was  all  one  devise 
and  Btdler  J.  said, ''  It  is  impossible  for  us  to  make  th 
only  one  devise,  when  the  testator  has  made  it  two 
The  words  *'as  to  all  my  worldly  estate''  at  tl 
beginning  of  a  will  shew  that  the  testator  intendi 
that  his  will  should  operate  on  all  the  estate  he  hi 
in  the  world,  both  with  regard  to  the  quantity  ai 
quality  thereof;  Grayson  v.  Atkinson  (e),  per  Ix^ 
Hardwicke  ;  Ihbetson  v.  Beckwith  (/%  per  Lord  Talbc 
Loveacres  d.  Mudge  v.  Blight  (g) ;  though  it  may  fail 
do  so  by  reason  of  his  not  expressing  to  whom 
should  ga  In  Denn  d.  Gaskin  v.  GcLskin  {c\  besic 
the  devise  of  the  freehold  messuage  to  the  sons  of  tt 
testator's  sister,  there  were  several  l^acies  to  otl 
relations,  and  therefore  the  will  could  not  be  constru 

(a)  3  Bmv,  368.  (6)  2  Dougl  759. 

{e)  Courp.  057. 

(d)  I  Sfltt*.  234;  2  Ld.  Baym.  831. 

(«)  I  Wits,  333-4.  (/•)  Cos.  temp,  TaHot,  157. 

{g)  Coup,  362. 
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as  disposing  of  all  the  testator's  worldly  estate  to  the       [1867.] 

legatees  of  the  messuage;  and   there  were  no  words        llotd 

connecting    the    devise    of    the    messuage    with    the      Jackson. 

introductory  clause.     In  Smith  y.  Coffin  (a)  WiUiams 

Serjt  arguendo^  referring  to  that  case,   said,   '*Lord 

.^fiansfield  there  makes  a  distinction  between  cases  where 

"^Iie  testator  connects  the  introductory  clause  '  as  to  all 

Ilia  worldly  estate'  with  the  particular  devise,  and  where 

'^Iiere  is  no  such  connection.''      In  Doe  d.  Small  v. 

^^Alien  {I!)   there  was  a  specific  devise  of  part  of  the 

^t^estator's  estate  to  A.,  and  of  other  part  to  A.  for  a 

of  years,  and  from  and  after  the  term  to  the 

of  the  testator :  also  the  case  found  that  he  died 

of  other  tenements  not  devised  by  his  will;  and 

it  was  dated  the  20th  March,  1762,  and  he  died 

the  22nd,  he    could  hardly  have  acquired  other 

l&xi.d8  in  the  interval      In   Goodright  d.   Drewry  v. 

JB warren  (c)  there  were  several  devisees,  and  the  word 

**  estate*'  in  the  introductory  clause  was  completely 

disjoined  firom  the  devise  in  question  and  could  not 

l>^  brought  down  to  join  in  with  the  latter  clause. 

Secondly.    In  Loveacres  d.  Mudge  v.  Blight  (d)  the 

words  "  freely  to  be  possessed  and  enjoyed"  were  held  to 

P»afl  the  absolute  property  of  the  estate.    In  Ooodright 

^  -Orewrg  v.  Barron  (c),  where  similar  words  were  held 

^ot  to  carry  a  fee,  the  will  contained  a  devise  of  a  cottage 

^  ^  and  his  heirs,  shewing  that  the  testator  knew  how 

^  Si^e  a  legal  fee  when  he  so  intended.     [Blackbura  J. 

^  ^  Jarman  on  WiUs,  254,  8rd  ed.,  Goodright  d.  Drewry 

^'  ^nrron  (c)  is  cited  as  a  decision  "that  a  devise  of 

^^^i«  to  a  person  by  her   *  freely  to  be  possessed  and 

(a)  2  H.  Bl,  444.  449.  (h)  8  T.  B.  497. 

{e)  11  Eatt  220.  (d)  Cowp,  352. 


irhich  would  include  hia  heir,  abould  be  < 
settled  in  business  according  to  her  diao 
amonntB  to  a  charge  on  the  estate ;  Broad 
Foley  V.  Parry  (A),  affirmed  on  appeal 
Brougham.  And  vherever  a  charge  is  im] 
contingent  and  however  small,  it  carries  the 
the  devisee  might  be  a  loser  by  the  devise  j 
T.  Holmei  (d),  per  Lord  Kenyan.  [They  alsi 
Falmer  v.  Richards  {t)  and  GoodtitU  d.  Ft 
dem  (jy]  The  discretion  given  to  the  wi' 
prevent  a  trust  being  created  for  the  childn 
T.  Elcum(y),fer  Knight  SruceY.  C;  CoA 
tabodie  {h).  In  Tlwrp  v.  Ovoen.  (i),  where 
a  veiy  informal  will  were,  "  I  give  the  ab 
my  wife  that  she  may  support  heiaelf  and 
according  to  her  discretion,  and  for  that  pv 
ram  V.  C.  thought  it  a  doubtful  case,  bui 
legal  conclusion  that  the  testator  had  given 
to  his  wife  absolutely,  merely  expressing  th 
he  had  done  so.  Further,  it  is  sufficient  tt 
manifests  an  intention  on  the  part  of  the 
the  widow  should  educate  the  children,  th 
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only  a  moral  obligation  on  her    to  comply  with  his      [1867.] 
^'■^es-  Lloid 


Blackburn  J.    After  the  arguments  which  we  have 
Ikeard,  and  the  advantage  of  an  interval  for  considering 
^Iie  case,  it  is  unnecessary  to  take  further  time  before 
our  judgment.    The  question  is  whether  there 
sufficient  in  this  short  will  to  shew  that  the  widow  of 
'tliG  testator  took  an  estate  in  fee.    We  have  come  to 
^Iie    conclusion  that  upon  the  true  construction  of  it 
did. 
Ilie  general  principle  in  construing  wills  is  to  en- 
vour  to  collect  the  intention  of  the  testator  from  the 
hole  will ;  not  the  intention  in  the  full  sense  of  that 
oard  as  a  person  not  a  lawyer  would  understand  it ; 
the  intention  expressed  in  proper  words  according 
the  rules  of  law.    At  a  very  early  period  it  was 
^^^tied  that  a  devise  of  lands  or  tenements  to  A,  B. 
^>perated  only  to  give  an  estate  for  life,  and  did  not  dis- 
Uxherit  the  heir,  unless  the  testator's  intention  to  do  so 
"vras  dearly  expressed  in  other  words  or  provisions  of  the 
^vrill.     The  question  whether  such  an    intention  was 
aoffidently  expressed  often  led  to  great  niceties,  and  the 
Ck>iirts  have  struggled  to  catch  at  expressions  in  order  to 
carry  out  what  they  were  persuaded  was  the  intention  of 
the  testator.  We  however  desire  not  to  disturb  previous 
^eciaionsy  which  would  cast  doubt  on  titles  to  estates. 
^  tlie  first  place  it  has  been  decided  that  where  the 
^orii  "  estate''  or  some  equivalent  term  is  xused,  as  if  a 
^^^t^tor  devises  *'all  my  estate  in  Black^cre  to  A.  B.," 
^'^  sufficiently  expresses  his  intention  that  the  devisee 
**ioxcld  have  the  whole  estate  in  B.,  and  is  to  be  construed 
demise  of  the  inheritance.    But,  on  the  other  hand. 


V. 

Jaoksoh. 


692  [exch.  ch.  hilaey  vacation. 

[1867.]  a  mere  recital  at  the  beginning  of  the  will  shewiog  Uii 
I^toTu  the  devisor  did  not  intend  to  die  intestate  will  not  mail 
Jaouov.  ^  subsequent  devise  carry  the  fee,  unless  indeed^  thoug 
the  distinction  is  a  nice  one^  the  introductory  wore 
may  be  brought  down  and  united  with  the  devise^  i 
that  the  will  may  be  read  as  saying  "  I  do  not  intend  i 
die  intestate,  but  to  dispose  of  all  my  estate,  and  I  giv 
and  devise  it  accordingly." 

The  words  at  the  beginning  of  this  will,  *'  Touchin 
9uch  worldly  estate  wherewith  it  has  pleased  God  t 
bless  me  in  this  life/'  express  no  more  than  that  tt 
testator  intended  not  to  die  intestate.  Denn  d.  Gatk 
V.  Gaskm  (a).  Doe  d.  Small  v.  AUen  (&),  shew  that  tl 
word  ^^  estate''  in  the  introductory  part  of  the  wil^« 
not  brought  down  and  incorporated  in  the  devise,  dc 
not  enlarge  it  so  as  to  give  the  inheritance.  Mr.  H'tlUa 
attempted  to  distinguish  those  cases  firom  the  present, 
the  ground  that  here  is  only  one  devise  to  one  devisee.  9 
in  Denn  d.  Gaskin  v.  GasJein  (a)  an  equal  interest  in  € 
property  was  devised  to  the  three  devisees,  and  in  Dor- 
Small  V.  Allen  (A)  there  was  only  one  devise ;  the  S 
that  the  testator  died  seised  of  other  lands  not  compris 
in  the  will,  and  as  to  which  he  intended  to  die  intesta. 
did  not  affect  the  judgment 

After  the  introductory  words  the  will  before  us  gvB 
all  the  testator's  lands,  messuages  and  tenements  to  t 
executrix  "  by  her  freely  to  be  possessed  and  enjoyec 
And  in  Loveacres  d.  Mudge  v.  Blight  {c)  Lord  Mansft 
gave  some  weight  to  these  words;  but  in  the  subsequfl 
case  of  Goodright  d,Drewry  v.  Barrow  {d),  where  the  siu 
words  occurred,  and  Loveacres  d.  Mudge  v.  BUght  v 

(a)  Cofop,  657.  (*)  8  T.  B.  497. 

(c)  Oywp.  352,  {i)  11  Eatt  220. 
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bsmight  to  the  notice  of  the  Courts  it  was  held  that  by      [1867.] 
"^iacmselves  they  were  not  sufficient,  and  we  ought  to        Lloyd 
ificJlow  that  decision.  jA<«iow. 

We  now  come  to  that  part  of  the  will  which  I  think 
m^  raffident  to  give  to  the  widow  an  estate  of  inheritance. 
,AJta  devising  all  his  lands  to  his  wife  by  her  freely  to 
possessed  and  enjoyedy  together  with  all  his  houses 
id  household  goods»  &c,  the  testator  uses  these  words, 
*'  All  my  children  to  be  educated  and  settled  in  business 
According  to  my  wife's  discretion.''    It  has  been  esta- 
Idiahed  by  the  cases  in  the  Court  of  Chancery,  whether 
rightly  or  not  is  immaterial,  that  on  a  devise  of  lands 
^tbont  words  of  limitation,  if  it  appears  that  the  devisee 
would  incur  a  burthen  by  accepting  the  estate,  that  is 
*>^  indication  that  the  testator  meant  to  give  him  the 
itiheritance ;  as  otherwise  the  devisee  might  be  a  loser. 
-^  the  devise,  accompanied  by  a  burthen,  was  to  a  very 
^d  perscm,  whose  life  was  worth  only  a  few  years  pur- 
olias^  the  burthen  might  exceed  the  value  of  his  life, 
^^d  that  would  be  strong  ground  for  concluding  that 
^lie  testator  intended  that  the  devisee  should  have  a 
'<^>'ger  interest   in  the  estate.      On   the   other  hand, 
^^  the  devise  was  to  a  young  person  whose  life  might 
^^Q    worth  many  years  purchase,  and  the  charge  was 
Only  a  small  annuity,  the  conclusion  would  be  differ- 
^^t-     Then   the  question  whether  the  wUl   is  to  be 
oonstmed  as  giving  the  inheritance  or  not  would  depend 
On  whether  the  estate   and  the   burthen  placed  upon 
>t   were  large  or  small,  which   would  introduce  un- 
certainty.   Accordingly,  in  2  Jarman  on  fVilk,  248,  3rd 
®^>  it  is  said, ''  It  has  been  long  settied  that  where  a 
deviae^^  whose  estate  is  undefined,  is  directed  to  pay  the 
^^tator's  debts  or  legacies,  or  a  specific  sum  in  gross, 


does  not  preveDt  tlie  enlai^ement  of  the  c 
goes  on  to  say  that  for  the  same  reason  tb< 
nature  of  the  charge  makes  no  difference.  ' 
then  Brises  vhether,  if  the  widow  in  this  ca» 
dense,  there  will  be  an  obligation  on  her  to 
testator's  children  and  settle  them  in  busine 
to  her  discretion.  It  may  be  that  the  Court 
would  impose  this  burthen  upon  her,  trea 
fiduciary  discretion,  so  that  she  could  not  di 
property,  but  most  bouft  fide  apply  it  in  dist 
trust  reposed  in  her;  and  here  the  bun 
widow  might  be  considerable.  But  in  ti 
cases  the  question  whether  the  discretion  | 
will  is  to  be  treated  as  an  obligatory 
enforced  in  equity,  or  as  merely  the  ex[ 
wish  OB  the  part  of  the  testator  withoi 
the  deyisee  of  the  power  of  obeying  or  disi 
has  turned  on  various  niceties.  And,  if 
cessary  in  the  present  case  to  decide  whi 
should  pause  in  order  to  examine  the  equit 
upon  which  those  cases  proceeded.  Bui 
necessary  J  for,  looking  at  the  reason  of  1 
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t;]:ie  testator's  wish  that  a  particular  charge  should  be      [1867]. 
ixicurred:    for  instance,  if  a  testator  devises  land  to        lloyd 
-^.  B.,  and  requests  that  in  consequence  of  that  devise      z^woh, 
Ise  urill  pay  certain  sums  of  money,  in  which  case  the 
devisee,  though  not  bound,  would  feel  a  moral  obliga- 
-fcion  to  comply  with  the  testator's  wish.     In  either  view, 
according  to  the  principle  of  decided  cases,  there  is 
evidence  of  an  intention  that  the  executrix  should  have 
iJie  inheritance.    The  rule  therefore  will  be  made  abso- 
lute to  enter  the  verdict  for  the  defendants. 

Hellor  J.  Looking  at  the  whole  of  this  will,  I  am 
of  opinion  there  is  a  clear  intention  on  the  part  of  the 
testator  that  his  wife  should  take  an  estate  in  fee.  Mr. 
JMieOish  succeeded  in  his  argument  so  far  as  to  shew  that 
it  If onld  be  unsafe,  unless  we  threw  doubt  on  the  decided 
cases,  to  hold  that  the  introductory  words  '*  as  touching 
s^ch  worldly  estate  wherewith  it  hath  pleased  God  to 
Uess  me  in  this  life,'*  if  not  brought  down  into  the 
devise,  would  carry  the  fee.  I  think  also  that  he  succeeded 

• 

^  shewing  that  the  words,  ''  freely  to  be  possessed  and 

^joyed/'  are  not  sufficient  for  that  purpose.     But  I 

^S^'^e  with  my  brother  Blackburn  it  is  not  enough  that 

^^  and  another  part  of  the  will,  taken  by  itself,  will  not 

'^^''y  the  fee ;  we  must  decide  upon  the  words  of  the 

^hole  taken  together.  The  argument  of  Mr.  WilUams  is 

'^xig  to  establish  that,  though  the  words  to  which  I  have 

'^^^irred  do  not  by  themselves  suffice,  they  indicate  the 

^^^iition  of  the  testator,  and  assist  us  in  coming  to  a 

^^clusion  as  to  the  meaning  of  the  other  words  "  all 

y    children  to  be  educated  and  settled  in  business 

^^^^rding  to  my  wife's  discretion.'*     I  doubt  whether 
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[1867.]  this  will  creates  an  equitable  charge  on  the  widow 
Llotd  which  a  Court  of  equity  would  enforce.  Still,  ift^^ 
JAOKBoir  ^®  ^®^  called  upon  to  decide  the  question,  it  may 
that  either  the  authorities  cited  against  the  obligatioi 
are  distinguishable  or  that,  consistently  with  them,  lool 
ing  at  the  whole  will,  we  might  say  that  by  these  woi 
the  testator  manifested  an  intention  that  his  childrc 
should  be  educated  and  settled  in  business,  whilst  tl 
mode  only  of  carrying  out  that  intention  was  left  to  tl 
discretion  of  his  widow,  with  no  power  on  her  part 
decline  the  trust,  but  that  an  obligation  was  im| 
on  her  to  do  that  which  the  testator  manifested 
intention  she  should  do.  For  if  it  was  left  to  her  opi 
to  educate  the  children  or  not,  the  word  ''  discreti< 
need  not  have  been  used.  But  I  agree  with  my  W. 
ther  Blackburn  that  the  principle  of  the  cases  in  wk  -k^:^ 
a  chaise  was  imposed  on  the  estate  devised  is,  that  ^t.Kie 
words  imposing  that  charge  were  used  as  evidence  of  -A^^Kie 
intention  of  the  testator;  and  that  priniciple  appM^K^o 
here,  for  it  is  immaterial  whether  the  words  amoK:v.^v>i 
to  an  absolute  obligation  or  a  mere  recommendatiorv-  ^ 
the  widow  that  she  should  exercise  that  discretion  ir^^^ 
regard  to  her  children  which  a  husband  might  reas^=^^^' 
ably  expect.  In  either  case  it  would  be  necessary  t'S^*--^^ 
the  same  amount  of  estate  should  pass  to  her  in  on^^^^ 
to  carry  out  the  testator's  intention^  K  he  relied  ^^^ 
his  wife  doing  what  he  wished,  he  must  have  intenc3B>^^ 
that  she  should  take  such  an  estate  as  would  enable  IK^*-^ 
to  carry  out  the  objects  which  he  had  in  view. 


Shee  J.    The  clear  result  of  the  cases  cited  is  t^'9^^^^ 
words  shewing  an  intention  to  pass  the  whole  quan-fc^^^^^ 
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the  testator's  interest  in  a  particular  property  may       [1867.] 


V. 

Jaoksoh. 


sufficient  to  carry  the  fee  though  no- words  of  inherit-        lloyd 

Loe  are  used.     The  words  of  this  wiU,  independently 

of  any  construction;  legal  or  equitable^  which  has  been 

put  upon  similar  words^  indicate  an  intention  to  give 

*t:]ie  whole  of  the  testator's  real  and  personal  estate  to 

Iu8  wife  to  be  by  her  freely  possessed  and  enjoyed.     I 

aihould  have  had  some  difficulty  in  coming  to  the  con- 

otnsion^  from   the  words  ''as  touching  such  worldly 

estate  wherewith  it  hath  pleased  God  to  bless  me" 

tJiski  the  widow  took   more  than   a   life   estate,    for 

they  are  not  incorporated  with  the  devising  part  of 

the  will.     The  intention   however  of  the  testator  is 

xps^e  apparent  by  his  direction  as  to  his  children  being 

educated  and  settled  in  business,  and  it  matters  not 

'^V'liether  it  is  the  mere  expression  of  a  wish  or  creates  a 

^^*ti8t,  provided  we  are  satisfied  that  his  intention  was 

^Hat  his  wife  should  enjoy  the  real  estate  devised  to  her 

^^^  a  way  consistent  with  the  discharge  of  his  and  her 

*^f)ral  duty  to  their  children,  not  merely  with  reference 

their  nurture  in  childhood,  which,  in  the  majority  of 

would  not  derogate  from  the  full  and  free  enjoy- 

^^ent  of  the  estate  by  the  widow,  but  subject  also  to 

^^   outlay  on  their  account   for  their  education  and 

^^tlement  in  business  for  which  the  profits  of  the  estate 

during  her  life  might  not  be  sufficient.    Though  mindful 

^^f  his  duty  to  his  children,  he  gives  nothing  directly  to 

^hem ;  but  he  gives  to  his  wife  such  an  estate  as  would, 

Xanless  she  forgot  her  duty,  secure  the  object  of  educating 

^uid  settling  them  in  business.     It  has  been  argued  that 

^be  words  at  the  end  of  the  devise  "  at  her  discretion" 

import  that  the  executrix  should  have  the  discretion 
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to  dispose  of  the  estate  in  any  way  she  might  think 
proper,  without  reference  to  the  interests  of  the  children : 
but,  coupled  with  the  rest  of  the  will,  the  right  construc- 
tion is  that  suggested  by  my  brothers. 

Rule  absolul 


The  plaintiff  having  appealed  from  this  judgment,  t 


^Saturdapf 
rehruary  2iid, 

1867.]  case  was  argued  in  Hilary  Vacation,  Feb.  1  and  2, 

judgment  delivered  on  the  latter  day* 


e 
4 


MeUish  {Giffard  and  J.  W.  Bowen  with  him),  for  t 
plaintiff. — The  exordium  of  the  will  is  religious^  and 
words  *' worldly  estate"  are  introduced  by  the  testator  o 
because  he  is  entering  on  the  secular  part  of  his 
The  argument  for  the  defendants  in  the  Court  below 
threefold,  being  founded,  first,  on  the  introductory  wo: 
"  as  to  such  worldly  estate  wherewith  it  hath  pi 
God  to  bless  Ine  in  this  life  -/'  secondly  on  the  wo: 
in  the  disposing  clause,  "  freely  to  be  possessed 

enjoyed ;''  and  thirdly,  on  the  direction  of  the 

• 

**  all  my  children  to  be  educated  and  settled  in  busin 
according  to  my  wife's  discretion."  The  Court  bel 
negatived  the  inference  drawn  from  the  first  two  arj 
ments,  but  held  that  on  the  third  the  widow  took 
estate  in  fee.  It  has  been  long  settled  that  a  gene 
devise  with  a  charge  however  small  on  the  person, 
where  the  devisee  is  directed  to  pay  the  testator's  de 
or  legacies,  or  a  specific  sum  in  gross,  enlarges  the  esta^ 


r 


XXX.  victoria]  699 

an  estate  in  fee^  becanse  the  testator  could  not  [1867.] 
▼e  intended  to  give  the  devisee  a  damnosa  hsereditas.  ij,oyd 
it  is  also  well  established  **  that  the  mere  imposition  jj^^go^i 
a  bnrden  on  the  land  (without  saying  by  whom  it 
to  be  borne)  has  not  the  efifect  of  enlarging  the 
of  any  devisee  ;**  2  Jarman  an  PVtlby  249, 
ed.  Th  Moor  v.  Denn  d.  Mellor  [a),  in  the 
ouse  of  Lords,  the  devise  to  the  wife  was  ''after 
X^ctyment  of  my  just  debts  and  funeral  expenses/' 
^K^Kid  it  was  held  that  the  wife  took  only  an  estate  for  life. 
--^f^^acdonald  C.  B.,  in  delivering  the  judgment  of  the 
:,  p.  252,  at  first  thought  that  the  words  were  "  a 
on  the  lands  in  the  hands  of  the  devisee,"  but  it 
diflScult  to  understand  that  This  case  had  the  efiect 
overruling  2}(^  d.  Palmer  v.  Richards  (b).  In  Burton 
-  J\noers  (c)  fVood  V.  C.  said: — "There  is  another 
of  cases  of  which  Moor  v.  Venn  d.  Mellor  (a)  is 
principal  authority^  where  the  gift  is  to  the  devisee 
^C^er*  satisfSaction  of  some  previous  legacy^  and  there 
devisee  takes  nothing  until  the  legacy  is  satisfied. 
Ss  not  a  legacy  given  out  of  his  interest^  but  it  is  an 
^^^^ependent  charge  upon  the  same  property,  and  not 
^^^^til  after  that  charge  is  provided  for  is  any  interest 
en  to  the  devisee.  In  those  cases,  the  whole  fee 
QQple  is  subject  to  the  charge ;  and  whether  the  devisee 
68  a  life  estate,  or  more,  the  charge  exists,  and  he 
no  interest  at  all  until  provision  for  it  is  actually 
de ;  and,  consequently,  it  cannot  be  inferred  in  any 
that  the  charge  is  to  be  paid  out  of  the  estate  given 
the  devisee,  it  being  in  fact  paramount  thereto;    and 

(tf)  2  A  #  P.  247.  (h)  3  T.  R.  356. 

(c)  ZK.^J,  170.  172. 


at  the  expense  of  the  estate  devised.  [  fftll 
a  derise  to  a  wife  to  provide  suitable  mar 
daughters,  would  it  not  confer  a  fee  o 
mere  obligation  imposed  on  the  devisee  i 
test ;  but  the  intention  of  the  testator  aa 
which  the  devisee  should  have  over  the  ea 
wife  had  died  within  six  months  after  tfa 
charge  on  the  estate  would  still  have  cont 
the  trustee  or  guardian  of  the  children  d 
but  the  purpose  of  educating  and  settlinf 
in  husineBs  is  to  he  carried  out  after  her  d 
it  b  as  if  the  testator  had  said  that  his  d 
be  educated  and  settled  in  bunnesa  out  of 
Foley  V.  Pony  {a),  a£Srmed  on  appeal  (J 
devise  over  to  the  great  nephew  who  was  to 
and  educated  b^  the  wife.  In  Th«rp  v. 
devise  to  the  wife  was  expressed  to  be  tl 
support  herself  and  her  children  according 
tion,  and  for  that  parpoee.  Here  the  dev 
a  gift  in  favour  of  the  children ;  and  the 
charged  in  the  hands  of  tlie  heir,  which  is 
favourable  to  them. 
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Keilt  C.  B.    We  are  called  upon  to  give  our  decision      [1867.] 
on  tbe  legal  effect  of  this  will,  and  to  determine  whether        u^ 
the  devisee  under  it  takes  an  estate  for  life  or  an  estate      j^cksoh. 
in  fee  simple.     The  principles  of  law  which  apply  to  the 
construction   of  such  a  devise   have  been  most  cor- 
rectly stated  by  Mr.  Mellish  and  illustrated  by  decisions 
of  high  authority,  and  we  are  bound   to  dispose  of 
the  case  according  to  the  rules  of  law  in  force  before  the 
Wills  Act,  7  fV.  4i  Sc  1  Vict,  c.  26.,  came  into  opera- 
tion, whatever  opinion  we  may  entertain   of   them. 
We  must  consider  the  terms  of  this  devise,   and  see 
whether  there  is  not  within  its  four  comers  language 
which,  applying  the  rules  referred  to,  compels  us  to 
hold  that  an  estate  in  fee  and  not  merely  an  estate  for 
Kfe  was  given  to  the  widow.     The  language  of  the  will, 
aflter  reciting  some  matters  to  which  it  is  unnecessary  to 
'^fer,  is  as  follows:    [His  Lordship  read  the  devise.] 
"^ere  is  nothirig  in  the   remainder  of  the  will  which 
*nro^8  any  light  upon  this  portion  of  it.     As  to  the  first 
^ords,  "  and  as  touching  such  worldly  estate  wherewith 
Jt  hath  pleased  Gtod  to  bless  me  in  this  life,''  whatever 
^^  naay  think  is  their  natural  import,  it  is  conclusively 
•^ttled  by  authority  that  although  such  words  seem  to 
•^e\r  an  intention  in  the  testator  to  dispose  of  all  his 
interest  in  his  real  property,  they  have  not  by  themselves 
***at  effect  in  law,  and  therefore  convey  an  estate  for  life 
^d  not  an  estate  in  fee.  The  circumstance  of  appointing 
^^^  wife  executrix  of  his  will  leaves  the  question  where 
'^ns.     Then  come  the  words  in  the  disposing  clause, 
^1  and  singular  my  lands,  messuages  and  tenements 
y  lier  freely  to  be  possessed  and  enjoyed.''     Now  it  has 
^^n  held  that  a  devise  of  "  all  and  singular  my  lands," 

^OL.  VII.  2  z  B.  &  s. 
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[1867.]      &c.f  is  not  descriptive  of  the  quantity  of  estate  derisedj 

jjuyjj,       and  does  not  necessarily  carry  the  fee,  but  may  con! 

JacLsoh      only  an  estate  for  life;   and  that  notwithstanding  thi 

large  additional  words  '*  by  her  fredy  to  be  poasessec^ki^ 
and  enjoyed/'    Therefore  I  should  not  be  prepared 
say  that  those  words,  either  alone  or  even  joined  wil 
the  words  '^  together  with  all  my  houses  and  househol 
goods,  deeds  and  moveables,''  pass  the  fee ;  though 
is  difScult  to  say  to  what  case  the  maxim  juncta  ji 
should  apply  if  not  to  this  will,  for  it  begins  by 
porting  to  dispose  of  all  the  testator's  worldly 
and  then  to  a  devise  of  all  his  lands  he  adds  a  gif^      o 
all  his  household  goods,  shewing  a  general  intent^S^on 
on  his  part  to  devise  and  bequeath  the  whole  of    ^Kmis 
property  to  his  wife.     But  it  is  unnecessary  to  defc^^rr- 
mine  on  the  construction  of  the  will  with  the  aid  of    ^fcXic 
maxim  juncta  juvant,  because  the   above    words      ^we 
followed  by  others  which  leave  no  reasonable  doubt      o^ 
the  question.     These  words  are,  "  all  my  children  to   l^ 
educated  and  settled   in    business    according  to     x^ciy 
wife's  discretion,"     Mr.  MeUish  rightly  admitted  tl»^* 
the  question  was  whether  the  estate,  or  the  devis^?^  ® 
interest  in  it,  was  charged.     And  he  contended  fcl*^^ 
where  the  devise  or  direction  in  the  will  merely  impo^-^^ 
a  charge  upon  the  estate,  it  created  a  trust  which    ^'^^ 
trustee  might  execute  without  taking  a  larger  es^^^^ 
than  for  life.     If  this  rule  be  applicable  to  the  pre^^^^ 
case,  still  there  is  no  direct  charge  on  the  estate     ^ 
the  expense  of  the  education  and  settling  the  child  ir^^ 
in  business.     According  to  the  natural  and  reason^i-^^ 
interpretation  to  he  put  upon  the  words,  it  seems  to    '^^ 
to  be  equivalent  to  a  devise  in  these  terms,  ''I  di^~^^^^ 
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my  wife  to  take  upon  herself  the  education  and  super-      [1867.1 
intendence  of  my  children^  and  she  is  to  do  so  according        Ju^Td 
to  her  discretion."     That  is  the  duty  imposed  upon  her,      jj^cksok 
which  may  involve  some  expenditure ;  and  the  principle 
of  the  authorities  cited  is,  that  where  a  devisee  has  a 
duty  imposed  upon  him  to  be  performed  at  his  own 
costs  and  charges,  which  he  might  not  be  able  to  repay 
himself  unless  he  had  an  estate  in  fee  in  the  property 
devised,  it  is  ta  be  construed  as  a  devise  in  fee,   if 
it  may  be  consistently  with  the  words,  in  order  that 
he  may  be  reimbursed  the  outlay,  whether  the  words 
creating  the  duty  are  obligatory  or  not  making  no  differ- 
ence.   Even  if  the  discharge  of  the  duty  is  left  to  her 
^scretion  it  does  not  alter  the  effect  of  the  devise  as 
Manifesting  the  intention  of  the  testator ;   he  took  it 
for  granted  that  his  wishes  would  be  complied  with, 
^nd  therefore  intended  to  confer  upon  his  wife  an  estate 
^hich  would  indemnify  her  against  loss.     In  either  case 
therefore  the  effect  is  to  confer  on  the  widow  an  estate 
^  fee  simple,  and  not  an  estate  for  life. 

A^iLLEs  and  Smith  JJ.,  Bbamwell,  Channell  and 
PiooTT  BB.,  concurred. 

Judgment  affirmed. 
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TRINITY  TERVL 


Wednesday^ 
May  dOth. 

Cattle  Plague. 
11  #  12  Vict. 
c.  107.  8.  4. 
Order  of 
inspector. 
Liability  of 
master  for 
disobedience 
of  servant. 


Seable,  appellant,  Reynolds,  respondent. 


.  By  an  Order  of  Council  made  nnder  stat  11  &  12  Vict.e,  107. 
ereiy  inspector  has  power  to  cause  to  be  cleansed  and  disinfected 
mises  in  which  animals  labouring  under  the  cattle  plague  hare  be< 
may  be,  and  every  owner  or  occupier  of  such  premises  is  to  obey 
order  given  by  the  inspector  for  that  purpose  under  a  penaltr  of  2U. 
inspector  gave  an  order  to  the  foreman  of  the  appellant,  who  residi 
a  oistance  to  cleanse  and  disinfect  certain  premiRes,  which  orders 
disobeyed.  SemblCf  that  the  appellant  was  not  liable  for  the  disobed:^^ 
of  the  order  by  his  foremaui  per  Cockbum  C.  J.  Semble,  com 
AfeUor  J, 


?«ce 


OASE  stated  by  justices  under  stat  20  fr  21 
c.  43. 
On  the  22nd  September,  1865,  the  Lords  of  the  : 
Council,  by  virtue  and  in  exercise  of  the  powers 
by  stat.  11  &  12  Vict.  c.  107.,  an  Act  to  prevent 
spreading  of  contagious  or  infectious  disorders  an^ 
sheep,  cattle,  and  other  animals,  continued  by  di 
subsequent  Acts,   and  lastly  by  stat.   28  &  29 
c.  119.  5.  2.,  made  an  order  by  which,  after  reci^ 
stat.  11  &  12  Vict.  c.  107.  s.  4.  and  that  a  contag^ 
or  infectious  disorder  then  prevailed  among  the 
of  Great  Britairiy  which  was  generaUy  designated 
"Cattle  Plague,'*  it  was  ordered,  among  other  thi 
that  whenever  the  Local  Authority  as  thereinafter  defi- 
should  be  satisfied  of  the  existence  of  the  disorder 
or  had  reason  to  apprehend  its  approach  to,  the 
trict  over  which  his  or  their  jurisdiction  extended 
should  be  lawful  for  such  Local  Authority  from  t^^ 
to  time  to  appoint  one  or  more  veterinary  sui^eor^*- 
surgeons,  or  other  duly  qualified  person  or  person^: 
be  an  inspector  or  inspectors  for  the  purpose  of 
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^S  mto  effect  the  rules  and  regulations  made  by  the        1866. 
^••der  within  the  district  for  which  he  or  they  should       s.^el. 
«^Te  been  appointed.  Reyholds. 

On  the  2nd  November ^  1865^  the  respondent  was,  by 
^t^e  proper  Local  Authorities,  (to  wit)  the  justices  for  the 
l^tty  sessional  division  of  the  hundred  of  North  Witch-- 
<Jtijrd^  in  the  Ide  of  Ely ^  in  pursuance  of  the  order,  duly 
^>f  pointed  an  inspector  for  divers  parishes  and  places 
'Within  the  petty  sessional  division,  including  therein  the 
X^ariah  or  hamlet  of  Benwick. 

On  the  23rd  November ^  1865,  the  Lords  of  the  Council 
i^oade  another  order,  whereby  it  was,  among  other  things, 
ordered  as  follows  : — 

"  10.  Every  inspector  shall  have  power  within  his 
district  to  cause  to  be  cleansed  and  disinfected  in  any 
xnaimer  which  he  may  think  proper  any  premises  in 
"vhich  animals  labouring  under  the  said  disorder  have 
\)eeii  or  may  be,  and  to  cause  to  be  disinfected,  and  if 
siecessary  destroyed,  any    fodder,   manure,   or    refuse 
matter,  which  he  may  deem  likely  to  propagate  the  said 
disorder.    And  every  owner  or  occupier  of  such  pre- 
mises shall  obey  any  order  given  by  such  inspector  for 
that  purpose.'' 

"  22.  Every  person  offending  against  this  order  shall, 
in  pursuance  of  the  said  Act,  for  every  such  offence 
forfeit  any  sum,  not  exceeding  20A,  which  the  justices 
before  whom  he  or  she  shall  be  convicted  of  such  offence 
may  think  fit  to  impose.'' 

On  the  9th  December^  1865,  the  appellant  was  sum- 
moned and  charged  before  the  justices  for  refusing  to 
obey  an  order  of  the  respondent,  as  inspector,  requiring 
liim  to  cleanse  and  disinfect  a  certain  yard  and  premises 
of  which  he  was  the  owner  and  occupier  in  Benwick. 


o'clock  that  day  to  execute  the  order.  The 
'went  Rgam  about  nine  o'clock,  and  found  th< 
and  the  yard  not  disinfected.  The  respond 
Bee  the  appellant. 

The  appellant  lived  on  another  farm  a1 
miles  distant  from  the  yard,  and  came  to  hi 
house  OD  the  Sunday  moming,  when  he 
the  respondent's  order,  on  which  he  directi 
man  that  what  was  ordered  was  to  be  done 
however,  was  done  till  Monday,  at  eleven  o 
when  the  order  was  obeyed. 

It  was  objected  for  the  appellant : —First, 
was  not  any  order  to  the  appellant,  and  th 
directed  to  the  servant  was  not  an  order  to 
Second.  That  in  order  to  constitute  wilful  ( 
there  must  be  disobedience  after  the  orde 
communicated  to  the  master.  Third.  Tha 
was  impossible  of  performance  within  the  tii 

The  justices  were  of  opinion,  first,  thai 
was  communicated  to  the  appellant ;  second, 
not  obeyed  within  a  reasonable  time;  thii 
neglect  in  executing  the  order  was  by  the 
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^>rhen  absent  from  his  farm  was  boimd  to  leave  a  person        1866. 
in   charge  with  authority  to  act  upon  any  order  issued       s   "lb 
V>y  the  Privy  Council  or  given  by  the  inspector;  and  ^• 

XvEYNOLDS. 

t;Iieiefore  was  liable  for  disobedience  of  the  order  in 
question  by  his  servant.  [He  cited  Manley  Smith  on 
the  Law  of  Master  and  Servant^  178-181,  2nd  ed., 
vrhere  the  authorities  are  collected.  Rex  v.  Medley  (a). 
The  Attorney  General  v.  Siddon  (A),  Rex  v.  Dixon  (c). 
-MeUor  J.  referred  to  Michelle  appt..  Brown,  respt.  {d\ 
^^  which  case  the  owner  of  a  barge  was  convicted  of 
the  offence  of  throwing  rubbish  out  of  a  vessel  in  a 
navigable  river,  though  not  on  board  the  barge  at 
the  time.] 

-Poland,  for  the  appellant — "  The  general  rule  of  law 

^  that  no  one  can  be  made  criminally  responsible  for 

^e  acts  of  third  persons,  but  in  some  cases  he  may  be 

^^^ht  within  a  penal  statute  by  the  acts  of  his  agents 

^^   servants'' ;  Paley  on  Convictions,  p.  72,  4th  ed.     In 

the  case  of  an  offensive  trade  the  master  is  liable  for 

^    Nuisance  caused   by  the  acts   of  his  servant  done 

^^ttin  the  scope  of  his  duty.     But  the  appellant  is  not 

^^^Oainally  responsible  for  disobedience  of  the  order  in 

^^Qstion  unless  it  was  wilful  and  with  a  wrongful  mind. 

-^^  cases  are  distinguishable;  Michell,  appt..  Brown, 

^^^pt.  (rf),  depended  on  the  words  of  stat.  19  (?.  2. 

^-    22,  8.  L  and  54  G.  3.  c.  119.  s.  11.    [He  also  cited 

'^^arne,  appt.,  Garton,  respt.  (e).] 

Douglas  Brown  was  not  called  upon  to  reply. 

Ca)  6  a  #  P.  292.    ■  (*)  \Cr,^J,  220,  1  Tyrw.  41. 

ie)  ACofi^.  12;  3  jtf.  #  8.  11. 

{d)  1  £L  ^  ^.  267.     The  evidence  is  set  out  in  the  report  of  the  case 
^  2SL,J,M,a  63,  and  5  Jur.  N.  S,  707. 
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1866.  CocKBURN  C.  J. — As  at  present  advised  I  am 

Seabu      opinion  that  unless  knowledge  of  the  order  in  questic 
Rkykolds.     ^®^®  brought  home  to  the  appellant  he  was  not  liabl 
to  be  convicted.     There  are  cases  in  which  a  masi 
having  appointed  a  servant  to  do  a  particular   woi 
may  be  liable   to   a   penalty  for   acts   done   by  t! 
servant  if  those  acts  are  prohibited  by  statute, 
here  the  whole  obligation  of  the  owner  or  occupi^^^i 
arises  from  the  order  of  the  inspector.     If  the  servj 
does  not  obey  the  order^  how  can  the  master^  who 
no  knowledge  of  it^  be  liable?     It  is  indeed  a  weig' 
observation,  that  the  orders  given  by  an  inspector  ui^ 
stat.  11  &  12  VicL  c.  107.,  continued  by  subseqcs^^nt 
Acts,  are  of  pressing  emergency,  and  that  the  ma^fe»t,er 
may  be  abroad,  in  which  case  it  would  be  his  dut^^    to 
leave  a  servant  on  the  premises  with  authority  to  c^T>C}r 
the  order;  but  that  does  not  get  rid  of  the  fuKmdsr 
mental  principle  applicable  to  the  present  case  tL^M:  a 
person  is  not  to  be  made  criminally  responsible       f<xt 
the  acts  of  third  persons. 

However,  it  is  not  necessary  to  decide  the  point^^  ^ 
the  magistrates  have  found  that   the  order  was       ^^^ 
obeyed  by  the  appellant  within  a  reasonable  time  ^*ftcr 
he  had  knowledge  of  it ;  reasonable  time  in  such  a   ^^^^ 
being  the  shortest  possible  within  which  the  order  c^^™ 
be  obeyed.     This  was  a  work  of  absolute  necessity  ^^^^^' 
sistent  with   a  rigid  and  religious  obsentance  of       ^ 
Lord's  day.     Therefore  on  this  ground  the  convictic^- 
good. 


IB 


Mellor  J.  I  feel  bound  to  say  that  I  think  the  ia 
tion  of  the  Legislature  in  conferring  on  the  inspect 
through  the  Privy  Council,  power  to  make  this  kin. 
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order,  which  is  peculiar  in  its  terms,  on  the  owner  or  occu-        1866. 


of  premises  to  do  certain  acts,  was  to  make  the  owner       Seaklb 

oir  occupier  responsible  for  the  execution  of  it.  I  read  the     Reynolds. 

'^irords,  *'  every  owner  or  occupier  of  such  premises  shall 

otey  any  order  given  by  such  inspector/'  as  meaning 

t^liat  he  shall  be  responsible  for  obedience  to  the  order. 

nTlie  act  commanded  to  be  done  is  one  which  should 

l>e   done  immediately,  and  is  within  the  class  of  cases 

jreferred  to  in  the  dictum  of  Bayley  J.  in  The  Attor^ 

wmey  General  v.  Siddon  (a): — '^This  is  a  case  in  which, 

^to  my  mind,  the  act  of  the  servant  is  to  be  considered 

AS  \xmg  an  act  done  in  the  master's  business,  and  within 

Hie  scope  of  the  authority  probably  given  by  the  master 

'to  the  servant.''     Here  the  knowledge  and  wilfulness  of 

'the  servant  are  the  knowledge  and  wilfulness  of  the 

master.    This  is  not  a  criminal  offence,  but  disobedience 

of   a  r^ulation  made  for  sanitary  purposes  with  the 

sanction  of  a  penalty ;  and  if  the  master  goes  away  and 

leaves  a  servant  in  the  management  of  his  farm,  he 

i^npliedly  gives  him  authority  to  obey  the  orders  of  the 

^^ispector. 

I  express  this  opinion  without  deciding  the  point; 
"^cause  I  agree  with  my  Lord  that  the  conviction  may 
^  sustained  on  the  ground  last  stated. 

Shex  J.      I  also   think  the  conviction  should  be 
^^i^tned  for  the  reason  stated  by  my  Lord. 

Conviction  affirmed  {b). 

C«)  1  O.  #  J.  220.  226,  1  Tyrw,  41.  49.         (6)  See  the  next  case. 


10  [trinity  VACAXio...^ 

1866. 


[Thursday  Xhe  Queen  aoainst  Stephens. 

June  14th.]  ^  ^ 

Nuisance,  1.  The  proprietor  of  works  not  in  themselrefl  injurions  Ib  liable 

Jndpctmefit.  indicted  for  a  public  nuisance  caused  by  the  acts  of  his  workm^^^ 
Liability  of       carrying  on  the  works. 

master  for  act  2.  On  an  indictment  for  working  a  stone  quarry  on  the  margin.  ^ 
of  servant.  public  navigable  rirer  so  as  to  allow  the  rubbish  m>m  it  to  fall  int^o 

Evidence.  riyer  and  obstruct  the  navigation,  it  was  proposed  on  behalf  of* 

The  Common  defendant,  who  did  not  porsonallj  attend  to  the  business,  to  shew  t 
Law  Pro-  he  gave  directions  to  conduct  it  in  a  proper  manner,  and  provided  p^ro 

cedure  Act^  places  for  depositing  the  rubbish;  the  Judge  having  excluded  i 
1854,  17  &  18  evidence  as  immaterial :  Held,  that  he  was  right,  as  the  defendant  « 
Vict.  c.  125.  liable  for  the  acts  of  his  servants,  though  done  without  his  knoiw^le^ 
s.  35.  and  in  disregard  of  his  orders. 

Appeal,  3.  Quare  of  the  observations  of  Lord  Campbell  in  Beg.  t.  Ii9tuei 

SK^B.  942,  947. 
4.  The  Common  Law  Procedure  Act.  1854, 17  &  18  Vict.  e.  125.  s.  35 

which  gives  an  appeal  on  motions  for  a  new  trial,  does  not  applj  * 

indictments. 

nPHE  first  count  of  the  indictment  charged  that;  A 
river   Tivy  was  an   ancient  navigable  rivet"    tu 
Queen's   common   highway^  and   that   the   defemsd 
unlawfully,   wilfully^    knowingly  and    injuriously^ 
and  threw^  and  caused  to  be  cast  and  thrown^ 
quantities  of  slate^  stone,    earth,  rubbish   and     ' 
materials  in  and  upon  the  soil  and  bed  of  the  riv^ 
common  Queen's  highway  there  and  in  the  strear 
waterway  thereof,  thereby  then  and  there  raisin/ 
producing  certain  great  mounds  projecting  and  e 
ing  to  a  great  length  and  width  along  the  stre; 
waterway  of  the  river  and  common  Queen's  1 
there  parallel  with  the  banks   thereof  and  ac? 
athwart   the    stream   and   waterway   thereof, 
mounds  so  raised  and  produced  the  defendai 
fully,  wilfully,  knowingly  and  injuriously  cont 
The  second  count  charged  that  the  defends 
owner  of  large  quantities  of  slate  quarried 
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quarries  near  to  the  river  Tivy^  and  had  kept,  permitted        IBGG. 

^^^^   suffered  to  be  and  remain  the  said*  large  quantities    The  Queen 

^^  ^ate  sunk  in  part  of  the  river  and  in  the  Queen's     STKrofiKs. 

^^onitnon  highway  there,  fee, 
I^lea.  Not  guilty. 
The   indictment   was    removed    by    certiorari:   and 

^^  the  trial,  before  Blackburn  J.,  at  the  Pembrokeshire 
Spring  Assizes,  1866,  it  appeared  that  the  defendant 
^nd  his  sons,  as  a  firm  nnder  the  name  of  Messrs. 
Stephens  tf  Sansy  worked  the  quarries  in  question  which 
abutted  on  the  river  2V«;y,  The  defendant,  who  was 
eighty  years  of  age,  had  for  about  twenty-nine  years 
ceased  to  attend  personally  to  the  business  of  the  quar- 
ries, and  they  had  been  since  worked  under  the  super- 
intendence of  his  sons  and  competent  foremen.  The 
i^bbish  from  the  quarries  had  slipped  into  the  river  and 
stopped  the  navigation. 

A  witness  stated  that  the  defendant  had  given  general 
directions  to  work  the  quarry  properly,  and  the  counsel 
for  the  defendant  proposed  to  ask  him  whether  on  one 
^H^^on  the  defendant  had  not  given  specific  directions 
as  to  the  mode  of  working  the  quarry,  by  which,  if  obeyed, 
^ke  nmsance  would  have  been  avoided,  and  whether  he 
l^ad  not  ordered  them  not  to  throw  the  rubbish  into  the 
river,  and  whether  he  had  not  provided  proper  places 
for  depositing  the  rubbish  so  that  it  should  not  fall 
iJ^to  the  river ;  and  they  contended  that  under  such 
circumstanoes  the  defendant  was  not  liable  criminally. 

^e  learned  Judge  ruled  that  on  this  indictment  the 
Pi^posed  evidence  was  immaterial;  that  the  person 
^^o  conducted  the  works  was  liable  as  in  an  action  on 
the  case  for  a  civil  injury  arising  from  the  same  cause, 
^d   that  the  evidence  proposed  to  be  given  would  not 


hi  Eaater  Term, 

J,  W.  Bowen  obtained  a  mle  far  a  nei 
groimd  that  tbe  learned  Judge  miadirecfa 
telling  them  that  tbe  defendant  would  be 
acts  of  his  workotea  in  depoaitibg  the  ml 
quarries  so  as  to  become  a  nuisance,  th 
them  without  his  knowledge  and  againat  1 

Giffard  and  Poland  shewed  cause. — Tl 
is  that  in  order  to  constitute  a  crimina] 
most  be  a  mens  rea;  but  in  many  cases  i 
form  of  criminal  procedoie  that  role  doe( 
an  indictment  against  a  person  for  buildii 
the  highway  though  he  bon&  &de  believe 
buildingonhiBOwnsoil.  [MdiorZ.  Anindi 
the  inhabitants  of  a  parish  for  allowing  i 
on  the  highway  ia  another  instance.  Bku 
Attorney  General  files  an  information  foi 
to  the  Crown,  but  that  is  not  a  ciiminai 
Such  proceedings  are  for  the  maintenaj 
lights,  which  the  law  will  not  allow  to  I 
action,  8  Bl  Comm.  219,  4  Id.  167 ;  an 
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of  a  highway.   In  1  Russ.  on  Crimes,  456,  4th  ed.,  it        1866. 

18  8aid,  "As  the  removal  of  the  nuisance  is  usually    The~QuBBir 

the  chief  end  of  the  indictment^  the  Court  will  adapt     stephbhs. 

the  judgment  to  the  nature  of  the  case.  Where  the 

nuisance,  therefore,  is  stated  in  the  indictment  to  be 

contmuinff,  and  does  in  fact  exist  at  the  time  of  the 

judgment,  the  defendant  may  be  commanded  by  the 

judgment  to  remove  it  at  his  own  costs."   \^Blachbum  J. 

That  would  not  be  the  judgment,  though  the  effect  of 

it.]    In  Noy  Maxims,  *'  How  far  other  merCs  contracts 

and  misdemeanors  bind  us^^  p.  94,  9th  ed.,  by  Bythe- 

UHH)d,  p.  217,  it  is  said,  "we  shall  be  charged  if  any 

of  our  family  lay  or  cast  anything  into  the  highway, 

to  the  nuisance  of  his  Majesty's  liege  people/*  which 

is  adopted  in  1  BL  Comm.  431,  and  the  reason  given 

18    ''for   the  master   hath    the   superintendence    and 

charge  of  all  his  household.'*     Mr.  Justice  Blackstone, 

after  observing  that  this  maxim  agrees  with  the  civil 

law,  continues,  p.  432,   ''In  all  the  cases  here  put, 

the  master   may  be  frequently  a  loser  by  the   trust 

reposed  in  his  servant,   but  never  can  be   a   gainer: 

he  may  frequently  be  answerable    for    his   servant's 

misbehaviour,   but    never    can    shelter    himself   from 

punishment  by  laying  the  blame  on  his  agent     The 

^^Cflson  of  this  is  still  uniform  and  the  same ;  that  the 

^•T^ng  done  by  the  servant  is  looked  upon  in  law  as 

^he  wrong  of  the  master  himself;  and  it  is  a  standing 

'"a^m,  that  no  man  shall  be  allowed  to  make  any  advan- 

^e  of  his  own  wrong."     The  doctrine  is  also  approved 

y  ^yre  C.  J.  in  Bush  v.  Steinman  (a).      [Blackburn  J. 

^^^A  V.  Steinman  is  not  law  now.]     On  this  point  that 

^^^®®  '^as  adopted  by  LittledaJe  J .  in  Laugher  v.  Pointer  (i), 

(a)  1  J?.  #  P.  404.  407.  {h)  5  B.  #  C.  547.  559. 


714  [trinity  vacation.] 

'  1866.        ^T^^  not  disapproved  of  by  Lord  Tenierden,  both  of  w| 
The  Queen    judgments  were  in  favour  of  the  defendant ;  and  t 
Stk^     s      ^^^^^  said>   P-  576,   ''Whatever  is  done  for 
working  of  my  mine  or  the  repair  of  my  hona^ 
persons  mediately  or  immediately  employed  by 
may  be  considered  as  done  by  me.     I  have  the  c 
troul  and   management    of  all    that    belongs  to  : 
land  or  my  house;  and  it  is  my  fault  if  I  do  not 
exercise  my  authority  as  to  prevent  injury  to  anothes: 
In  Rex  V.  Dixon  {a),  which  was  an  indictment  agaic 
the    defendant    for    delivering    for    the    use   of  t 
Royal  Military   Asylum   loaves    of   bread   containii 
crude  lumps  of  alum,  it  was  held  that»  alum  beiog 
material  the  unrestrained  use  of  which  was  noxioii 
the   defendant,  who  was  cognizant  of  the  use  of 
by  his  foreman,  was  answerable  criminally.     [Bloc 
bum  J.     Stat  37  G.  3.  c.  98.  s.  21.  forbad  the  use 
alum  in  making  bread.]     But  the  indictment  was  n 
under  that  statute.      In  Rex  v.  Medley  (&),  which  w 
an  indictment  against  the  directors,  the  superintendei 
and  engineer  of  a  gas  Company,   for  a  nuisance 
conveying  the  refuse  resulting  from   the  making 
the  gas  into  the  Tliames,  and  was  tried  on  the  ci 
side,    it  was    objected   that    the    directors   were  i 
answerable  criminally  as  the   nuisance  occurred  fit 
the  failure  of  a  new  mode  of  consuming  the  refuse  whi 
had  been  adopted  by  the  superintendent  without  th 
knowledge.  But  Lord  Denman  said,  p.  299,  ''  It  is  s: 
that  the  directors  were  ignorant  of  what  had  been  do 
In  my  judgment  that  makes  no  difference ;  provided  } 
think  that  they  gave  authority  to  Leadheier^*  the  sup 
intendent,  "  to  conduct  the  works,  they  will  be  answeral 

(a)  4  Camp.  12;  3  M.  ^'  S.  11.  {b)  Q  C.  4- P.  292L 
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It   seems  to  me  both  common  sense  and  law,  that,  if       1866. 
persons  for  their  own  advantage  employ  servants  to    xhe  Qukkw 
conduct  works,  they  must  be  answerable  for  what  is     Stephens. 
done  by  those  servants."    A  motion  for  judgment  on 
the  parties  convicted   was   made    in   the   full   Court, 
pp.  300-1,  when  no  objection  was  taken  to  the  ruling 
of   the  Lord  Chief  Justice,  and  each  of  the  defend- 
ants was  sentenced  to  pay  a  substantial  fina    [Shee  J. 
In  Rex  V.  Moore  (a)  which  was  an  indictment  against 
the  defendant  for  a  nuisance    arising   from  keeping 
his    land   as   a  ground  for   shooting   pigeons.    Little^ 
dale  J.  said,    p.  188,    *'  If  it,'*    that   is,    a   nuisance, 
"  be  the  probable  consequence  of  his  act,  he  is  answer- 
able as  if  it   were  his   actual   object."     And   Rex  v. 
Pledfy  (4)  shews  that  if  an  owner  of  land  lets  it  with  a 
building  on  it  likely  to  produce  a  nuisance,  he  is  liable 
to  an  indictment  for  the  nuisance  being  continued  or 
created  during   the  term.     Blackburn  J.     That   case 
carries  the  liability  farther,  for  the  defendant  being 
purchaser  of  the  reversion  of  the  houses  upon  which 
the  nuisance  proceeded  had  no  opportunity  of  removing 
the  nuisance,  yet  by  purchasing  the  reversion  made 
"'niself    liable   for   it.      It    appears   from   the    cases 
^ted   and  the  arguments  in  Rex  v.  Pedlf/  (b)  to  have 
^^^^n   assumed   that,   as  to  the  evidence   necessary  to 
'^nder  a  person  liable   for   a  nuisance,   there   is   no 
^**tinction  between  an  indictment  and  an  action.]     In 

^^nley  Smith  Law  of  Master  and  Servant,  p.  178, 2nd  ed., 

it: 

*B   said,  "Masters  have  been  frequently  held  liable 

^^ormations  for  penalties  incurred  by  the  breach  of 

2  statutory  regulations  by  persons  in  their  employ, 

(a)  3  P.  #  Ad.  184.  (/>)  1  A.  4-  K.  822. 


notbing  to  do  pertonaUy  vith  the  nuisance  o 
In  TurbervUlt  v.  Stampe  (a),  irhioh  was 
the  cnstom  of  the  realm  against  a  man  foi 
by  a  fire  he  had  lighted  in  bit  field.  Holt  ( 
m;  servant  throws  dirt  into  the  highway,  I 
So  in  this  case  if  tbe  defendant's  servant  k 
in  the  way  of  husbandry  and  proper  for  hi 
though  he  bad  no  express  command  of  I 
his  master  shall  be  liable  to  an  action  for 
to  another  by 'the  fire;  for  it  shall  be  inte 
servant  bad  authority  from  his  master,  il 
master's  benefit"  [BlacAbam  J.  Thatactu 
by  Stat.  6  Ann.  e.  31.  ji.  6.]  [He  also  c 
Goldwin  (6),  per  ffolt  C.  J.]  In  Refdie  i 
and  North  fVettera  Railway  Company  (c)  t 
between  injuries  arising  irom  the  carelea 
management  of  an  animal  or  other  pe 
and  an  injury  resulting  from  the  negligent 
of  fixed  real  property  is  adverted  to,  pp.  2£ 
ground  upon  which  Buth  v.  Sttinman  ((/) 
ported  i8suggestcd(e).  [fi/ac^urn  J.  refer 
V.  Rylandi,  in  error  (_/").]     An  indictment 
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g»51ty  knowledge ;  Reg.  v.   The  Birmingham  and  Glou-        iggg, 

'^^  Sailwag  Company  (a).     IMellor  J.     The  object  ""^f^T^^^ 

'^g  to  compel  the  corporation  to  do  or  refrain  from     c     ^'    g 

"oing  some  particular  act,    redress  would  never    be 

obtained  if  an  indictment  could  only  be  maintained 

"gainst  their  servants.]     In  Beg.  v.  The  Great  North 

^f  England    BaUway    Company   (&),    which    was    an 

^dictment  for  obstructing  a  highway.  Lord  Denman, 

^  delivering  the  judgment  of  the  Court,  said,  p.  326-7, 

"  Wcare  told  that  this  remedy  is  not  required,  because 

fte  individuals  who  concur  in  voting  the  order,  or  in 

®*€cuting  the  work,  may  be  made  answerable  for  it  by 

^^'^niinal  proceedings.     Of  this  there  is  no  doubt.     But 

the  public  knows  nothing  of  the  former;  and  the  latter, 

**    they  can  be  identified,  are  commonly  persons  of  the 

'O^est  rank,  wholly  incompetent  to  make  any  reparation 

^^^  the  injury/'     [^Blackbum  J.    In  the  preceding  para- 

^'"'^ph  it  is  said,  *'  Some  dicta  occur  in  old  cases :  'a  cor- 

Pora^Qjj  cannot  be  guilty  of  treason  or  of  felony.'*' 

^t  that  is  a  mistake,  because  the  individual  members 

posing  the  corporation  might  be  hanged,  and  their 


^^chises  would  then  be  seized  into  the  hands  of  the 
^••ovn.] 


'.    IV.    Bowen    and   G.    B.  Hughes,   in   support  of 

rule. — This    proceeding   has   all   the   incidents  of 

is   substantially   a  criminal  case.     Therefore  the 

^^^^endant  is  not  liable  unless  it  is  shewn  that  the  acts 

■^ich  constitute  the  nuisance  were  done  with  his  know- 

^^geor  by  his  authority,  either  express,  or  implied  from 

^^  agent  or  servant  by  whom  they  were  done  having  a 

S^ii^eral  authority.     The  obstruction  of  a  public  navigable 

\d)  3  Q,  B,  223.  {b)  9  <?.  B.  3ir). 

^'^^X.    \JI.  3, A  B.    &:   S. 


tion  was  whether  an  mdictment  for  obstnicti 
ation  by  the  erection  of  a  wall  was  a  crimiaal 
witbiD  the  rule  against  granting  a  new  t 
verdict  for  the  defendant :  Lord  CampbeU  aa 
"  Do  you  Bay  that,  if  a  man  were  indicted 
up'au  offensive  manufactory,  we  could  set  asi 
of  not  guilty  on  the  ground  of  its  being  con 
evidence?"  Counsel  answered  "The  near 
appears  to  be  that  of  an  indictment  for  non 
high  road :"  Lord  Campbell  replied,  '*That  ii 
in  the  nature  of  a  question  as  to  a  civil  right 
bum  J.  You  would  not  contend  that  the  defeni 
responsible  in  a  civil  action  for  mischief  arisi 
joining  landowner  from  the  obstruction  of  tb< 
for  the  inundation  of  land.]  No.  But  then 
difference  between  civil  and  criminal  responail 
acts  of  servants.  The  maxim  respondeat 
strictly  applicable  only  in  the  former  case,  ai 
be  extended.  Where  a  barge  is  negligent] 
by  the  servants  of  the  owner  an  action  wil 
the  owner  for  damage  don^  but  if  deati 
sioned,  an  indictment  for  manslaughter  co 
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oFit.  If  this  had  been  an  indictment  for  manslaughter        1866. 
evidence  in  question  would  have  been  relevant.]     The  Qveeh 
principle  laid  down  by  Lord  HoU  in  Tenant  v.      gxi/uiKg. 
G4>ldma  (a),  which  was  an  action  for  nonfeasance  in 
x^ot  repairing  a  wall^  that  a  man  must  keep  in  his  own 
filth  as  he  must  his  cattle  from  trespassing  on  his  neigh- 
l>oiir'8  ground,  is  not  applicable  to  a  criminal  case.  [  Black- 
J.    This  indictment  is  in  substance  a  civil  remedy 
behalf  of  the  public  to  get  rid  of  a  public  nuisance.] 
order  to  vindicate  the  rights  of  the  public  the  work- 
who  actually  caused  the  nuisance  might  have  been 
P*X)8ecuted,  and  the  fact  of  their  inability  if  convicted 
*^>   pay  the  fine  imposed  on  them  is  no  argument  for 
P*X)ceeding  against  their  employer.    [They  cited  Williams 
^-   Jones  (i).]     [^Blackburn  J.  We  do  not  want  authority 
^c>ir  that]   There  is  no  reported  case  in  which  a  defendant 
A9Q  been  held  criminally  liable  where  the  act  done  was 
"Without  his  knowledge  and  consent  and   against  his 
orders.     [Blackburn  J.    In  Beff.  v.  The  Great  North  of 
England  Railway  Company  (o)  a  corporation,  though  they 
have  no  mens  rea,  were  held  indictable  for  a  mis- 
loe  in  cutting  through  and   obstructing   a  high- 
way.]   There  the  misfeasance  was  in  the  ordinary  course 
I    of  executing  the  works  under  the  orders  of  the  directors, 
\    sod  Lord  Denman  said,   p.  327,   "  There  can  be  no 
I   dbctual  means  for  deterring  from  an  oppressive  exercise 
I  of  power  for  the  purpose  of  gain,  except  the  remedy  by 
I  indictment  against  those  who  truly  commit  it,  that  is, 
I  the  corporation  acting  by  its  majority :  and  there  is  no 
*  principle  which  places  them  beyond  the  reach  of  the 

W  2  W.  Ray^m,  1089. 1092;  8.  C.  Tenant  v.  Golding,  1  Salk,  21,  22; 
•^  Ttmnt  V.  Goidwin,  Id.  360,  3G1. 
W  3  if.  ^  a  2o6.  262.  (e)  9  Q.  B.  315. 

3  A  2 


Company  {c).  The  rule  aa  to  civil  and  crin 
of  a  master  for  the  acta  of  his  serrant  is  1 
Hex  V.  Hvggint{d),  nhich  was  an  indictmei 
gaoler  for  the  death  of  a  prisoner  caused  b} 
of  a  subordinate  warder.  Lord  Holt  aa 
"  He  ahall  answer  as  superior  for  \ns  de 
but  not  criminally.  ...  He  onl;  is  crimii 
able,  who  immediately  does  the  act,  or  per 
done."  In  Bex  v.  Almon  [e),  which  was  ai 
for  a  libel  sold  by  a  boy  in  the  defendant's 
held  primS  facie  proof  of  publication  by  the 
Lord  Mansfield  said,  p.  2688,  "It  stands  g( 
swcred  by  him,"  so  that  if  he  had  directed  hia 
to  sell  it  he  would  not  have  been  liable.  [Th 
Bex  V.  Gtttch  (/).]  Here  the  learned  Jud 
the  evidence  offered  to  rebut  the  primft  faci 
tlie  defendant,  [fo/onrf.— On  the  trial  of  ai 
for  libel,  stat.  6  &  7  Vict.  c.  96.  *.  7.  provic 
defendant  may  prove  that  the  publication 
his  authority,  consent,  or  knowledge,  and 
not  arise  from  want  of  due  care  or  caution  ■ 
That  IB  only  declaratory  of  the  common  la 
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It  -was  the  duty  of  the  defendant  at  his  peril  effectu-        1866. 

^ly  to  prevent  the   rubbish   from   his  quarry  falling    The  Quefk 

into  the    river   and   committing  a  public  nuisance.]      stephkss 

In    The  Attorney  General  v.  Siddon{a)y  which  was  an 

information  for  penalties  for  concealing  smuggled  goods^ 

the  defendant  was  held  liable  for  the  illegal  act  of  his 

servaot  in  the  conduct  of  his  business ;  but  Alexander 

C.  B.  said,  1  Tyrw,  48, "  If  prima  facie  evidence  of  guilt  is 

given,  the  presumption  of  guilt  arises  till  rebutted  by 

evidence  to  establish  innocence ;  on  the  same  principles 

our  decision  proceeds,  that  whatever  a  servant  does  in 

the  course  of  and  as  part  of  the  employ  with  which  he  is 

entrusted  by  his  master,  must  be  taken  to  be  the  act  of 

his  master,  unless  the  contrary  is  shewn  ;*'  and  Bayley 

*nd  Vaughan  BB.  were  of  opinion  that  the  information 

W'as  not  properly  a  criminal  proceeding,    but  a  civil 

P'^oceeding  for  recovering  a  penalty  which  was  a  debt  due 

^o  the  Crown.    In  Rex  v.  Medley  {b)  the  carrying  on  the 

'^oi'ig  ^as  a  nuisance  per  se.    There  the  directors  left  all 

^  the  management  of  the  superintendent,  and  gave  no 

^i^ers  to  prevent  the  nuisance;  butasisobservedini  Tay- 

^^  -Br.,  124,  note  5,  4th  ed.,  "  this  case  certainly  carries 

**^  doctrine  to  its  furthest  extent."     In  Hearne,  appt., 

^^tan  and  Stone,  respts.  (c),  which  was  an  information 

^S^itist  the  respondents  for  sending  vitriol  by  a  railway 

^^^ti-ary  to  stat.  5  &  6  W^.  4.  c.  evil  s.  168.,  it  was  held 

^t   as  the  Act  made  it  a  criminal    oflFence  a  guilty 

^o^ledge  on  the  part  of  the  sender  was  necessary. 

*-  -^-^ixey  also  dted  Searle,  appt.,  Reynolds,  respt.  {d).   [The 

^^cnt  case  is  distinguishable  from  those  in  which  injury 

o^used  by  materials  the  unrestrained  use  of  which  is 

O)  1  Tyrw,A\;  1  Cr.  #  J.  220.  {b)  ^  C.  ^  P.  292. 

<j)2K^E,m.  (d)  Ante,  p.  704. 


Melloh  J.  I  am  of  opinioD,  and  my 
concurs,  that  the  direction  of  my  brothe 
was  right  It  is  true  that  this  indictmen 
of  form  B  criminal  proceeding;  bnt  lool 
substance  of  it  I  ace  no  reason  why,  in  bqi 
the  present,  there  should  be  a  different  rv 
liability  of  the  defendant  from  that  which  i 
if  the  proceedings  were  in  form  civil.  We 
the  real  nature  of  the  act  complained  oL 
be  acts  of  nuisance  of  such  a  character  tl 
as  to  the  existence  of  a  mens  rea  w< 
but  where,  as  here,  the  nuisance,  being  to  a 
gable  river,  affects  a  number  of  individual 
individual  could  maintain  an  action  wi 
ing  special  injury.  Then  if  the  contenti 
directiou  is  wrong  were  to  prevail,  what  dii 
would  be  in  preventing  the  recurrence  of  1 
The  party  seeking  redress  could  not  procee 
he  must  proceed  by  indictment ;  and  then  i 
by  the  objection  that  there  was  no  mens  rea- 
charging  the  defendant  criminally  when  there 
uo  proof  that  the  defendant  knew  of  th 
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though  from  age  or  infirmity*  he  does  not  go  near  the        1866. 
premises;  he  earries  it  on  by  his  sons  and  his  servants,     The  Qubkm 
and  gives  them  the  necessary  authority.    It  is  no  answer     ^^^^j^g 
that  at  some  former  time  he  gave  directions  that  the 
works  of  the  quarry  should  be  carried  on  so  as  not  to 
allow  the  debris  to  fall  into  the  river,  and  that  he  provided 
other  means  for  disposing  of  it ;  it  was  his  duty  to  see 
that  his  directions  were  obeyed.     Proof  that  this  nui- 
sance was   committed   in   carrying  on    the   works  is 
sufficient. 

The  authorities  which  directly  bear  on  the  question 

are  few.     The  observations  of  Lord  CampbeU  in  JReff,  v. 

liuMsell(a),  on  which  reliance  was  placed,  may  have  been 

justified  by  the  circumstance  of  that  case,  though  the 

judgments  of  the  other  Judges  do  not  seem  to  have 

procseeded  on  the  same  reasons.     Whether  there  is  any 

satisfactory  distinction  between  that  case  and  the  present 

'^^^y  be  open  to  question ;  but  if  there  is  none  I  should 

^^^  on  the  opinions  of  the  other  Judges  rather  than  on 

^^•cnpd  CampbelTs. 

Ihe  object  in  this  case  being  not  to  punish  but  to 
P^^'^^vent  the  recurrence  of  this  nuisance,  the  prosecutor 
^^  driven  to  an  indictment  instead  of  an  action.  But 
^*^^re  is  no  difierence  in  the  evidence  necessary  to  sup- 
I^^^Tt  the  one  or  the  other.  Therefore  this  rule  must  be 
^ii8chaiged. 

Shee  J.  concurred. 

Blackbubn  J.  I  see  no  reason  to  change  the  opinion 
^  had  at  the  trial,  and  only  wish  to  guard  myself  against 
^>cing  supposed  to  infringe  on  the  rule  that  the  principal 

not  criminally  responsible  for  the  acts  of  his  servant 

(a)  ZK^B.  042.  047; 
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or  agent.     We  only  decide  that  where  a  person  cai 

on  works  by  means  of  his  capital,  and  employs ^^^«i 

and  uses  things  so  that  the  works  are  a  nuisance^    ^j^ 
same  evidence  which  would  be  sufficient  to  entitle  ^ 
private  person  to  maintain  a  civil  action  upon  the  eas^ 
for  a  nuisance,  if  it  inflicts  injury  on   him   only,     ia 
sufficient  also  to  maintain  an  indictment  for  a  nuisance 
ad  commune  nocumentum,  in  which  case  an  action  wotaJ^ 
not  lie :  the  same  rule  of  responsibility  for  the  acts    ^^ 
his  servants  exists  in  both  cases. 

Rule  disci 


In  Michaelmas  Term,  J.  W.  Bawen  ( G.  B.  Hughes  m^^^ 
him)  applied  for  leave  to  appeal  under  The  Commcr^'^ 
Law  Procedure  Act,  1854, 17  Sc  18  Vict.  c.  125.  s.  35.,  aic===^* 
referred  to  Reg.  v.  The  Inhabitants  of  Bedfordshire  (c^^n 
in  which  the  Court  gave  leave,  at  the  same  time  intinu^"^" 
ting  a  doubt  whether  that  Act  applied  to  indictments. 

The  Court  (Cockburn  C.  J.,  Blackburn,  Mellc^^^^ 

and  Lush  JJ.)  said  that  the  provisions  of  The  Comm( 

Law  Procedure  Act,  1854,  excepting  those  relating 

the  writ  of  mandamus,  which  was  made  subsidiary 

an  action,  applied  only  to  civil  proceedings,  and  clearly  ^ 

did  not  contemplate  the  case  of  an  indictment  even  thougl 

tried  on  the  civil  side ;    and  the  leave  given  in  Reg. 

The  Inhabitants*  of  Bedfordshire  yvK^  given  improvidently^^ 

They  also  referred  to  The  Attorney  General  v.  Silleniy  oi 

appeal  {b). 

Application  rei 


(a)  24  L.  J.  Q.  B,  81.  86;  8.   C.  4  ^.  #  5.  535,  in  wtich 
report  the  application  for  leave  to  appeal  is  not  noticed.    The  prosecnto^^"^^ 
did  not  appeal ;   and  the  defendants  submitted  to  the  verdict  givec:^ 
Against  them.     (This  is  ex  relatione  Toger,  Seijt.)    See  also  Reg. 
Leatham,  7  Jur.  N.  S.  674,  678;  8.  C.SE,f  E.  658. 

ib)  2H.  tf'  C.  581 ;  in  D.  P.,  10  H.  L.  C,  704. 
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Brtant  against  Foot.  [Wednesday, 

«/awwaf^23rd.] 

ii'  I  : 

.1  .  *•  Conccssmn,  that  a  marriage  fee  cannot  be  claimed  of  common    Ciistom. 

"^^1  V^*  ^"*  ™*^  ^®  ^°®  ^y  custom.  Marriage  fee. 

\  tM  Where  there  has  been  long  continued  modem  user  of  a  right   Presumption. 

^pable  of  a  legal  origin,  the  juiy  may  and  ought  to  presume  it  to  have    Rankness. 
^sted  from  time  immemorial,  unless  the  contrary  be  proved  by  evi-  Modus  deci- 
aenc6,  either  direct  or  presumptive.  mandi. 

3.  Quaref  if  a  payment  is  reasonable  in  itself,  it  makes  any  difference 
"*'t,  in  consequence  of  changes  in  the  value  of  money  or  other  circum- 
■^wices,  it  has  varied  from  time  to  time  ? 

4.  8uch  a  ri^t  may  be  disproved  by  proof  of  its  being  "  rank ;"  i.  e. 
^  large  that  it  coula  not  possibly  have  existed  at  the  commencement 
of  the  time  of  legal  memory. 

o.  The  objection  of  rankness  is  not  confined  to  cases  of  claim  of  modus 
Jtecittiandi ;  per  Cockbum  C.  J.,  Mellor  and  Lush  J  J.,  dissentiente  Black- 

^'  The  parson  of  an  agricultural  parish  claimed  a  fee  of  13^.  on  every 

^?*'ciage  solemnized  in  his  parish  church.     A  special  case  found  that 

?^ce   1808  the  sum  of  13*.  or  13*.  Qd.  had  always  been  paid.    Power 

^^^g  been  reserved  to  the  Court  to  draw  inferences  of  fact ;  Held,  per 

^^TOiir»  C.  J.,  Mellor  and  Lush  JJ.,  dissentiente  Blackburn  J.,  that  the 

^**uu  could  not  be  supported. 

f    UlS  was  an  issue  directed  by  a  Judge's  order  to  try 
the  question  whether  135.  (or  10«.  for  the  rector 
^"^^    3s,  for  the  clerk)  was  the  legal  fee  or  accustomed 
^^^  payable  on  the  marriage  of  a  man  and  woman  in 
^^  parish  church  of  the  parish  of  Horton,  in  the  county 
SuchitiffTiam;  or  whether  there  was,  on  such  mar- 
any  legal  or  accustomed  fee;  and^  if  any^  what 
the  amount  thereof, 
^dis  issue  came  on  to  be  tried  at  the  Sittings  at 
^ildhaa  after   Trinity  Term,  1803,  before  the  Lord 
icf  Justice,  when  it  was  ordered,  by  the  consent  of 
parties,  that  the  fajcts  should  be  stated  by  an  arbi- 
or  in  a  special  case  for  the  opinion  of  this  Court, 
'he  facts  were  as  follow.   As  far  back  as  the  year 
^^^8,  and  from  that  year  down  to  the  year  1854,  the 


and  3j.  for  the  clerk.  The  defeadant  ga^ 
thirty  marriageB  which  hnd  been  Bolen 
parish  church  daring  the  period  from  1801 
he  proved  that  in  twenty-one  of  them  wl 
pened  in  the  yean  1814,  1822,  1828,  183' 
1843,  1844,  1846,  1849,  and  1850  lespecl 
paid  were  13«.  (that  is  to  say),  10<.  for  the 
for  the  clerk,  and  that  in  nineteen  of  the 
cases  St.  had  been  paid  for  the  banns ;  th 
thirty  cases  (which  had  happened  in  th 
1827,  1833,  1837,  and  1848  respectively] 
were  ISs.  6d.,  and  that  in  three  of  these  m 
had  been  paid  for  the  banns ;  that  In  tw( 
cases  (one  of  which  happened  in  the  yeai 
other  in  the  year  1840),  the  fees  paid  wer 
Ss.  for  the  banns ;  and  that  in  one  of  tl 
(which  happened  in  the  year  1828),  the 
lis.  Gd.,  and  S«.  6d.  for  the  banns.  The  ] 
one  case  in  1816,  in  which  the  fees  paid 
and  3s.  for  the  banns ;  one  in  1830,  in 
dence  left  it  donbtM  whether  the  fees  p 
and  3s.  for  the  banns,  or  19t.  6rf.,  and 
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it  there  was  not  any  evidence  as  to  what  sums  had  f  [1867.] 
paid  for  the  banns,  nor  did  it  appear  whether  or  in  ^brtaht 
i^'IzBat  proportions  the  money  had  been  divided  between        j,^   \ 
rector  and  the  clerk  in  any  case  in  which  the  fee 
on  a  marriage  in  the  church  had  been  more  or  less 
anl3f. 

There  was  not  any  evidence  as  to  what  fees  had  been 

id  on  marriages  in  the  church  prior  to  the  year  1808. 

In  the  year  1849^  the  Reverend  William  Broum,  who 

then  and  had  been  for  many  years  rector  of  the 

ptcuish^  caused  to  be  hung  up  in  the  vestry  of  the  parish 

c^Imiiich  a  table  of  fees,  with  this  heading : — **  Table  of 

fiscs  to  be  paid  in  the  parish  of  Harton,  county  of  Bucks^ 

and  in  that  table  there  are  (inter  alia)  the  following 

entries. 

"  For  a  marriage  by  banns,  with  certificate  of  mar- 

riage,  ten  shillings. 
''  For  the  publication  of  banns  of  marriage,  three 

shillings. 
''  For  a  certificate  of  marriage,  baptism  or  burial, 
two  shillings  and  sixpence.^' 
In  the  year  1854,  the  defendant  became  rector  of  the 
l^^>i«h  of  Hortan ;  since  he  so  became  rector  up  to  the 
l^^^^aent  time  thirty-four  marriages  have  been  solemnized 
^^    the  parish  church,  and  during  all  that  time  the  fee 
I^^d  for  a  marriage  (exclusive  of  a  fee  of  8«.  for  publi- 
^^tion  of  banns)  has  been  uniformly  13«.,  that  is,  IO5. 
^^  the  rector  and  8«.  for  the  clerk. 

^Ihe  fees  paid  on  marriages  have  been  sometimes  paid 
^^^Jring,  but  most  firequently  after,  the  ceremony. 

^here  the  parties  have  applied  for  a  certificate  of 
^^^^Jiiage  immediately  after  the  ceremony,  it  has  been 
^^"^^ably  given  to  them  free  of  charge.  If  it  has  not 
beeu  applied  for  at  that  time  it  has  been  given,  on 


Horton.  But  in  Bome  of  the  neiglibourinf 
feea  are  the  same,  and,  in  one  or  two,  the; 
larger. 

Bj  the  order  of  Nisi  prius  it  was  ord 
Court  ahould  be  at  liberty  to  draw  all  infe 

The  question  for  the  opiniou  of  the  Co 
upon  the  facta  stated,  the  verdict  waa  to 
the  above  issue. 

The  case  was  argued  in  Hilary  Term,  J 
1866,  before  Cockbckn  C.  J.,  Blackbcbm 
Lush  JJ. 

Mellith  {Keane  and  Mactiamara  with 
plaintiff. — No  marriage  feea  are  due  of  c 
though  a  claim  to  such  may  be  snpporb 
and  the  clergyman  mnst  sue  for  them  in  tb 
Court ;  which,  if  the  custom  is  disputed, 
question  of  its  validity ;  seeing  that  by  th 
tered  in  those  Courts  a  custom  may  be 
usage  of  forty  years  only,  whereas  the 
requires  proof  froai  time  immemorial , 
SymaoH  (a),   Dean  arid    Chapter    of  Ex 
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mon  right.]     In  order  to  render  good  a  custom  to  pay      [1867.] 
marriage  fees  it  must  have  existed  from  time  imme-       bbyant 
morial^  viz.,  fix)m  the  reign  of  Richard  I.,  and  be  rea-        ^l^. 
Bonable,  and  certain ;  SJiephard  v.  Payne  {a),  Mounsey 
V.  Xgmay  (i).     This  custom,  therefore,  must  have  had  its 
origin  before  the  Reformation,  but  it  is  extremely  ques- 
tionable whether  fees  for  marriage  were  allowed  by  the 
Roman  Catholic  Church  at  all;  Lyndewodes  Province 
lil>-  3,  tit.  16  (c).  In  Hubert  Waltei^s  Leyatine  Canons  at 
^^^stminster,  a.d.  1200,  can.  8, "  According  to  the  Lateran 
Council,   we  forbid  anything  to  be  demanded  for  in- 
ducting or  instituting  priests,  or  other  clerks,  for  burying 
the  dead,  or  giving  the  nuptial  benediction,  for  chrism,  or 
*^y  of  the  sacraments.     Let  the  offender  have  his  portion 
^^th  GehazP* ;  2  Johnson's  Eccl  Laws.     In  Archbishop 
^^ngton's  Constitutions,  a.d.  1222,  art.  27,  "We  firmly 
forbid  burial,  baptism,  any  ecclesiastical  sacrament,  or 
*'*^e    contracting  of  matrimony  to  be  denied  to  any  on 
^^count  of  money.     Our  will  is,  that  the  Ordinary  do 
Justice  as  to   what  is   used   by  custom   to   be  given, 
^^^cording  as  it  is  more  largely  expressed  in  the  statute 
^*  the  general  council.    To  demand  anything  for  chrism, 
^^   the  holy  oil,  we  judge  unreasonable,  because  it  has 
^^  often  been  forbid  ;*'  2  Johns,  Eccl.  Laws ;  2  Bum^s 
-^ccL  Law^  480,  tit.  Marriage,     But  the  strongest  proof 
^g^inst  the  existence  of  a  supposed  immemorial  payment 
^®  that  it  is  what  is  called  *'  rank,"  i.e.,  so  large  that  it 
^^iild  not  have  existed  in  the  time  of  Richard  the  First; 
^^d  this  is  a  question  of  fact  and  evidence  rather  than 
of  law ;  2  Eagle  on  Tithes,  186 ;  2  Blackst,  Comm.,  30-1, 
•^I/^  V.  Dowling  (d).     Now,  so  large  a  fee  for  a  marriage 

(a)  12  C,  B.  N,  8.  414  ;  affirmed  on  error,  16  Id.  132. 
ib)\  H.^  C.  729.  (c)  Sec  also  lib.  5,  tit.  2. 

(d)  W.  BI.  1257. 


the  nurrioge  was  hy  license,  and  5>.  in  i 
6  8e  7  FT.  4.  c.  86.  s.  22.  [Blackburn  J.  A 
to  believe  a*  matter  of  fact  that  this  paym 
in  the  reign  of  Jiichard  I.  P]  Perhaps  no 
than  when  a  title  by  lost  grant  is  pleaded  ' 
bonnd  to  bdieve  in  its  esbtence.  There  is 
of  this  payment  having  been  made  before  '. 
has  not  been  constant  but  has  varied  from  ti 

(yMaOey  {A.  J.  Stephens  and  Ptideaux 
for  the  defendant — It  may  be  conceded  tha 
establish  an  immemorial  payment  it  is  ni 
the  Court  should  believe  as  a  fact  that  t] 
existed  in  the  time  of  Richard  I.  The  true 
from  unintermpted  modem  naer  a  jury  sbouli 
to  presume  the  immemorial  existence  of  t 
claimed,  unless  evidence  is  given  to  th 
Jenhiiu  v,  Barney  (a),  Bex  V.  Joliffe  (J), 
Payne,  in  error  (c).  [He  also  cited  Steer's  . 
tit.  Marriage,1  And  the  object  of  the  vari 
Prescription  Acts,  none  of  which  toucl 
was    to   take  away  the  scandal  of  jnricf 
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tliat  the  amount  has  varied  with  the  value  of  money  or      [1867.] 

the  habits  of  the  times ;  Shephard  v.  Payne  (a).  B&tant 

-Ai  to  the  objection  that  such  a  fee  as  the  present        Foot. 

iroiild  be  **  rank/'  that  expression  only  applies  when  a 

pi*<e8criptive  claim  of  modus  decimandi  is  set  up ;  and 

erven  there  it  is  doubtful  how  far  it  is  applicable  to  a 

fixrm  modus  at  all,  seeing  that  it  is  difScult^  after  so  long 

It  lapse  of  time^  to  know  the  circumstances  which  might 

have  swayed  the  owners  of  the  land  to  grant  them ; 

Sheljord  an  the  Tithe  Commutation  Acts^  3rd  ed.»  p.  220. 

"Were  this  not  so^  the  claim  to  the  fee  of  an  Archdeacon's 

Registrar^  which  was  upheld  in  Shephard  v.  Payne  (b), 

naust  have  been  rejected  as  rank.     Conceding  that  this 

fee  had  its  origin  before  the  Reformation^  the  Roman 

Catholic  Church  has  always  exacted  heavier  fees  in 

zxiatters  where  the  human  passions  are  involved,  e.  y., 

for  weddings  *and  churchings,  as  until  a  woman  was 

<^bi]rched  she  could  not  lawfully  cohabit  with  her  hus- 

^^a    28s.  has  been  the  charge  by  the  Roman  Catholic 

Church  in  Ireland  for  the  former.     For  this  reason  the 

charge  for  burials  was  low. 

J^felUshj  in  reply. — It  is  against  public  policy  to  allow 
'^eavy  fees  to  be  exacted  for  solemnizing  marriage.  As 
^  the  cases  cited  on  the  subject  of  rankness — in  Jenkins 
^»  Harvey  (c),  and   Shephard  v.   Payne  (a),  the  Court 

(a)  12  C.  B.  N.  8.  414.  It  seems  that  where  there  is  general  evidence 
^^  a  prescriptiye  daim  extending  over  a  long  time,  the  presumption  of  a 
rtght  existing  firom  time  immemorial  will  not  be  defeated  by  proof  of 
Blight,  partial  or  occasional  variations  in  the  exercise  or  extent  of  the 
right  claimed.  See  the  elaborate  judgment  of  Littkdale  J.  in  Reg,  v. 
ArchdaU^  SA.  ^E,  281.  In  Welcome  v.  Upton,  6  M.  #  W.  636.  640, 
Alderson,  B.  asks,  "  Would  the  claim  of  a  party  to  a  right  of  way  be 
aefeate^  by  shewing  that  some  person  had  narrowed  it  by  a  few  inches  ?" 

(*)  12  C.  B.  N.  8,  414;  affirmed  on  error,  16  Id.  132. 

^"■^   2   C.  Af.  #  i?.  393. 


is  inapplicable. 


The  Judges,  differing  in  opinion,  pro 
judgment  separately. 

Mellor  J.  Ihe  question  raised  upon  i 
is,  whether  the  sum  of  13i.,  viz.,  10s. 
and  Si.  for  the  clerk,  is  the  legal  fee 
duty,  payable  on  roarri^e,  in  the  parish 
parish  of  Horlon,  in  the  county  of  Bucks, 
of  Nisi  prius  under  which  the  case  was 
stated,  it  was  ordered  that  the  Court 
liberty  to  draw  all  inferences  of  fact. 

It  appears  from  the  case  that  from  the  i 
year  1854  tbe  fee  actually  paid  was  either 
with  an  occasional  additional  sam  varyi 
to  3«.  <i(l.  for  the  publication  of  bans 
argument  before  us  it  was  urged  on  tl 
plaintiff,  that  there  is  no  accustomed  Icf 
payable  to  the  parson  and  clerk  in  the  pi 
on  the  celebration  of  marriages,  or  that  t 

fpp  nf  IS.  (W   nria.  i 
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thezD,  guided  by  an  appropriate  direction  from  the       [1867.] 
Jodge  presiding  on  the  trial.     The  actual  question  to       b&yaht 
l>e  determined  is,  whether  the  fee  or  duty  of  1 3s.  6d,  or        p^^ 
13^.,  claimed  as  the  fee  payable  on  marriages  in  the 
p&rish  of  Hartan,  can  be  and  ought  to  be  presumed  to 
have  had  under  the  circumstances  a  legal  origin.     In 
other  words,  ought  a  jury  to  infer  from  the  facts  stated 
"^hctt  the  fee  or  duty  had  its  origin  in  some  custom  or 
contention  existing  in  the  parish  of  Horton  before  the 
time  of  legal  memory? 

rrhe  rule  applicable  to  such  questions  in  general 
^  accurately  stated  by  Blackburn  J.,  in  delivering 
tHo  opinion  of  the  majority  of  the  Judges  in  the 
CoTwrt  of  Exchequer  Chamber,  in  the  case  of  Shephard 
^^  J^ayne{a): — *'In  favour  of  vested  interests,  and  for 
^^^o  quieting  of  titles,  the  rule  of  evidence  has  been 
^rtablished,  that,  where  there  has  been  long-continued 
**^odem  user  of  a  right  capable  of  a  legal  origin,  the 
^^i^tence  of  that  legal  origin  should  be  presumed,  unless 

■^he  contrary  be  proved.    This  presumption  is  not  one 

• 

juris  et  de  jure,  which  cannot  be  rebutted ;  but  neither 

^  it  one  purely  of  fact,  and  only  to  be  drawn  when  the 

• 

]Ui^  really  entertain  the  opinion  that  in  fact  the  legal 
^rtgin  existed.  The  true  rule  seems  to  be  laid  down  by 
l«OTd  Wensleydale  (then  Parhe  B.)  in  Jenkins  v.  Har^ 
^^  (ft),  where  he  says  that  the  correct  mode  to  direct  a 
jury  ig,  to  tell  them,  that,  from  uninterrupted  modem 
^^^c^e,  they  should  find  the  immemorial  existence  of  the 
Payment  (if  that  be  necessary  for  its  validity),  unless 
^me  evidence  is  given  to  the  contrary ;  or,  as  he  says, 
"*   delivering  the  written  judgment  of  the  Court  on 

(«)  16  (km,  B.  N.  8.  132.  135-6. 
(b)  I  CM.  4^  R.  877.  894. 

^^l..  VII.  3  b  b.  &  s. 
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[1867].      the  second  trial  of  the  case  (a),  firom   proof  that  an 
Bryaht       oflSce  existed  in  1752  *the  jury  may  and  ought  to  prc- 
FooT.         siinae  it  to  be  prescriptive,  if  that  be  necessary  to  make 
it  valid,  unless  the  contrary  be  proved^  *' 

If  the  circumstances  of  the  present  case  do  not  differ 
from  those  of  Jenkins  v.  Harvey  (b)  and  Shephard  v. 
Payne  (c),  we  have  only  to  follow  the  rule  laid  down  in 
those  cases,  and  declare  the  fee  or  duty  claimed  to  be 
a  valid  fee.  It  was  however  contended  that  the  circum- 
stances of  the  present  case  do  essentially  distinguish  i 
from  Jenkins  v.  Harvey  and  S/iephard  v.  Payne;  an 
it  was  said  that,  in  order  to  support  the  fee  or  dut; 
in  the  present  case,  we  must  infer  that  it  had  its  origi 
in  some  custom. or  convention  existing  in  the  parish 
Horton  before  the  time  of  legal  memory ;  and  that  t 
rankness  of  the  amount  claimed  afforded  the  **  strange.  wM 
proof  that  it  could  not  possibly  have  had  any  suc=^=li 
origin. 

With  some  hesitation  I  have  come  to  that  conclusio 
aqd  think  that  the  rankness  of  the  amount  is  destm 
tive  of  the  claim.    From  the  rule  laid  down  by  PaSrke 
in   the   case   of  Jenkins  v.   Harvey  (ft),   and  from  Uu 
more  elaborately  stated^  by  Blackburn  J.  in  Shephard 
Payne  (c),  it  appears,  that  in  general  the  presumptic:::::^^* 
that  the  payment  is  immemorial  is  to  be  made  •'  unlt^-^^ 
some  evidence  is  given  to  the  contrary''  or  **  unless  tl 
contrary  be  proved."     I  think  that  the  rankness  of  t 
fee  or  duty  claimed  meets  and  fulfils  the  qualificati 
so  stated.    It  is  true  that  the  question  of  rankness  gen^ 
rally  arises  in  the  case  of  a  modus,  but  I  am  not  awa^ 
that  it  is  a  rule  peculiar  to  that  subject  matter,  a 

(a)  2  a  3f.  #  R,  393,  407.  (h)  2  C.  3f.  #  B.  877.  894 — 

(c)  16  Cam.  B.  N.  S.  132.  135-0. 


V. 


Y. 

Foot. 
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it  oertainly  does  not  appear  to  have  been  so  considered  [1867.] 
11^  t:l^e  case  of  Jenkins  v.  Harvey  {a\  where  a  toll  con-  Brtant 
to]3.€3ed  to  be  rank  was  upheld  by  the  Court,  as  a 
^<^U  or  due  for  the  use  of  the  Port^  but  it  was  not  sug- 
^6^8^^  that  the  rule  as  to  raukness  was  inapplicable  to 
RtAcli  a  claim;  and  in  Traherne  v.  Gardner  (6),  in  an 

ao^on  to  recover  back  certain  fees  alleged  to  h^e  been 

• 

^^^ci  properly  received  by  the  steward  of  a  manor,  Lord 
CV»j»i^fc//  is  reported  to  have  said,  p.  939,  940,  '*  It  is 
^^^^r  that  no  customary  fee  has  been  proved.  A  fee  of 
1 S*.  4rf.  clearly  is  rank :  no  such  fee  could  have  been 
I^^id  in  the  time  of  Richard  I. ;  and  the  payments  have 
^^^  fact  varied,  and  have  now  risen  to  an  amount  which 
'^^st  be  repressed/' 

It  is  said  by  Mr.  Justice  Blackstone,  2  Comm.  30-1, 

^**^t  in  the  case  of  modus  rankness  is  a  mere  rule  of 

^^^dence,  drawn  from  the  improbability  of  the  fact,  and 

^ot  a  rule  of  law''  and  further  on  he  says,  *'if  the 

**^odii8  set  up  is  so  rank  and  large,  as  that  it  beyond 

^^^pute  exceeds  the  value  of  the  tithes  in  the  time  of 

^^chard   L,    this   modus   is    (in    point   of    evidence) 

/^&    de  se  and  destroys  itself^  and  Mr.  Eagle,  in  his 

"^H>A  an  Tithes^  vol.  2,  p.  186,  says  that  the  objection  of 

^^iikness,  in  case  of  modus,  is  '^  allowed  to  prevail  against 

^*«  uniform  proof  of  usage  during  the  time  of  living 

**^emoTy,  wilhoui  any  other  evidence  of  the  fact,  than  the 

^"^^re  amount  of  the  payment  itself**  and  again,  in  speak- 

^^^  of  the  practice  of  the  Courts  of  equity  in  such  cases, 

he  sajB,  they,  '*  by  their  constitution,  have  an  undoubted 

i^ght  to  decide  the  fact  as  well  as  the  law  of  the  case; 

and  that  they  are  bound  to  overrule  a  modus,  where, 

*hey  see  that  the  internal  evidence  against  its  imme- 

W  2  C,M,i^  B.  887.  894.  (b)  5  E.  i  B,  913. 

3  B  2 


exlunut  •  week's  eamiDgs  of  an  agriculttun 
and  it  .is  to  be  observed  that  the  Legislstun 
1836,  when  the  Marriage  Act  6  &  7  If.  4 
passed,  settled  hj  sect.  22  the  fee  payable 
trar  for  every  marriage,  if  by  license  at 
otherwise  at  5t.  This  appears  to  me  to  1 
shew  that  the  fee  as  a  customary  fee  is  la 
the  present  day. 

If  then,  apparently  lai^e  at  the  present  d^ 
it  hare  been  in  the  time  of  Richard  the  Krst 
an  inquisition  held  a.  n.  1 194  the  price  dii 
set  upon  a  bull  was  4t.,  upon  a  cow  the  si 
plough  horse  the  same,  upon  a  sheep  wil 
lOd.,  upon  a  sheep  with  coarse  wool  6d^ 
IZd.,  and  upon  a  boar  IZd.  ?  Annals  ofRogy 
dm,  by  Rilet/,  vol.  2,  p.  337.  It  cannot  be  c 
if  we  are  at  liberty  to  enter  npon  the  histoi 
and  are  not  precluded  by  some  arbitrar 
doing  so,  the  result  mast  be  fatal  to  the 
claimed.  Its  effect  must  have  been  almos 
marriage  in  the  pariah  of  HorUm  at  a 
marriage  was  considered  as  a  sacrament, 
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l^xitted  by  the  irresistible  inference  arising  out  of  the       [1867.] 
i:i.laie8s  of  the  amount.    Common  sense  revolts  at  the       Brtamt 
that  a  fee  of  such  amount  could  have  existed  in  the        Voiyx, 
e  of  Richard  I.^  and  under  such  circumstances  I 
ot  merely  say  that  I  am  not  satisfied  it  existed^  but 
compelled  to  say  that  I  am  satisfied  that  it  did 
and  could  not  have  existed. 
In  coming  to  the  conclusion  that  the  fee  or  duty 
c^l'Alined  in  the  present  case  is  bad  for  the  reasons  above 
s^at;ed^  are  we  at  all  in  conflict  with  the  decision  in 
^^A^hard  v.  Payne  f    It  appears  to  me  that  we  are  not 
the  Court  of  Common  Pleas  fVilles  J.,  in  delivering 
judgment  of  the  Court,  12  C.  B.  N.  S.  414,  433, 
: — "  He''  (Mr.  fVilb)  "  also  argued,  that,  considering 
increase  in  the  value  of  money  since  the  epoch  of 
memory,  the  claim  was  rank.     This  reasoning, 
ever,  if  applicable  to  such  a  fee,  is  not  conclusive 
of  tiie  present  case ;  for  a  fee  need  not  be  of  a  fixed  and 
c^Aoertained,  but  may  be  of  a  reasonable  amount ;  and, 
^serdsing  the  power  conferred  upon  us  by  the  case,  to 
di^w  inferences  of  fact,  we  may  conclude,  that,  if  the 
^^Ittim  can  be  sustained  in  point  of  law,  it  was  in  fact 
for  a  reasonable  fee :''  and  in  discussing  the  nature  of  the 
duty  in  respect  of  which  the  claim  in  that  case  was  made, 
he  says,  pp.  434-5  : — "  The  visitation  of  the  Archdeacon 
^'wt,  for  this  purpose,  be  considered  as  for  the  benefit  of 
^  parish  at  large^  and,  amongst  others,  of  the  church- 
^andeiis  themselves,  the  performance  of  whose  duties, 
^^des,  is  facilitated  by  the  services  of  the  registrars.'' 
^  *lic  Court  of  Common  Pleas  the  question  of  rankness, 
applicable,  was  disposed  of  by  the  finding  of  the 
^^Urt  that  the  claim  was  "  for  a  reasonable  fee."  When 
^^  case  came  before  the  Court  of  error  (a),  Bramwell  B., 

(a)  16  C.  B,  N.  8.  132. 


to  be  "immemorial  fees  attached  to  tl 
girtrar." 

No  point  as  to  ranknesa  was  made 
counsel  who  ai^ed  in  the  Exchequer 
the  attention  of  the  Conrt  was  not  callec 
case  was  argued  m^nly  on  the  queatioi 
conld  be  "  a  fee  varying  in  pecuniary  am' 
to  time  with  the  changes  in  the  value  of  m 
circumstaDces,  and  subject  only  to  the 
it  should  be  reasonable."  The  fees  ther 
&om  the  churchwardens,  as  represent 
parith,  and  not  from  individual  parishioi 
fore  probably  tliere  was  no  real  groan 
rankneas  to  that  payment.  I  think  tha 
not  govern  the  present  case,  and  that 
to  consider  the  amount  of  the  fee  as  crei 
bability  so  great  that  it  could  not  have 
the  time  of  legal  memoiy ;  and  that  n 
directed  could  properly  have  come  to 
affirming  its  existence. 

If,  therefore,  in  favour  of  vested  interei 
rule  of  limitation  and  prescription  is  t( 
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duty  depends  upon  prescription  it  appears  to  me  that      [1867.] 
coght  not  to  presume  a  legal  origin  for  a  payment      brtavt 
A^a^inst  an  absolute  conyietion  that  it  never  did  or  could        yoot, 
^xist  before  the  time  of  legal  memory. 
Oar  judgment  must  be  for  the  plainti£P. 

Slackbubn  J.  In  this  case  the  question  is  whether 
^1^  is  proved  that  a  fee  is  due  to  the  rector  of  Horton  on 
^tlie  marriage  of  a  man  and  woman  in  the  parish  church 
of  that  parish.  The  evidence  has  been  taken  by  an 
&J^l>itrator^  and  stated  in  a  case,  on  which  this  Court  is 
^^o  determine  whether  there  is  such  a  legal  fee  oV  not^ 
"^o  Court  having  power  to  draw  all  inferences  of  fact. 

rrhe  substance  of  what  is  found  is^  that  there  is  no 
c^vldence  at  all  of  what  was  the  practice  before  the  year 
1808,  but  that^  from  that  year  down  to  the  commence- 
ment of  the  present  dispute,  a  fee  of  13^.,  viz.,  lOs.  to 
ttie  rector  and  3«.  to  the  clerk,  has  been  almost  uniformly 
paid ;  in  a  few  instances  the  sum  has  been  slightly  larger, 
and  in  one  instance^  and  in  one  only,  it  was  less  than 
18«.,  being  in  that  case  \0s.  6d,     I  think  the  fair  infer- 
ence of  fact  to  be  drawn  from  this  is  that,  as  far  back 
aa  living  memory  goes,  the  fee  of  13«.  has  been  taken  in 
this  parish  as  a  fee  of  right  payable  on  a  marriage ;  and 
I  have  no  hesitation  in  drawing  the  inference  of  fact  that 
the  same  fee  was  taken  before  the  year  1808,  when  the 
evidence  begins,  though  there  is  no  further  proof  of  that 
®ct  than  that  it  was  taken  then  and  ever  since.     Mar- 
'^^e  fees  are  not  due  of  common  right,  but  by  imme- 
morial custom  in  a  parish  a  reasonable  fee  may  be  due 
there.     This  was  not   disputed  on  the  argument;   the 

^'v  Uiose  portioDB  of  duration  which  render  needless  the  eyidenoe 
"**  ^o  has  Bwept  away."  Lord  Brougham's  Historical  Sketches  of 
^"'^^''•efi,  ^c,  vol.  2,  p.  30,  note.    Life  of  C.  J.  Bushe, 


analogy  to  the  cases  in  whieh  modusea  have 
the  ground  of  rankness,  to  drav  the  conclusi' 
the  fee  originated  since,  or  ought,  as  a  Coi 
hold  the  custom  bad  on  the  ground  that  i 
then  at  least  excessive  and  unreasonable, 
had  gone  to  trial  in  the  ordinary  way,  I  th 
tion  must  have  been  left  to  the  jury. 
Judge  must  have  told  them  that,  where  a  i 
to  have  been  enjoyed  by  usage  as  of  right 
evidence  goes,  a  presumption  is  raised  in  1 
right ;  that  if  it  could  have  a  legal  origin 
one;  and  therefore  that  in  this  case  a 
arose  on  which  they  would  be  warranted  ii 
fee  to  have  been  taken  before  the  time  of  li 
though  I  think  he  must  also  have  told  t1 
presumption  was  not  one  of  law,  but  was  a 
of  fact  capable  of  being  rebutted,  and  thi 
of  the  fee  was  some  evidence  against  that 
It  would  be  proper  in  him  to  give  them  ad 
degree  of  weight  that  th^  should  give  to 
tion  in  favour  of  the  long  continued  usi 
much  they  should  require  to  be  proved  in  < 
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tbiis  be  given  by  us  as  Judges  to  ourselves  as  jurors.       [1867.] 
if  the  proper  consideration  is  merely  whether  the       bbtami 
le  usage  proved  to  have  long  continued  in  modem         ^o^. 
did  tVi  /act  prevail  before  the  reign  of  Richard  I.^ 
'^liink  very  few  prescriptive  rights  could  be  established, 
doubt  usage  for  the  last  fifty  or  sixty  years  would 
some  evidence  of  usage  700  years  ago ;  but^  if  the 
qx&eation  is  to  be  considered  as  an  ordinary  question  of 
I  certainly  for  one  would  very  seldom  find  a  verdict 
support  of  the  right  as,  in  fact,  so  ancient.     I  can 
^^ardly  believe,  for  instance,  that  the  same  fees  in  Courts 
justice  which  were  till  recently  received*  by  the  officers 
ancient  fees  attached  to  their  ancient  offices  were  in 
received  700  years  ago ;  or  that  the  city  of  London 
[,  before  the  time  of  Richard  I.,  the  same  payments 
^^onp  measuring  com  and  coals  and  oysters  which  they  do 
I  have  no  doubt  the  city  of  Bristol  did  levy  dues 
the  Avon  before  the  time  of  legal  memory,  and  that 
'^e  mayor,  as  head  of  the  corporation,  got  some  fees  at 
"tliat  time,  but  I  can  hardly  bring  myself  to  believe  that 
"^Ixe  mayor  of  Bristol  at  that  time  received  55.  a  year 
from  every  ship  above  sixty  tons  burthen  which  entered 
tkie  Avon  ;  yet  the  claim  of  the  city  of  Bristol  to  their 
ancient  mayor's  dues,  of  which  this  is  one,  was  esta- 
blished before  Lord  Tenterden  in  1828.     I  think  the 
^^^y  way  in  which  verdicts  in  support  of  such  claims, 
^^d  there  are  many  sach,  could  Jiave  properly  been 
^^uii^  is  by  supposing  that  the  jury  were  advised  that 
^  &vour  of  the  long  continued  user  a  presumption 
^^^^^^^e  that  it  was  legal,  on  which  they  oupht  to  find  that 
^^    User  was  immemorial,  if  that  was  necessary  to 
^Saliae  it,  unless  the  contrary  was  proved,  that  pre- 
option not  being  one  purely  of  fact  and  to  be  acted 


ute  view  oi  me  majoniy  oi  idg  jaages 
Exchequer  Chamber  in  Shepkard  v,  Paj 
by  no  means  a  modem  doctrine  :  it  is  a 
time  of  lAttltton,  who,  in  his  TeKum, 
that  all  are  agreed  that  nsage  since  the  ti 
is  a  title — some  he  says  have  thooght  it 
of  prescription,  bat  that  others  have  sail 
also  another  title  of  prescription,  that  w 
mon  law  before  any  estatute  of  limitati 
and  that  it  was,  where  a  castom,  or 
thing,  hath  been  used,  for  time  wherec 
rnnneth  not  to  the  contrary.  And  the; 
this  is  proved  by  the  pleading,  where  a 
a  title  of  prescription  of  custom.  He 
SQch  custom  hath  been  nsed,  from  tin 
memory  of  man  runneth  not  to  the  cont 
much  ae  to  say,  when  such  a  matter  is  ] 
man  then  alive  hath  beard  any  proof  o 
nor  hath  no  knowledge  to  the  contrary 
that  Buch  title  of  prescription  was  at  tli 
and  not  put  out  by  an  estatute,  trgo,  it  abi 
the  commoQ  law ;  and  the  rather,  insomi 
limitation  of  a  writ  of  risht  is  of  so  lone  ti) 
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-til  si.t  sQch  usage  is  to  be  taken^  in  the  absence  of  proof      [18G7.] 
to   "tlie  contrary,  to  establish  that  the  usage  began  before       Brtant 
-tbartyear;  and  certainly  the  lapse  of  400  years  since        ^o^, 
Littleton  wrote  has  added  force  to  the  remark,  '^  the 
T&t^lier,  insomuch  that  the  said  limitation  of  a  writ  of 
riglit  is  of  so  long  time  passed/'     But,  either  way,  proof 
tlx&t  the  origin  of  the  usage  was  since  that  date  puts  an 
end  to  the  title  by  prescription  ;  and  the  question  comes 
round  to  be  whether  the  amount  of  the  fee,  viz.  135.,  is 
by  itself  sufficient  proof  that  it  must  have  originated  since. 
In  Shephard  v.  Payne  {a)  the  Court  of  Common  Pleas 
dealt  thus  with  the  argument  founded  on  the  facts  in 
that  case  that  there  was  evidence  that  the  fee  had  varied 
iQ  amount,  and  that,  considering  the  increase  of  the 
▼alue  of  money  since  the  epoch  of  legal  memory,  the 
claim  was  rank: — "This  reasoning,  however,  if  appli- 
^ble  to  such  a  fee,  is  not  conclusive  of  the  present  case  \ 
^or  a  fee  need  not  be  of  a  fixed  and  ascertained,  but 
^^y  be  of  a  reasonable  amomit;   and,  exercising  the 
power  conferred  upon  us  by  the  case,  to  draw  inferences 
^f  feet,  we  may  conclude,  that,  if  the  claim  can  be  sus- 
*^ed  in  point  of  law,  it  was  in  fact  for  a  reasonable 
fee/*     There  are,  no  doubt,   authorities  to  the  effect 
^'^t   prescriptive  claims  must  be  certain ;   and  those 
authorities  made  some  of  the  Judges  in  the  Exchequer 
Chamber  unwilling  to  affirm  this  doctrine  unnecessarily  : 
oiit  they  did  not  dissent  from  or  overrule  it,  and  my 
brother  Bramwell  preferred  to  base  his  judgment,  affirm- 
^S   that  of   the  Common   Pleas,   on  their  reasoning 
^her  than  on  that  which  seemed  to  the  majority  to 
nder  it  unnecessary  to  decide  the  point.    I  think  that, 
*  ^Uatom  before  legal  memory  to  take  a  reasonable 

(a)  12  Com.  B.  N.  S,  4U  403. 


ine  wnoie  mnaoiuuiis.  - 

But  even  oa  the  supposition  that  the  !• 
immemorial  fee,  in  order  to  be  valid,  to  ha' 
times  fixed  in  moneys  nnmbered,  I  think  th 
ance  with  the  general  practice  of  Judges  fbi 
we  ought  to  advise  ourselves  as  jurors  i 
ireight  to  the  presnmptiou  arising  from  lo 
enjoyment  as  to  find  the  usage  immemorial 
is  proof  shewing  clearly  that  it  could  not  b 
before  Lord  Tmterden^i  Prescription  Act, 
c.  71')  are  to  be  found  collected  in  Sei] 
notes  to  Yard  v.  Ford  (b).  They  shew 
enjoyment  for  a  period  falling  short  of  t 
commencement  of  the  time  of  legal  memt 
title,  but  only  evidence  of  a  title,  yet  juries 
to  find  such  a  title,  though  they  could  never 
it  existed  in  fact  This  had  gone  so  far  thi 
den  Y.  Ching  (c),  where  there  was  a  plea  of 
window,"  and  the  evidence  shewed  that 
was  only  twenty-two  years  old,  Tixdal  C. 
direct  a  verdict  on  the  ground  of  the  var 
"  the  question  is  not,  whether  the  windo 
strictir called  ancient:  but  whether  it  is  sni 


Foot. 
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questioned^  but  it  shews  what  in  the  opinion  of  a  very  [1867.] 
leajrned  and  cautious  pleading  Judge  was  the  substantial  bryImt 
question.  The  Prescription  Act  has  in  many  cases  ^^^ 
rexidered  it  unnecessary  to  resort  to  the  old  doctrine, 
but  in  such  a  case  as  the  present  we  must  do  so,  and 
Squire  whether  the  plainti£f  has  satisfied  the  onus  cast 
ou  him  of  rebutting  the  presumption  arising  from  con- 
ttnued  enjoyment  merely  by  the  argument  arising  from 
^lie  amount  of  the  fee. 

I  must  first  observe  that,  though  in  many  cases  the 

^uiount  of  a  modus,  or,  as  it  is  called,  its  rankness,  was 

^^d  sufficient  to  rebut  the  proof  of  its  antiquity,  yet 

^o  far  as  I  know  that  reasoning  has  never  been  acted 

oi^  in  any  case  except  that  of  a  modus  decimandi ;  for 

''•'hat  is  said  by  Lord  Campbell  in  Traherne  v.  Gard- 

's^r  (a)  is  entirely  obiter.     At  the  same  time  I  must 

Aciknowledge  that  I  do  not  see  on  what  principle  it 

^^ould  properly  be  evidence  on  which  the  jury  might 

properly  be  advised  to  act  in  such  a  case  and  not  in 

others.     But  I  think  the  evidence  against  the  antiquity 

of  a  right  arising  from  the  change  in  the  value  of  money 

very  unsatisfactory.     From  what  was  said  by  Parke  B. 

in  delivering  judgment  in  the  first  case  of  Jenkins  v. 

JBarvey  (J),  "  Upon  the  correctness  of  the  reasoning 

drawn  firom  the  fact  of  the  value  of  money,  great  doubt 

may  be  entertained,''  he  seems  to  have  participated  in  this 

opinion.  We  know  indeed  that  the  coinage  has  since  the 

I'cign  of  Richard  the  First  been  altered,  so  that  the  coins 

^Uch  represent  a  certain  number  of  what  we  now  call 

shillings  contain  less  silver  than  the  coins  which  at  that 

^e  represented  an  equal  amount  of  what  was  called  shil- 

^"^   Ui  that  reign.     I  believe  that  the  coin  equivalent 

W   ^  M,^B.  913.  939-940.  (h)  I  C.  M.  4-  R.  877.  894. 
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;   [1867.]      to  20#.  in  the  reign  of  Richard  L  when   new  onght 
Bbtaht      to  have  contained  as  much  silver  as  58«.  at  present : 
Foot.        ^^^  ^^  ^  ^"^  ^^  enter  into  this  question  I  think  a  con- 
siderable deduction  ought  to  be  made  on  this  head,  for 
I  do  not  believe  that  the  coins  in  actual  currency  at 
that  time  were  plump.     I  think  it  probable  that  they 
were  much  clipped  and  sweated,  so  that  their  exchange- 
able value  was  considerably  below  what  it  ought  to  hav 
been.  I  also  believe  that  silver  was  scarcer  in  those  day^^ 
than  now^  and  therefore  as  a  general  rule  commoditi< 
would    exchange  for  less   silver  than  now;    and   th 
country  was  no  doubt  much  poorer  than  now ;  so  thi*  '^^^c^ 
for  all  these  reasons  a  fee  of  13«.  in  those  days  wouL^^^;^^ 
be  much  more  difficult  to  come  at  than  a  fee  of 
same  nominal  amount  now.     But  when  on  this  tb^^K^^ 
conclusion  is  based  that  a  particular  payment  for  a 

particular  thing  could  not  have  been  ancient,  I  thii      n^\ 

we  make  a  rash  leap  in  the  dark.     Many  things  wc m-^ 

so  much  rarer  in  those  days  than  they  are  now  th Jas.t 

they  commanded  a  far  higher  price.  Thus  in  Mag^^KB^ 
Charta,  9  H.  8.  c.  21.,  the  "  old  price  limited  ^=0' 
carriage"  is  declared  to  be  for  carriage  with  two  hor^^»^^ 
\0d,   a  day;    for  three   horses   lAd.   a   day;    so  il:^^^^^ 

the  hire  of  an  additional  horse  for  a  day  would  set ^«* 

to  have  been  4rf.    In  stat.  13  G.  3.  c.  78.  5.  3a  t  I*^* 
commutation  for  statute  labour  on  the  highway  is  fiic^ 
for  **  a  cart  and  one  horse  or  beast  of  draught  2«.  a 
for  every  cart  of  two  horses  or  beast  of  draught  8r  ^ 
so  that  the  hire  of  an  additional  horse  was  \s.    It  wo 
be  a  very  rash  conclusion  that  the  proportion  betw< 
the  value  of  money  in   1773  and  money  of  the  sa 
nominal  value  before  legal  memory  was  not  more  tb» 
three  to  one,  but  I  think  it  clear  it  would  be  a  r 


V. 

Foot. 
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irifference,  and   in  the  case  of  the  hire  of  carriage  a       [1867.] 

'^wroBg  one,  that  a  scale  of  price  which  bore  so  high  a     ~  bryant  ~ 

p>*oportion  could  not  be  ancient     I  think  the  probable 

ution  of  this  is^  that  carriage  in  the  old  times  was 

\,  and  therefore  commanded  a  high  price.     But 

lijr  are  *we,  without  any  reason  that  I  know  of,  to 

<^c>n elude  that  priests  were  then  common,  and  that  their 

rvices  commanded  a  low  price?     In  many  of  the  cases 

"which    moduses  have  been  upset  the  assumption 

to  have  been  that  in  making  a  bargain  with  the 

'^'the  payers  the  parson  must  necessarily  have  had  the 

"^•"orat  of  it,   that  if,   on  looking  at   the   amount,   it 

^-ppcared  that  supposing  the  bargain  was  really  made 

ore  legal  memory  he  must  have  made  an  extortionate 

;  which  was  an  impossibility.     Why  should  we 

that  the    clergy   before  the  time   of  Richard  I., 

*^«icied  as  they  were  by  all  the  power  of  the  State  and 

^l^e  Papacy,  should  not  often  have  succeeded  in  estab- 

u^lning  large  fees?     I  may  remark  also,  that  as  the 

^^ftrriage  was  first  performed,  and  then  the  payment 

^^^    the  fee  enforced  by  ecclesiastical  censures  and  not 

^^tlierwise,  it  is  probable  that  the  fees  were  in  practice 

*^HQitted  where  the  parties  were  poor.     But  I  do  not 

^^iich  rest  on  this.  I  do  not  at  all  doubt  that  the  value  of 

^xioney  has  changed  since  a.  d.  1 189,  and  to  such  an  extent 

*^^KiAt  most  payments  which  it  is  now  worth  while  to  col- 

l^^ct  must  have  been  at  that  time  very  high :  and  I  do  not 

dispute  that  this  affords  a  fair  ground  for  an  antiquary 

"^    condude  that  most  of  the  payments  now  taken  as 

•^waent  have  either  begun  or  been  increased  since  the 

aate  of  legal  memory.    But  I  find  no  cases,  except  those 

o^  moduses,  in  which  the  amount  of  the  payment  has 

wotie  been  held  sufficient  to  rebut  the  presumption  of 


agree)  j  aod  that  id  all  other  cases  the  p 
Judges  has  been  not  to  direct  jariea  to 
rankness  or  large  amount  of  a  caatotD 
shewn  to  have  been  io  fact  taken  as  of  ri| 
living  memory  or  evidence  goea  aa  alot 
rebut  the  presumption  that  the  usage  had 
The  effects  of  a  contrary  decision  on  tc 
-will  be  very  startling ;  for  there  can  seldom 
of  sufficient  amount  to  be  vorth  collectii 
times  and  yet  not  so  large  as  to  be  opi 
jection  of  rankness.  I  think  the  Jud 
time  of  Littleton  downwards  have  beei 
make  the  law  reasonable  and  practice 
have  to  some  extent  succeeded  in  this: 
this  may  have  been  originally  a  judicial 
am  very  unwilling  to  undo  what  they  hi 
recur  to  antiquated  unreason.  I  think 
in  finding  the  &cts  in  this  case  I  ought  ti 
weight  to  the  presumption  in  favour  i 
enjoyment  as  of  right,  and  eo  little  to  1 
the  value  of  money,  that  I  ought  to  fi 
immemorial  and  this  fee  ancient    If  thi 
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^-'ocKBURN  C.  J.    The  question  in  this  ease  is  whether      [1867.] 
^  claim  made  by  the  rector  of  the  parish  of  Horton  to 


Foot. 


Bryamt 

*    fee  of  lOff.  for  himself,  and  2^.  for  the  clerk,  on  the        ^J^ 
^^^^bration  of  every  marriage  in  the  parish  church,  can 
t^G  Upheld  in  law.    I  am  of  opinion  that  it  cannot. 

It  is  dear  that  a  fee  on  the  celebration  of  marriage 
iTk  a  parish  church  can  only  be  claimed  by  virtue  of  an 
ivximemorial  custom  in  the  parish,  and  the  question  is 
'vrliether  the  evidence  establishes  the  existence  of  a 
CfUBtom  in  the  parish  of  Horton  (or  the  payment  of  this 
fee  firom  the  time  of  legal  memory. 

It  appears  that  from  the  year  1808  to  the  time  of 

V>nnging  this  action,  a  fee  has  been  invariably  paid  on 

"tlie  celebration  of  marriage  in  this  parish.     In  a  con- 

^derable  majority  of  instances  the  fee  paid  was  lO*.  for 

^te  rector,  and  3s.  for  the  clerk ;  in  a  few  instances  the 

*5e  to  the  rector  was  12*.  6A,  to  the  clerk  2s.  6d.     In 

• 

^  atnall  number  of  instances  the  fee  to  the  rector  was 
'^m  higher.  Now,  though  it  is  laid  down  that  it  is 
^^sential  to  the  validity  of  a  custom  that  it  shall  have 
I'^eii  uniform,  I  think  upon  the  whole  it  may  be  taken 
^l^^'t  from  the  year  1808  downwards  a  fee  of  15s.  has 
l^^en  customary  in  this  parish,  although  in  a  few  in- 
Bt&vioes  a  larger  fee  has  been  paid.    Taking  it,  therefore, 

*  tl^at  the  custom  to  pay  the  fee  now  claimed  is  shewn 

^    liave  existed  since  the  year  1808,  it  would  prima 

^^^Q  follow,  according  to  the  established  rule   as   to 

P^'eBOinption  in  such  cases,  that  we  ought  to  presume 

^®  pievious  existence  of  the  custom  for  an  antecedent 

P^*^^^  extending  as  far  back  as  the   time  of  legal 
'ory. 

it  is  equally  clear  that  this  rule  must  be  taken 

*  *^      this  important  qualification,  that  it  can  only  be 

..  VII.  8  c  B.  &  8. 


Judgei  hu  '  .ether  the  im 

ranknew  ,  hating  been  bej 

BhevQ  ♦  shewn  by  extrinsic  evi 

^""^  jm  the  nature  of  the  aUeged 

"'"  ,  in  the  case  of  an  alleged  custom 
-  ^louut  is  so  Inrge  as  to  make  it  impoi 
jiajmcnt  can  have  been  established  a 
reign  of  Richard  I. 

Now,  when  it  is  borne  in  mind  t 
IJortmi  is  a  rural  parish,  inhabited  p' 
cultural  labourers,  and  that  a  fee  of 
bration  of  marriage  is,  even  in  our  daj 
class  a  very  high  fee,  it  seems  quite  im 
looking  to  the  relative  value  of  mone 
turyandat  the  present  day— even  iff 
taken  at  the  most  mo<lerate  rate, — th 
can  IiDve  been  csaetcd  and  suljmittc 
King  Richard  I.  Without  entering 
discussion  on  this  subject,  it  ia  enc 
Statute  of  Labourers  (a)  to  be  satis 
the  rate  of  wages  fixed  thereby,  tlw 
fee  at  that  period  is  altogether  out  o 
question  is   whether  under  these   c 

pnllpd    imnn    to    do    vin1i>iir>e     <■»      _._ 


XXX.    VICTORIA.]  751 

of  law  in  this  case,)  by  holding  that  this  custom  dates       [1867.] 
to  the  time  of  legal  memory,  when  we  are  con-       Bryant 


vinced  that  such  cannot  be  the  case.  pj^^ 

X  readily  admit  that   the   law   which  requires  pre* 

smnption  or  custom  to  be  carried  back  for  a  period  of 

nearly  700  years  is  a  bad'  and  mischievous  law,  and  one 

i^liich  is  discreditable  to  us  as  a  civilized  and  enlightened 

people,  but  such  is  the  law ;  and  while  it  so  continues,  I 

eonsider  myself    in    administering  it   bound    to    ad* 

minister  it  as  I  find  it;  nor  do  I  feel  myself  warranted  in 

imdiormining  or  frittering  it  away  by  subtle  fictions  or 

artificial  presumptions,  inconsistent  with  truth  and  fact. 

The  law  of  England  ever  has  been,  and  still  is,  in  respect 

of    prescriptive  rights,  in  a  most  unsatisfactory  state. 

The  common  law  admitted  of  no  prescription  in  the 

matter  of  real  estate^  or  of  any  franchise  which  was 

laattter  of  record,  as  not  Ijring  in  grant.     In  respect  of 

thixigs  incorporeal,  lying  in  grant,  it  admitted  of  a  species 

of   prescription,  not  upon  the  ground  that  possession  or 

®^joyment  for  a  given  period  gave  an  indefeasible  right, 

but  on  the  assumption,  when  possession  or  enjoyment 

nad  been  carried  back  as  far  as  living  memory  would  go, 

^at  a  grant  had  once  existed  which  had  since  been  lost. 

'^''nctically  spe-aking,  bjr  means  of  this  presumption, 

P'^^criptive  rights  were  established  in  respect  of  matters 

*^^jIi  lay  in  grant     Protection  in  respect  of  real  estates, 

^^®^    continued  and  peaceable  enjoyment,  was  efiected, 

^^    l^y  the  law  being  that  after  possession  for  a  given 

of  years,  the  right  of  property  should  be  abso- 

^"S  acquired,  but  by  the  indirect  contrivance  of  de- 

ng  the  adverse  claimant  from  the  benefit  of  the 

lure  by  which  alone  his  right  could  be  established. 

here,  again,  our  ancestors,  instead  of  fixing  a  given 

8  c  2 


abewn  was  the  time  of  King  Henry  I.  In  tl 
of  Hmry  III.,  by  the  Statute  of  Merton,  1 
altered  to  the  time  of  Hewn/  II.  Writs  of  Mo 
were  limited  to  the  time  of  the  last  retom  a 
from  Ireland  into  England  ;  writs  of  novel  <tii 
time  of  the  king's  first  crossing  the  sea  into  C 
the  previous  reign,  according  to  GhnviBe{a), 
must  have  been  since  the  last  voyage  of  Ein 
into  Normandy.  So  that  the  time  necessary  ti 
varied  materially  at  diSerent  epochs.  These 
mained  till  stat.  3  Edward  1.  c.  39.,  when,  ai 
are  aware,  the  time  within  which  a  writ  of 
be  brought  was  limited  to  cases  in  which  t 
the  ancestor  was  since  the  time  of  King 
which  was  construed  to  mean  the  beginning  o 
reign,  a  period  of  not  less  than  86  years, 
lature  baring  thus  adopted  the  reign  of  A 
the  date  from  which  the  limitation  in  a  red 
to  run,  the  Courts  of  law  adopted  it  as  tl 
which,  in  all  matters  of  prescription  or  ci 
memory,  which  tiU  then  had  been  confined 
to  which  liring  memoiy  could  go  back,  she 
forth  be  required  to  extend.     Thus  the  law  i 
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their  origin  posterior  to  the  time  of  Richard  I.,  and      [1867.1 
having  therefore  ceased^  practically^  to  afford  any  pro-       Bbtant 
tection  against  antiquated  claims,  the  Legislature,  in  the        Foot. 
32ad  of  Henry  the  Eighth  (a\  again  interfered,  and  on 
t^his  occasion,  instead  of  dating  the  period  of  limitation 
from  some  particular  event  or  date,  took  the  wiser 
coarse  of  prescribing  a  fixed  number  of  years  as  the  limit 
^tliin  which  a  suit  should  be  entertained.     The  Legis- 
lature having  thus  altered  the  period  within  which  rights 
to  real  estate  could  be  asserted  by  parties  out  of  pos- 
Kssion,  the  C!ourts  on  this  occasion  omitted  to  follow  the 
ao&Iogy  of  the  recent  statute,  as  fixing  the  date  firom 
which  l^al  memory  was  to  commence,  as  they  had  done 
on.  "the  passing  of  the  statute  of  the  3  Edw.  1.  e.  89. ;  and 
adbered,  in  all  that  related  to  prescription  or  custom,  to 
the  previously  established  standard.    It  was  of  course 
iiK^possible  that,  as  time  went  on,  the  adoption  of  a  fixed 
epoch  as  the  time  from  which  legal  memory  was  to  run, 
should  not  be  attended  by  grievous  inconvenience  and 
handahip.    Possession,  however  long,  enjoyment,  how- 
ever uninterrupted,  afforded  no  protection  against  stale 
and  obsolete  claims  on  the  assertion  of  long  abandoned 
rights.    And,  as  Parliament  failed  to  intervene  to  amend 
the  law,  the  Judges  set  their  ingenuity  to  work,  by 
fictions  and  presumptions,  to  atone  for  the  supineness  of 
the  Liegislature,  and  to  amend,  so  far  as  in  them  lay,  the 
Jaw;  which  I  cannot  but  think  they  were  bound  to  ad- 
^^Eunister  as  they  found  it.    They  first  laid  down  the 
aomewhat  startling  rule  that  from  the  usage  of  a  lifetime 
the  presumption  arose  that  a  similar  usage  had  existed 
"^^^  a  remote  antiquity ;  next,  as  it  could  not  but  happen 
that  ill  the  case  of  many  private  rights,  especially  in  that 
®^  ^^aements,  which  had  a  more  recent  origin,  such  a 

(a)  32  H,  8.  r.  2. 


deed ;  next  the;  were  recomiQended  to  mal 
sumption;  and  lastly,  as  the  final  consu 
judicial  legialation,  it  was  held  that  a  jury  si 
not  only  that  they  might,  bnt  also  that  they 
to  presume  the  existence  of  such  a  lost  gra 
neither  Judge  nor  jury  nor  anyone  else  bad 
of  a  behef  that  any  such  instrument  had 
existed.  In  this  manner  the  Courts  have  < 
to  supply  the  deficiency  of  the  law  in  th 
rights  acquired  by  poBsessiou  and  enjoym 
the  doctrine  of  presumptions  had  proceeded 
its  development,  the  Legislature  at  lengtl 
and  in  respect  of  real  property  and  of  cert 
casements,  fixed  certain  periods  of  possessi 
ment  as  establishing  preacripHve  rights.  Bu 
to  all  prescriptions  or  customs  not  provii 
statutory  enactment  the  law  remains  as  befc 
With  reference  to  the  doctrine  of  presu 
fV.  D.  Evam  has  observed  that,  though 
convenient  that  this  doctrine  should  be  ad 
should  "  ever  retain  the  sentiment,  that  the  : 
of  such  a  doctrine  was  a  perrersion  of  l^a 
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a  jury  to  do  likewise^  by  presuming  in  any  case  not       [1867.] 
governed  by  positive  authority,  the  existence  of  a  state       bbtak7~ 
of  things  which  I  am  satisfied  never  existed  at   all.         y^^ 
But  80  far  from  its  having  been  held  that  on  a  claim 
of  customary  payment  the  fact  of  such  payment  having 
been  made  as  far  back  as  living  memory  goes  must 
necessarily  in  all  cases  lead  to  the  presumption  of  an 
immemorial  custom^  it  is  well  established  that  in  the 
case  of  moduses,  the  raukness,  as  it  is  called^  of  a 
modus — that  is^  the  fact  that  the  amount  paid  is  such 
^bat,  looking  to  the  comparative  value  of  money,  it  is 

• 

^possible  that  such  a  sum  could  have  been  paid  by 
arrangement  between  the  parson  and  the  parishioners 

• 

^  the  time  of  Richard  I., — is  fatal  to  the  modus,  as  it 

febats  the   presm[nption  which  would   otherwise  arise 

from   the  modem   usage.     The   analogy  between  the 

^^*se   of  payment  under  a  modus  and  such  a  payment 

^^    tLe  present  appears  to  me  to  be  complete.     The 

doctrine  as  to  rankness  being  fatal  to  a  modus  does  not 

^'iae  from  any  peculiarity  in  the  nature  of  a  modus. 

tt    rests  entirely  on  the  fact  that  the  amount  paid  is 

J^ixooinpatible  with  the  possibility  of  such  a  payment 

having  been  established  as  far  back  as  the  commence- 

iiQent  of  the  reign  of  Richard  I.    I  am  utterly  at  a  loss 

^^  conceive  why,  if  the  payment  of  the  fee  claimed  by 

*lie  sector  in  the  present  case  should  appear  equally  rank 

^y  reason  of  its  being  in  excess  of  what  could  have  been 

^   ^fee  payable  on  marriages  in  the  parish  of  Horton  in 

^    t'^elfth  century,  the  same  principle  should  not  be 

^q^i^ly  applicable. 

-*^lxe  case  of  Shephard  v.  Payne^  in  which  the  payment 

*^^8  to  the  registrars  of  an  Archdeaconry  Court  was 

^^^1- ved,  and  which  was  first  before  the  Coui^t  of  Common 
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[1867.]     Pleas  {a),  and  afterwards  before  the  Court  of  Exchequ 


Bbtast  Chamber  (i),  is  the  only  authority,  so  far  as  I  am  aw] 
Foot.  which  piay  be  thought  to  have  a  contrary  tendency.  But  i^^^S 
that  case,  though  the  question  of  rankness  incidentalt__^ 
aro8e,the  Court  disposed  of  it  by  holding  that,  as  it  ap] 
that  the  amount  of  the  fees  taken  had  varied  from  tii 
to  time,  it  might  be  inferred  that  the  custom  was 
for  a  fixed  payment,  but  for  the  payment  of  a  reasonal 
fee.  In  that  view  the  question  of  rankness  of  ooui 
became  immateriaL  The  judgment  of  the  Court 
Common  Pleas  was  affirmed  by  the  Court  of  Excbeqi 
Chamber,  but  not  on  the  same  ground,  the  Court  ap] 
rently  not  having  adopted  the  view — certainly  a  no^ 
one — of  the  Court  below,  that  the  want  of  uniformit^^ 
the  payments — usually  thought  to  be  fatal  to  a  paym 
claimed  by  custom,  warranted  the  inference  of  a  cusb^ 
to  pay  such  varying  amount  as  might  from  time  to  ti 
be  reasonable.  The  Court  of  Exchequer  Chamber;,  «o 
far  as  I  can  gather  from  the  judgment,  proceeded  <:3q 
the  ground  that,  though  the  fees  had  varied,  wIm^^^^ 
circumstance  would  prima  facie  be  fatal  to  a  custom  ^^'^ 
payment,  this  objection  ought  not  to  prevail,  the  moA^^^*^ 
payments  having  been  uniform.  The  question  of  ra.'*^!^- 
ness  does  not  appear  to  have  entered  into  the  C50»- 
sideratiou  of  the  Court,  or  to  have  influenced  **6 
judgment.  I  consider  myself  therefore  fully  at  lib^^^^^J 
to  apply  to  the  present  case  the  principle,  long  si: 
established  in  cases  of  modus,  that  rankness  in 
alleged  customary  payment  is  fatal  to  its  validity. 

I  am  fiilly  sensible  of  the  inconveniences  which  nd-^^^^ 
result  from  the  application  of  this  principle  to  oti* 
instances  of  customary  payments,  such  as  tolls,  fees  n-* 

(a)  12  C.  B.  K  S,  414.  (A)  IG  C.  B.  N.  S.  132. 
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like;  but  these  inconveniences  flow  necessarily  firom  [1867.] 
Tice  and  badness  of  the  law,  which  requires  that  nothing  bbtaut 
Iiort  of  an  existence  little  less  than  seven  centuries  shall  ^^ 
ri^ve  validity  to  a  custom  however  reasonable  in  itself, 
^"^liile  that  law  subsists  I  am  bound  to  act  upon  it ;  and 
hough  bound  by  the  authority  of  past  decisions  to  hold 
t  usage  extending  as  far  back  as  living  memory  goes, 
daring  a  certain  number  of  years,  requires  the  pre- 
ption  of  immemoriality,  I  cannot  be  a  party  to  sub- 
rarlmg  the  law  by  presuming  that  which  I  am  perfectly 
nttisfied  is  in  point  of  fact  impossible.  The  utmost 
Lezigih  to  which  the  cases  have  gone  is  that,  to  uphold 
soxitiiiued  possession  or  enjoyment,  a  previous  possession 
oir  enjoyment  for  an  indefinite  period,  or  lost  grants,  or 
tihe  like,  may  be  presumed,  however  improbable  it  may 
l^e  that  the  presumption  was  well  founded.  It  has  no- 
'where  been  held  that  such  a  presumption  is  to  be  made 
'Where  the  thing  to  be  presumed  is  impossible  (a).  Being 
then  convinced  that  the  customary  pajonent  claimed  by 
the  defendant,  the  rector,  could  not  possibly  have  existed 
^  the  time  of  Richard  I.,  and  that  consequently  the 
custom  is  not  in  the  l^al  sense  immemorial,  I  feel  bound 
^  gyf^  judgment  in  &vour  of  the  plaintiff. 

I^TJBn  3.  expressed  his  concurrence  with  the  judgments 
of  the  Lord  Chief  Justice  and  Melhr  J. 

Judgment  for  the  plaintiff  (&)• 

i/O  ^nlla  imposBibilia  sunt  preesmnenda^  Co.  Litt.  78  b.     Lex  non 
intendit  aHqmd  impossibUe,  12  Co.  89. 

(*)  Error  has  been  brought  upon  this  judgment. 


LandtClauHt 

Qmtolidatitm        ByTheLandiClaiuMCaiuolidiiliaii  Act^  I84l^8ft9  F&> 
Jet,  IMP,  the  costs  of  (ui  inquiry  before  « jury  as  to  the  Tslne  of  knds  to 

8#9  Fiel.         &c.,  "ih&ll,  incueof  diffenuM,  baaettledby  one  of  thai 
r.  18. 1.  52.  Court  of  keen's  Bench  of  EngUmd  or  Irdand,  accorduiB 

Tasalion  ijf       BM  dtanta."    A  nilwsj  Company  nvs  a  claimant  noties 
Diutt.  sect  18  of  tliat  Act :  he  daimed  605. ;  the  Company  did  i 

Bmta  ef  pre  him  ten  days  notice  nsdw  sect.  38,  of  theii  intonti 

jury  to  be  snnunoDed,  and  i^red  40(K. :  he  took  no  notio 
The  Company  itsned  their  wmmnt  to  the  sheiifi;  and  gars 
time  and  place  of  holding  the  inqniiy.  Before  that  tim 
claimant  gftTS  notice  that  he  voiud  accept  40(V. :  the  C 
refused  to  nve  it.  The  jniy  gave  the  cjaimact  3SW.  and 
this  Court  having  taxed  the  costs  under  sect  62 :  held,  I 
mw  impoBBd  apon  him  by  that  section  as  an  independent  a 
not  as  an  offlcor  of  thia  Court,  and  thaiefore  the  Court  ha 
reriew  his  taxation. 

TN  this  Tenn,  Noeai^er  5th,  Lktler  obtaii 
callitig  OD  the  chumant  to  shew  caoac 
Master  should  cot  be  at  liberty  to  review  h 
of  costs,  or  why  his  allocatur  should  not  be 
on  the  ground  that  the  claimant  was  not  < 
costs. 

TTu  London  and  North  ffetlera  RaOway 
bemg  desirooa  to  take  certain  premises  of  tb 
gave  him  the  usual  notice  to  treat  under 
The  Lands  Clauses  Consolidation  Act,  1845, 1 
c  18.,  requiring  bim  to  give  the  particul 
interest  in  them,  and  of  the  dmm   made  I 
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time  they  offered  him  400/.,  but  he  took  no  notice  of  the 
offer.  The  Company  then  issued  their  warrant  to  the 
sheriff,  and  on  the  25th  May  gave  the  claimant  notice 
of  the  time  and  place  of  holding  the  inquiry.  Before 
that  time  arrived  the  claimant  gave  notice  that  he  would 
accept  the  offer  of  400/.;  but  the  Company  having 
incurred  expense  in  making  preparations  for  the  inquiry 
refused  to  give  it;  and  on  the  inquisition  before  the 
sheriff  the  jury  gave  him  850/. 

Afterwards  the  claimant  applied  to  have  his  costs  of 

the   inquiry  taxed  by  one  of  the  Masters  of  this  Court, 

ui    pursuance  of  sect.  52,  on  the  ground  that  as  the 

Company  before   the  time  fixed  for  the  inquiry  had 

''^uaed  to   pay  the  sum  previously  offered  that  offer 

"^d    ceased  to  exist,  and  therefore  the  costs  must  be 

borne  by   the  Company.      The    Master  was  of  that 

opixiion,  and  taxed  the  claimant's  costs. 

By  The  Common  Law  Procedure  Act,  1845,  8  &  9 
Vict,  c.  18.  B.  52.,  ^'The  costs  of  any  such  inquiry 
sliall,  in  case  of  difference,  be  settled  by  one  of  the 
Af  asters  of  the  Court  of  Queen's  Bench  of  England 
or  Jirelandy  according  as  the  lands  are  situate,  on  the 
application  of  either  party,  and  such  costs  shall  include 
all  reasonable  costs,  charges,  and  expenses  incurred 
^^  summoning,  impannelling,  and  returning  the  jury, 
^*^^Jig  the  inquiry,  the  attendance  of  witnesses,  the 
^''^ployment  of  coimsel  and  attornies,  according  to  the 
^'^ict  and  judgment  thereon,  and  otherwise  incident 
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y  shewed  cause. — First.  This  Court  has  no  power 
view  the  taxation  of  these  costs  by  the  Master, 
r  Stat  8  &  9  Vict  c.  18.  s.  62.,  the  costs  are  referred 


iraiy  new.  ^i^usa  o.  noma  noi  a  mAnas 
the  Mastei  if  lie  refused  to  tax  the  coats  in 
which  the  statute  gave  them ;  and  acertiorari 
his  allowance  of  them  where  the  statute  said 
should  not  be  given  ?]  The  Court  maj  ban 
controlling  power  over  his  decision,  but  not  b; 
such  as  this.  {Cockittm  C.  J.  In  note  (c) 
Stat.  1162,8rded.,  Tennantv.  The  Mayor,  ff 
/cut  (c)  and  A  re  Smlij/  t.  The  Great  Stn 
Weitern  Raihoay  Company  (rf)  ftre  referred 
accordance  with  Re  Rou  and  The  York,  Net 
Berwick  Railway  Company  (a) .  Luth  J.  In  t 
the  Jriih  cases  the  Court  refused  a  mandan 
Master  to  review  his  taxation,  Cramptan 
"  There  never  was  a  case  where  the  Court  issi 
damus  to  its  own  officer."]  In  In  re  The  Steffi 
worht  Act,  1864i  and  In  re  The  Claim  of  fVroU 
Court  of  Exchequer  held  that  it  had  no  j' 
to  review  the  Master's  taxation  under  sect. 
Sheffield  Waterworks  Act,  1864,  27  &  28  f^. 
which  enacted  that  costs  payable  in  respect  of  cL 
the  Act  should,  in  case  of  diflerence,  be 
settled  "  bv  a  Master  of  a  superior  Court 
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rales  and  on  payment  of  the  fees  observed  and  paid  on 

the  taxation  and  settlement  of  costs  in  actions  at  law).'' 

That  enactment  is  more  favourable  to  the  jurisdiction  of 

the  Court  than  sect.  52  of  stat.  8  &  9  Vict  c.  18.;  for 

in  the  former  the  Master  is  directed  to  tax  the  costs  in 

&  particular  manner^  and  is  a  less  independent  person 

than  under  the  latter.     This  Court  has  in  several  cases 

i^viewed  the  taxation  of  costs  by  the  Master  under  sect. 

52  of  stat.  8  &  9  Vict.c,\%.\  but  either  the  matter  was 

brooght  before  the  Court  for  its  decision  like  a  point 

''©served  at  Nisi  prius,  as  In  re  Hay  ward  and  The  MetrO' 

P^^tan  Railway  Company  {a\  or  the  parties  agreed  to 

to  the  Court,  as  in  Cobb  v.  The  Mid  Wales  Rail- 

Company  {b)y  or  the  point  was  not  raised,  Re  Balls 

The  Metropolitan  Board  of  Works  (c). 

Secondly.  The   offer  was  sufficient   under  sect.   51. 

this  point  he  was  stopped,  the  Court  saying  that 

noight  not  be  necessary  to  decide  it.] 
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,  in  support  of  the  rule. — Stat.  8  &  9  Vict  c.  18. 
«•  S2.  imposes  a  statutory  duty  upon  the  Masters  as  the 
ofiicers  of  this  Court.  The  Legislature  must  be  presumed 
'^o  Iiave  selected  the  Masters  knowing  their  status  and 
position,  and  with  the  intention  that  they  should  be  sub- 
jecrt  to  the  superintendence  of  this  Court.  [Lush  J.  Do 
y^ii  ^ay  that  this  Court  has  power  to  lay  down  a  scale  of 
?  In  every  judgment  entered  up  in  this  Court  the 
of  costs  is  stated  to  be  the  act  of  the  Court.  The 
^lature  have  not  referred  this  taxation  of  costs  to  the 
as  they  have  done  the  taxation  of  the  costs  of  con* 
ces  to  the  Court  of  Chancery  in  sect.  83.    Cockbum 

(a)  4  B.  #  A  787.  (b)  7  B.  4- 8.  267. 

(e)  7  B.  4-  S.  177. 
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C.  J.  Sect.  52  points  out  the  officers  of  the  Court  as 
distinguished  from  the  Court  as  much  as  if  it  had  said 
that  the  undersheriff  should  tax  the  costs.]  The  judg- 
ment of  Erie  J.  in  Re  Ross  and  The  York,  Newcastle  and 
Berwick  Railway  Company  {a),  so  far  as  it  is  founded  on 
a  comparison  of  sect  52  with  sects.  80,83^  126,  is  hardly 
borne  out.  Sect.  80,  which  provides  for  the  costs  to  be 
paid  by  the  promoters  of  the  undertaking  in  cases  of 
moneys  deposited  in  the  Bank  for  the  purchase  of  lands, 
or  compensation  in  respect  of  lands  purchased  or  taken, 
gives  the  power  of  ordering  them  to  the  Court  of 
Chancery  in  England  or  the  Court  of  Exchequer  in 
Ireland  ;  but  that  is  because  they  are  costs  in  proceedings 
iu  Chancery,  which  are  in  the  discretion  of  the  Court 
The  88rd  section  is  similar  to  the  53rd,  and  there  is  no 
decision  whether  the  Court  of  Chancery  has  jurisdiction 
to  revise  the  taxation  of  costs  under  it  by  a  Master.  Sect. 
126,  which  provides  that  the  costs  of  litigation  respecting 
the  title  to  land,  if  determined  in  favour  of  the  party 
claiming,  shall  be  borne  by  the  Company,  directs  that 
they  shall  if  disputed  be  settled  by  the  proper  officer  of 
the  Court  in  which  the  litigation  took  place :  that  would 
be  the  ordinary  course  with  respect  to  the  costs  of  pro- 
ceedings at  law  or  in  equity.  Stat.  27  &  28  Vict.  c. 
cccxxiv.  s.  67.,  on  which  In  re  The  Sheffield  ff^iterwarks 
Act,  1864,  and  In  re  The  Claim  of  fFroithly{b)  whs  decided, 
imposed  on  the  Master  the  duty  '*  not  as  a  mere  officer  of 
the  Court  but  as  one  of  fifteen  designated  persons,"  which 
is  one  of  the  grounds  of  the  judgment  of -BramioeffB.,  p.  78. 
In  The  Metropolitan  Railway  Company,  appts.,  Tum/tam, 
respt.  (e),  which  does  not  appear  to  have  been  brought  to 


(a)  dD.fL,  695.  (b)  ^H.iC.  74. 

(c)  14  C.  B,  N.  8,  212. 
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^he  notice  of  the  Court  in  the  preceding  case,  Erie  C.  J., 

*/ier  referring  to  his  decision  in  Re  Ross  and  7  he  York, 

-^^^s^^^oastk  and  Berwick  Railway  Company  (a),  said,   p. 

^^3^  '*I  remember,  however,  a  case  in  the  full  Court,  in 

tlt^  time  of  Lord  JJenman  (of  which  I  find  no  report), 

^i^^re  it  was  considered,  that,  the  Master  being  an  officer 

^^     'thke  Court,  the  exercise  of  whose  duties  is  subject  to 

n  known  incidents,  his  allocatur  must  be  subject  to 

It  is  true,  that,  in  the  performance  of  this  par- 

r  duty,  he  is  deputed  by  Parliament  and  not  by  the 

;  but  I  believe  I  have  the  sanction  of  the  other 

of  the  Court"  (  Willes^  Bytes  and  Keating  JJ.) 

c*  saying  that  this  latter  view  is  in  accordance  with 

Xaw."     It  could  not  have  been  intended  that  the 

^on  of  the  Master  should  be  final.     The  decision  of 

*^^  curbitrator  as  to  costs  under  sect.  34  is  not  so ;    Yates 

^*        "STA*?  Mayor  §•<?.  of  Blackburn  (4).       [Lush  J.     That 

an  action  on  the  award,  not  an  application  to  set  it 

By  the  recent  statute  30  &  31  Vict  c.  127.  s.  37., 

e  costs  of  and   incidental  to  the  arbitration  and 

"  under  The  Lands  Clauses  Consolidation  Act, 

1  S4^,  "  shall,  if  either  party  so  requires,  be  settled,  as 

^^ween  the  parties,  by  one  of  the  Masters  of  the  Court 

Queen's  Bench."] 
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ocKBURN  C.  J.  This  rule  must  be  discharged  on 
ground  that  we  have  no  jurisdiction  to  interfere  in 
matter  of  this  taxation. 

9  to  the  authorities.   In  the  first  place  Erie  J.,  when 
^aaexnber  of  this  Court,  in  Re  Ross  and  The  York, 
^^^^c^utle  and  Berwick  Railway  Company  (a),  held  that 
Court  had  no  power  to  review  the  decision  of  the 

(a)  6D.iL.  695.  (//)  6  H.  ^S^  N.  61. 
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Master  upon  the  matter  referred  to  him  by  sect  52- 
The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  P^ 
c.  18.  But  in  The  Metropolitan  Railway  Company ^  appi 
Tumkam^  respt.  {a),  that  learned  Judge,  after  he  becsu 
Chief  Justice  of  the  Common  Pleas,  changed  his  viei 
on  the  subject,  and  two  of  the  other  Judges  concum 
with  him ;  H^les  J.,  however,  was  not  prepared  1 
decide  against  the  case  of  Re  Ross  and  The  For 
Newcastle  and  Berwick  Railway  Company  (jb).  On  tl 
other  hand  the  Court  of  Exchequer,  on  the  construct^ 
of  an  enactment  in  all  respects  analogous  to  that  befc 
us.  The  S/ieffield  Water  Works  Act,  1864,  27  &  28  1^ 
c.  cccxxiv.  s.  67.,  where  the  decision  rested  on  the  sai 
principle,  took  the  opposite  view.  The  same  questi 
arose  before  the  Court  of  Queen's  Bench  in  Ireland^ 
Tennant  v.  The  Mayor  ffc.  of  Belfast  (c),  and  they  hi 
that  they  had  no  jurisdiction  on  such  a  motion  as  t] 
to  review  the  taxation  by  the  Master. 

The  authorities  being  thus  divided  we  must  exercise  c 
own  judgment.  My  mind  arrives  at  the  conclusion 
which  Erie  C.  J.  came  in  Re  Ross  v.  77ie  York,  Newcai 
and  Berwick  Railway  Company  (b\  and  on  the  sai 
grounds.  I  feel  the  force  of  Mr.  Litder's  argument,  tl 
supposing  the  Court  has  no  power,  except  possibly 
certiorari,  of  correcting  a  taxation,  if  the  Master,  in  t 
exercise  of  his  judgment,  should  have  proceeded  on 
wrong  principle,  the  evil  would  be  without  remec 
but  we  cannot  on  that  account  assume  to  oursel^ 
an  authority  which  the  Legislature  has  not  given 
The  only  ground  on  which  we  can  exercise  jur 
diction  in  a  matter  of  taxation  is,  that  the  fixing  t 

(a)  14  a  B.  N.  8.  212.  {b)  5  D.  #  L.  C05. 

(c)  11  Ir,Lttw  Rep.  290. 
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amount  of  costs  to  be  awarded  to  the  successful  party^ 

is    the  act  of  the  Court  itself.     It  being  inconvenient 

tbat  the  time  of  the  Court  should  be  occupied  in  such 

naartters,  the  Masters  are  delegated  officers  to  assist  us, 

aud  ire  have  necessarily  jurisdiction  to  control  them  in 

a^iiy  tling  which  we  may  think  wrong.     But  when  the 

L^^^islatore  imposed  the  duty  of  taxation^  not  on  the 

t^oiiit,  but  on  its  officer,  without  rendering  it  necessary 

tfis^l;    the  Court  should   be  appealed   to,   we   have  no 

^'^^'fclxOTty  over  him.     I  agree  with  what  Erie  J.  said  in 

fss  and  The  York^  Newcastle  and  Berwick  Railway 

tjfany  (a),  "  where  the  Court  refers  the  taxation  to 

*^^     c^fficer,  it  has  the  power  of  reviewing  it;   because 

*"^      power  of  the  officer  is  delegated  to  him  by  the 

^^^^^^Tt;  and  his  act  is  not  effective,  unless  adopted  by 

Court"     But  that  does  not  apply  to  the  case  before 

in  which  the  authority  of  the  Master  is  derived,  not 

the  Court  itself,  but  from  the  act  of  the  Legislature 

^TDposing  this  duty  on  him.     If  in  imposing  this  duty 

^he  Masters  of  this  Court  the  Legislature  had  used 

■^^    language  of  the  83rd  section  of  stat.  8  &  9  VicL  c. 

^^  'with  reference  to  the  taxation  of  the  costs  of  convey- 

,  that  they  should  be  t-axed  by  one  of  the  Taxing 

^^^ters  of  the  Court  of  Chancery,  or  by  a  Master  in 

^ncery   in    Ireland,    "  upon  an  order   of  the  same 

^^^^art,*'  that   would  have  been  sufficient  to  give  the 

^^rt  jurisdiction  to  control  the  Masters  in  the  exercise 

heir  authority.      But  no  such  language  is  used  in 

62. 
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HBB  J.     The  provisions  of  the  52nd  section  of  stat.  8 
Vict  c,  18.  must  be  read  and  construed  with  the  83nL 
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(a)  bD,^L.  695.  699. 
3    D 


B.  &  S. 


an  oracr  oi  tue  same  uoan,  to  oe  oou 
petitioD  Id  a  summarj'  way  by  either  of  tl 
and  the  promoters  of  the  andertoluDg  ehal 
the  Master  certifies  to  be  due  in  respect  of 
and  in  default  thereof  they  may  be  recovt 
same  vay  as  any  other  costs  payable  ande 
of  the  Court.  Sj  that  section  jurisdict 
taxation  of  the  costs  is  given  to  the  Court  o: 
over  its  Master.  But  the  52nd  section  simi 
that  the  costs  of  any  inquiry  before  a  ju 
settled  by  one  of  the  Masters  of  the  Court 
Bench  of  England  or  Ireland  on  the  applicati 
party ;  and  it  goes  on  to  provide  that  "  sud 
include  all  reasonable  costs,  charges,  and 
incident  to  the  inquiry,  including  those  inci 
attendance  of  witnesses,  the  employment  of  i 
attorneys.  In  this  section  there  is  no  refer 
Court  of  which  the  Masters  arc  officers,  exc 
of  describing  the  person  who  in  case  of  diffi 
settle  the  amount.  It  seems  to  me  probab 
Legislature,  knowing  that  the  costs  of  an^i 
a  jury  in  the  matters  to  which  this  section 
costs  reasonahlv  tsxable  uoon  a  different  ni 
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53rd  section  contains  a  provision  for  the  recovery  of  the 

costs^  which  seems  to  me  to  shew  that  the  Legislature 

intended  that  the  taxation  of  them  should  be  in  the 

absolute   discretion  of  the  Master,  for  it  provides  that 

"  if  any  such  costs  shall  be  payable  by  the  promoters  of 

the  undertaking,  and'  if  within  seven  days  after  demand 

such   costs  be  not  paid  to  the  party  entitled  to  receive 

the  same,  they  shall  be  recoverable  by  distress,  and  on 

application  to  any  justice  he  shall  issue   his  warrant 

accordingly/'     It  is  true  the  same  words  occur  in  the 

^3rci   section :    after  providing  that  the   costs  may  be 

'"^^O'verable  in  the  same  way  as  costs  payable  under  an 

^""der  of  the  Court,  it  goes  on  "  or  the  same  may  be 

"^^^Overed  by  distress  in  the  manner  hereinbefore  pro- 

^^«efj  in  other  cases  of  costs,"  that  is,  as  in  the  53rd 

*^^^tion.     But  that  section  has   no   provision  like   that 

^*^     t;lie  earlier  part  of  the  83rd,  which  gives  the  Court 

J^"^scliction  to  direct  what  is  to  be  done  bv  the  Master. 

"therefore  concur  with  the  Lord  Chief  Justice,  that 

■^•^     view  taken  by  Erie  J.  in  Re  Ross  and  The    York, 

'^^fOcastle  and  Berwick  Railway  Company  {a)  was  right, 

^^^^   that  the  Master  is  invested  by  section  52  with  the 

^■^^ii'^cter  and  authority  of  an  original  arbitrator,  from 

decision  there  is  no  appeal. 
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TJSH  J.     It  is  clear  to  me  that  we  have  no  juris- 
to  interfere  in  this  taxation  unless  it  is  given 
l^y  sect,  52  of  stat.  8  &  9  Vict.  c.  18.,  for  there  is  no 
ing  in  this  Court  out  of  which  such  a  jurisdiction 
arise.     The  warrant  for  the  summoning  of  a  jury 
not  issue    from   this    Court;    there   is   no  jury 
P^'ocesa  issuing  from  it,  nor  is  the  judgment  on   the 

(a)  5D.^L.  695. 

3  D  2 


-power  over  the  exercise  of  the  jurisdiction  g 
Master.  But  that  section  merely  directs  tb 
of  the  inquiry  "  shall,  in  case  of  difference, 
by  one  of  the  Masters  of  the  Court  of  Queei 
That  is  the  designatioD  of  a  person  not  as  i 
the  Court,  subject  to  its  controul  and  rego 
because  he  is  a  person  conversant  with  the 
costs. 

Mellor  J.  I  take  no  part  in  the  judgmi 
I  have  an  interest  in  the  matter,  but  I  mi 
having  heard  the  argument,  I  entirely  coi 
opinion  of  the  Ijord  Chief  Justice. 

Rule  discharged,  wi 


Tarneb  against  Walker. 
[Beported  vol.  6,  p.  871.] 
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c  Queen  against  Alderman  Stone  and  The    Thursday, 

_  -  May  31  St. 

Metropolitan  Railway  Company.  


Land^  Clatu 
Consolidatio 


_,   ^  -    -A  notice  to  treat  fop  the  purchase  of  land  under  The  Lands  Clauses    yiT'toX^'^R. 
po«»»olidation  Act,  1845,  8  &  9  VicL  c.  18.  s.  18.,  given  by  tlie  promo-   9  ^^/7'u 
J**^*   of  a  railway  Company  to  a  tenant  having  no  greater  interest  than  a         10  '121 
^-^i^i^aiicy  fifom  year  to  year,  is  not  a  requiring  possession  within  sect.  121    2iotice  to  trt  ^ 
*^^  ^"*   ^  entitle  him  to  have  his  compensation  assessed  by  justices.  ^^^  vurchtui 

^-      QiMBre,  whether  he  has  any  remedy  against  the  promoters  for  tying  "^^  £fid. 
'»I»  *l»«l«iid?  Tenamynot 

greater  than 

I  from  year  to 

X^  Easter  Term,  Horace  Lloyd  obtained  a  rule  calling  y^-r, 

on  the  defendants  to  shew  cause  why  a  mandamus 
*^^>xild  not  issue  commanding  the  defendant  Stone^  a 
J  ^^^t:ice  of  the  peace  and  alderman  of  the  city  of  London^ 
liear  and  determine  a  claim  for  compensation  pre- 
by  one  •/.  Gibbs  under  The  Lands  Clauses  Con- 
lation  Act^  1845,  8  &  9  Vict  c.  18.  The  complainant 
in  possession  of  certain  premises  in  the  city  of 
(9  which  The  Metropolitan  Railway  Company  were 
^ria  powered  to  take  by  virtue  of  their  Act.  The  promoters 
t;he  undertaking  sent  him  notice,  under  sect.  18  of 
e  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict. 
18.,  demanding  the  particulars  of  his  estate  and 
therein,  and  of  the  claims  made  by  him  in  respect 
***C'«"eof,  and  that  they  were  willing  to  treat  for  the 
pxix^ci^ugg  of  the  same.  He  accordingly  sent  in  a  claim 
J^^  oompensation  for  a  sum  exceeding  50/.,  and,  the 
pany  not  proceeding  in  the  matter,  applied,  under 
*>  121,  to  the  defendant  Stone^  as  justice  of  the  peace, 
'^''ermine  his  claim,  who  declined,  holding  that  he 
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The  Queen 

V. 

Stone 
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Company. 


had  no  jurisdiction  (a).    H.  Lhyd  cited  Reg.  ▼. 
London  and  Southampton  Railway  Company  {b\  2  Ch  ^ 
Statutes,  1182,  note  (c),  3rd  ed. 

Keane  shewed  cause. — This  case  does  not  come  wit 
sect.  121.     No  land   has  been  taken   from   the 
plainant ;  he  has  only  received  a  notice  that  the  Co 

(a)  The  following  are  the  prorisions  of  the  Act  on  which  the 
turned. 

**  With  respect  to  the  purchase  and  taking  of  lands  otherwise  than 
agreement." 

Sect  18.  "  When  the  promoters  of  the  undertaking  shall  require 
purchase  or  take  any  of  the  lands  which  by  this  or  the  special  Act^p^ 
any  Act  incorporated  therewith,  they  are  authorized  to  purchase  or  t 
they  shall  give  notice  thereof  to  all  the  parties  interested  in  such  Ian 
or  to  the  parties  enabled  by  this  Act  to  sell  and  convey  or  release 
same,  or  such  of  the  said  parties  as  shall,  after  diligent  inquiiy, 
known  to  the  promoters  of  the  undertaking,  and  by  such  notice  eh 
demand  from  such  parties  the  particulars  of  their  estate  and  interest 
such  lands,  and  of  the  claims  made  by  them  in  respect  thereof; 
every  such  notice  shall  state  the  particulars  of  the  land  so  required, 
that  the  promoters  of  the  undertaking  are  willing  to  treat  for  the 
chase  thereof,  and  as  to  the  compensation  to  be  made  to  all  parties 
the  damage  that  may  be  sustained  by  them  by  reason  of  the  executic^^ 
of  the  works." 

With  respect  to  lands  subject  to  leases. 

Sect.  121.  "  If  any  such  lands  shall  be  in  the  possession  of  any  pers<ff^ 
having  no  greater  interest  therein  than  as  tenant  for  a  year  or  fro^ 
year  to  year,  and  if  such  person  be  required  to  give  up  possession  ^ 
any  lands  so  occupied  by  him  before  the  expiration  of  his  term  CZ 
interest  therein,  he  shall  be  entitled  to  compensation  for  the  value  C 
his  unexpired  term  or  interest  in  such  lands,  and  for  any  just  allowanr 
which  ought  to  be  made  to  him  by  an  incoming  tenant,  and  for  any  lo« 
or  ii\jury  he  may  sustain,  or  if  a  part  only  of  such  lands  be  r^uire 
compensation  for  the  damage  done  to  him  in  his  tenancy  by  severii 
the  lands  held  by  him,  or  otherwise  injuriously  affecting  the  same ;  a 
the  amount  of  such  compensation  shall  be  determined  by  two  justif 
in  case  the  parties  differ  about  the  same ;  and  upon  payment  or  ten 
of  the  amount  of  such  compensation  all  such  persons  shall  respecti' 
deliver  up  to  the  promoters  of  the  undertaking,  or  to  the  person  appoi? 
by  them  to  take  possession  thereof,  any  such  lands  in  their  poseef 
ro(|uired  for  the  puroses  of  the  special  Act.*' 


tc 

e 


XXIX.  VICTORIA. 


771 


pany  are  ready  to  treat  with  him   for  what  he  has. 

Such  a  notice  is  the  only  means  whereby  a  Company 

cstTk    ascertain  the  interest  of  a  party.     There  is  no 

case    in  point.     Beff.  v.  The  Sheriff  of  Middlesex,  In  re 

Sk^mcrs  v.  The  Metropolitan  Railway  Company  (a),  before 

IkficUar  J.,  only  shews  that  sect.  121  does  not  apply 

except  where  the  land  of  a  tenant  for  a  year  or  from 

rear  to  year  is  taken^  even   though  it  be  injuriously 

aflRected.     Reg,  v.    The  Manchester  ^c.   Railway  Com- 

F^^^^  {b)  only  shews  that,  where  the  land  of  a  tenant 

^JT"    a  year  or  from  year  to  year  has  been  taken  or 

^^^J  ^riously  affected  within  this  Act,  his  remedy  is  under 

:.  121,  and  not  under  sect.  68. 


1866. 

The  Queen 

V. 

Stomb 

and 

Metbopo- 

LITAM 

Railway 
Company. 


^arace  Lloydj  in  support  of  the  rule. — It  must  be 

^^oaitted  that  there  is  no  case  on  the  point     Those 

^^'^^d  by  the  other  side  are  inapplicable,  as  also  is  Reg. 

^^      The  Lonon  and  Southampton  Railway  Company  (e). 

^he  effect  of  notice  to  treat  is  to  create  an  inchoate 

^^"^iitract  for  the  purchase  of  the  land,  which  equity  will 

^^^fbrce,  and  the  Company  cannot  retract  the  notice.  The 

Saving  such  a  notice  might  prevent  the  tenant  getting  a 

•"^newal  of  his  lease,  and  its  effect  would  be  to  render 

binci.  uncertain  in  his  occupation,  and  make  it  necessary 

*<>r    iim  to  seek  a  tenement  elsewhere.     In  this  respect 

tihere  is  no  difference  between  tenants  for  a  year  and 

&om  year  to  year  and  those  who  hold  higher  estates. 

Desides,  if  the  tenant  had  already  sublet  the  premises. 

It  ^rould  be  impossible  for  him  to  give  up  possession. 

■^y  ^ect.  85  the  promoters  of  the  undertaking  may  take 

(^^    31  X.  /.  Q,  B.  261 ;    AC,  nom.  Reg,  v.  The  Metropolitan  RaU- 
"^y  C^ompany,  8  Jur,  N.  A  617. 
^*>    ^E,fB.8S.  (c)  10  A.  4-  E,  3. 


having  a  veiy  limited  interest  in  the  land, 
them  to  have  their  compeDBation  assessed  I 
the  peace  instead  of  a  jury  or  an  arbitrator. 

CocEBCBN  C.  J.  This  rule  must  be  diwl 
applicant  seeks  the  benefit  of  sect.  121  of 
Clauses  ConsolidatioD  Act,  1845,  and  the 
is  he  in  a  position  to  do  bo?  The  fact  is,  tt 
pany  have  given  the  notice  to  treat  reqoiret 
of  the  Act,  but  have  done  nothing  more, 
contention  is  that  notice  to  treat  under  th 
equivalent  to  a  demand  of  possession  with: 
That  section  only  comes  into  operation  whei 
interest  than  a  tenancy  from  year  to  year  ii 
and  possession  of  the  premises  is  required 
possession  is  required  by  a  Company  wb< 
entitled  to  have  the  possession.  It  becom 
therefore  to  see  if  notice  to  treat  is  eqa 
demand  of  possession.  I  am  clearly  of  opin 
For  the  Act,  in  sect.  85,  contwns  an  expn 
that  ffhere  a  Company  are  desirous  of  havin 
possession  of  land  they  can  take  it  on  pay 
bank,  &c.  by  way  of  security,  either  the  am 
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Slackburn  J.    I  am  of  the  same  opinion.    The  whole 
c|  uestion  here  is,  whether  notice  to  treat  given  under 
18  can  be  considered  as  requiring  possession  of 
under  sect  121.     The  latter  section  enacts  that 
here  a  person  who  has  no  greater  interest  in  land  than 
tenant  for  a  year  or  from  year  to  year  is  required  to 
it  up  before  the  expiration  of  his  term,  his  com- 
pensation shall  be  determined  by  justices  of  the  peace. 
Sut  here  has  he  been  required  to  give  up  possession 
before  the  end  of  his  term?  All  that  has  been  done 
IB     that  a  demand  was  made  of  him  respecting  the 
particulars  of  his  estate  and  interest  in  the  lands,  and 
tliat  the  Company  were  willing  to  treat  for  the  purchase 
of  them.     That  is  far  indeed  from  requiring  the  land 
to  be  given  up.     It  is  true,  as  Mr.  Lloyd  says,  that 
during  the  remainder  of  the  term  the  man's  holding 
^oiild  be  precarious  and  not  marketable.     When  the 
I^^lialatore  passed  The  Lands  Clauses  Consolidation  Act, 
1845,  sect.  121,  they  probably  thought,  and  so  far  as 
country   places  are    concerned   perhaps  rightly^  that 
^^ciUiDcies  for  a  year  and  from  year  to  year  were  interests 
*oo  trifling  to  require  compensation.      Whether  the 
complainant  here  has  a  remedy  for  damages  for  tying 
^p  the  land  I  do  not  say,  and  will  decide  that  point 
when  it  arises. 


1866. 


The  QuEEH 

▼. 

Stone 

and 

Metbopo- 

LITAM 

Railway 
Company 


Lush  J.  concurred. 


Rule  discharged. 


Windsor,  appellant,  Jeffery,  respondent. 

[Reported,  with  Washington,  appt.,  Scott,  respt., 

vol.  6,  p.  617,  628.] 


Wednesday^ 
Jun0  6th. 
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,^^    ^  Nicholson   against  The  Guardians  of  the 

Jl%23rd^  BbADFIELD    UnION. 

Corporation. 

Contract  under  Where  the  guardians  of  a  poor  law  Union  order  articles  requisita 

seal.  the  purposes  for  which  they  are  incorporated,  which  are  supplied 

Consideration  ingly,  it  is  no  answer  to  an  action  for  the  price  that  the  contract  was 

executed.  under  their  seal    Affirming  Clarke  ▼.  Th^  Gucardians  of  the  Cue' 

Union,  21  L.  J.  Q.  B.  349 ;  16  Jur.  686 ;  BaU  Court  Cos.  81. 


CFECIAL  case.     The    guardians  of   the   BradJS^Ja 
Union  had  advertised  for  tenders  for  the  supply      W 
best  Ruabon  coals  and  best  Aberdare  steam  coals  for 
use  of  the  workhouse ;  the  plaintiff  sent  in  his 
for  seventy  tons  of  the  former^  at  21«.  dc/.,  and  si^'Cj 
tons  of  the  latter^  at  2%s,  Sd.  per  ton ;  and  in  1864^   It^j 
a  resolution  of  the  board  of  guardians^  made  at  a  ba3:Knd 
meeting  duly  held^  his  tender  was  accepted,  and  the  d^^ 
of  the  guardians  wrote  to  inform  the  plaintiff  of  tb^ 
requesting  him  to  call  with  his  sureties  and  exeoi^^ 
the  formal  contract.     This  contract  was  in  the  foraa  of 
a  deed,  executed  21st  June,  1864,  purporting  to  be  n&A^® 
between  the  plaintiff  of  the  one  part  and  the  guardi^^** 
of  the  poor  of  the  BradJUld  Union  of  the  other.     TJ^® 
guardians  were  to  be   at  liberty,  in  case  the   artiol^ 
delivered  were  not  of  the  quality  and  sort  contraot;^ 
for,   to   return   the  same  at  the  expense  of  the  €^o^' 
tractor,  or  give  notice  for  the  same  to  be  sent      ^' 
and  fetched  away;  and  to  obtain  a  supply  elsewb^** 
and  charge  the  contractor  with  the  extra  cost  of  it.        ^^ 
also  contained  a  condition  that  the  contractor  shomjJ-^' 
within  fourteen  days  of  each  delivery,  deliver  a  proper  Y^^ 
of  parcels  of  the  coals  furnished.     The  plaintiff  attend 
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and  executed  the  deed,  but  not  having  brought  his  186(5. 
sureties  with  him  the  execution  by  the  guardians  was  Nicholson 
postponed  till  he  had  procured  them.  He  did  after-  Guardians  of 
Mrards  procure  his  sureties  to  execute  the  bond,  but  first,  Bradfifld 
on  account  of  some  informality,  and  afterwards  in  con- 
sequence of  the  dispute  out  of  which  the  present  suit 
3.ro8e,  the  seal  of  the  guardians  was  never  in  fact  affixed 
to  the  contract.  Both  parties  however  acted  in  the  interval 
»s  if  the  contract  had  been  formally  executed.  The 
plaintiff  sent  in  to  the  workhouse,  in  pursuance  of  orders 
properly  given  to  him,  four  parcels  of  coals,  for  the  price 
^f  which  he  brought  this  action.  Two  of  these  par- 
<^Is  delivered  on  the  28th  and  SOth  June^  amounting 
^gether  to  twenty-one  tons,  were  ordered  and  supplied 
*s  Aberdare  coals.  The  price  of  them  at  the  contract 
price  amounted  to  23/.  7s.y  and  in  fact  they  were  such 
coals  as  by  the  contract  ought  to  have  been  supplied  as 
-^^rdare  coah,  but  the  bills  of  parcels  required  by  the 
^ntract  were  not  delivered  within  the  prescribed  time, 
^wo  other  parcels  were  sent  in  as  Ruabon  coals,  one  lot 
^'  fifteen  tons  nine  cwt.  on  the  1st  July^  which  really 
^ere  Ruabon  coals,  such  as  by  the  contract  ought  to 
^ftve  been  supplied  as  Ruabon  coals,  and  another  lot  of 
®^eu  tons  eight  cwt  on  the  2nd  July^  which  were  not 

• 

^  fact  Ruabon  coals  at  all,  and  not  such  as  to  satisfy 
*he    oontract.     The  two  parcels  delivered  as  Ruabon 
coals  were  shot  into  the  same  heap,  so  that,  in  conse- 
quence of  the   plaintiff's  fault,  the  coal  of  July  1st, 
^hict  was  according  to  contract,  and  that  of  July  2nd, 
^oich  was   not,  got    mixed    together.      On    the   1st 
^^SfUH  the  plaintiff  sent  in  his  account  for  the  whole 
^hese   coals,  amounting  to   48/.  4*.  3rf.,  being  the 
*^ouxxt  he  would  have  been  entitled  to  under  the  con- 
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tract  if  the  coals  had  all  been  according  to  oont 
About  six  tons  of  the  Aberdare  coals  were  used  in  ^ 
workhouse^  and  about  six  tons  of  the  coal  deliverecL 
t/ti/y,  which  consisted  partly  of  Ruaban  coal  and  pa^r^^j 
of  inferior  coal  mixed  with  it,  were  consumed  in  ^lie 
workhouse  before  the  inferiority  of  the  last  lot  "^v^u 
fully  brought  to  the  notice  of  the  board  of  guardi^ 
On  the  17th  August  the  clerk  of  the  guardians  by  t;b 
authority  wrote  to  the  plaintiff  requiring  him  to  tiK.Se 
back  the  whole  of  the  coals^  making  no  distinct!  ^30 
between  the  Aberdare  coals  supplied  in  June^  wh£^^ 
were  in  fact  according  to  the  contract,  and  the  RuaS^^^^ 
coals  supplied  in  July^  which  were  not.  The  plaintrr^^*^ 
refused  to  take  back  any,  and  brought  his  action  for  t 
whole  sum  of  48/.  4f .  3c/«  The  Consolidated  Orders 
the  Poor  Law  Commissioners,  24th  July^  1847,  w< 
to  be  referred  to  by  either  of  the  parties^  and  the  Cour 
had  power  to  draw  inferences. 

The  case  was  aigued  in  Easter  Term^  May  9th  and 
lOth,  before  Blackburn  and  Lush  JJ. 


^ 


Powell  (H.  James  with  him),  for  the  pldntiff.— The 
objection  made  to  the  plaintiff  recovering  on  this 
contract  is  that,  the  defendants  being  a  Corporation  by 
virtue  of  stat.  5  &  6  W.  4.  c.  69.,  they  cannot  be  bound 
by  a  contract  unless  executed  under  their  common 
seal.  Clarke  v.  The  Guardians  of  the  Cuckold  Union  (a), 
decided  by  Wightman  J.  in  the  Bail  Courts  after  a  full 
examination  of  the  authorities,  is  an  express  decision  on 
this  point  There  the  guardians  of  a  Poor  Law  Union,  at 
a  board  duly  authorised  to  enter  into  contracts,  gave 
orders  for  the  supply  of  articles  for  a  workhouse,  which 

(a)  21  Z.  J.  Q.  B.  349;  16  Jur,  686;  BaU  CouH  Cm$,  81. 
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tliey  afterwards  accepted,  and  it  was  held  no  answer  to  an        1866. 
aetion  for  the  price  that  the  contract  was  not  under  seal,    Nioholson 
as  the  purposes  for  which  the  guardians  were  incorporated    QaanHans  of 
required  them  to  provide  such  articles.    And  this  is  con-    ^^^^^^^ 
firmed  by  Haigh  v.    The  Guardians  of  North  Bierley 
LTnion  (a).    Those  decisions  are  founded  in  justice.     In 
the  former  case  IVightman  J.  asked^  can  the  Corpora- 
tion receive  and  keep  the  benefit^  and  then  refuse  to 
pay  for  the  goods  supplied  because  there  was  no  con- 
tract under  seal  ?    [Blackburn  J.  referred  to  The  London 
Di^k  Company  v.  Sinnott  (i).]    The  preceding  cases  are 
supported  by  Reuter  v.  The  Electric   Telegraph   Com" 
pany  (c),  Henderson  v.  T%e  Australian  Royal  Mail  Steam 
NeMvigatian   Company  (rf).     [Blackburn  J.     Those  were 
trading  Companies.     The  other  side  will  probably  not 
^pQte  that  such   Companies   are  liable.     The  great 
authority  against  you  is  Lamprell  v.  The  Guardians  of 
^  Billericay  Union  (e).]     That  case  is  referred  to  and 
overruled  in  Clarke  v.  The  Guardians  of  the  Cuckfield 
^^ion{f).     [Blackburn  J.     True.     But  Lord  ffensley^ 
dekie  always  considered  the  decision  of  the  Exchequer  in 
"^"^^prell  V.  7%«  Guardians  of  the  Billericay  Union  {e)  as 
'^^ht    and   Clarke  v.    The  Guardians   of  the   Cuckfield 
^^^^ifyn  (/)  as  wrong.]     The  defendants  having  accepted 


^had  the  benefit  of  the  coal,  justice  requires  that 

^y'  should  pay  for  it.      [Blackburn  J.  Part  oli  the 

.      ^i^t^tiflTs  claim  at  least  seems  untenable.]  The  plaintiff 
^^^ling  to  make  any  proper  deductions. 


tfc 


^xrmgUm{J.  O.  Griffits  with  him),  for  the  defendants. — 
ust  be  conceded  that  Clarice  "v.  The  Guardians  of  the 

(a)  E.  B.  #  E,  873.  (*)  8  E,  #  J5.  347. 

(c)  6  £  #  B,  341.  (d)  bE.^  B.  409,  ad  id. 

(e)  3  Exch.  283. 

(f)  21  L.  J.  Q.  B.  349;  10  Jur.  Cm ;  Bail  Court  Cas.  81. 
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Cuckfield  Union  (a)  and  Haigh  v.    The   North   Bierltry 
Union  {b)  are  authorities  in  favour  of  the  plaintiff,  s^x^d 
that  they  are  more  or  less  supported  by  several  oth 
such   as    The   East   London    Waterworks    Company 
Bailey  (c),  Arnold  v.   The  Mayor  Sfc.  of  Poole  (rf), 
Mayor  of  Ludlow  v.  Charlton  (e),  Diygle  v.  The  Lor9€ion 
and  Blackwall  Railway  Company  {f)^  Homer  sham  v.    y% 
Wolverhampton   Waterworks  Company  {g),  Paine  v.    y^ 
Guardians  of  the  Strand  Union  (h).  The  London  D^>€k 
Company  v.  Sinnott  (t).     The  judgments  in  the  first  t^^^o 
cases  however  are  not  in  very  positive  terms,  and  tb  ^ 
are  opposed  to  Church  v.  The  Imperial  Gas  and 
Company y    in   error  {j)^   Beverley  v.    The   Lincoln  G* 
Light  and  Coke   Company  (k)  and  The  Copper  Mine 
Company  v.  Fox  (/),  while  Lamprell  v.  The  Guardiar^^^ 
of  the  Billericay  Union  (m)  is  expressly  in  point  for  th 
defendants.    With  the  exception  of  a  Nisi  prius  decisio 
in  De  Grave  v.  The  Mayor  Sfc.  of  Monmouth  (n)  all  th 
cases  that  seem  in  favour  of  the  other  side  were  con 
tracts  for  trading  purposes,  in   addition  to  which  th 
consideration  was  executed,  the  Corporation  having  hai 
the  benefit  of  the  goods  supplied  and  ratified  the  con 
tract;  whereas  here  they  repudiated  it.     In  Smart  v.^ 
The  Guardians  of  the  West  Ham    Union  (o\  Parke  B.,    ^ 
after  referring  to  the  decision  of  Clarke  v.  Tlie  Guardians 
of  the  Cuckfield  Union  (a),  says,  p.  875,  "In  the  case  o 
Sanders  v.  The  Guardians  of  the  St.  Neots  Union  (p)  I 

(a)  21  L.  J.  Q.  B.  349;  16  Jur,  686 ;  BaU  Cmtrt  Cm,  81. 

(b)  E.  B.  4-  E.  873.  (c)  4  Bing,  283. 

(d)  4M,^Gr.  860.  (e)  6  M.  ^  W.  815. 

(/)  5  Exih.  442.  (^)  6  Exck,  137. 

(A)  8Q  B.  326.  (t)  S  E  ^  B.  347. 

(j)  (^A.4-E,  846.  (k)  QA.j^E.  829. 

(0  \QQ.B.  229.  (m)  3  Exck,  283. 

(w)  4  a  cj-  P.  11 1.  (o)  10  Ejivh.  867. 

(/>)  8  Q.  B.  810. 
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ttm  reported  to  have  overruled  the  objection^  that  the        1866. 
defendants  could  not  contract  except  under  seal;  bat     Nicholson 
-fcliAt  is  not  so.     I  allowed  the  case  to  proceed,  because    Guardians  of 
I    thought  the  objection  was  apparent  on  the  record."     Bbadfibld 
frbe  Court  is  therefore  unshackled  by  authority.    The 
Consolidated  Orders  of  the  Poor  Law  Commissioners 
ajrts.  44—49^  24th  Jufy,  1847  {a),  direct  all  contracts 
Ijy  guardians  to  be  in  writing,  but  say  nothing  about  a 
{^Blackburn  J.     How  can   they  dispense  with  a 
if  the  law  requires  one?    These  orders,  however 
prudent,  are  merely  by  way  of  advice  or  direction  to  the 
board  of  guardians,  but  not  affecting  the  rights  of  third 
parties.]     The  case  must  be  dealt  with  in  the  same  way 
as   if  this  were   an   action   by   the  plaintiff  for   non- 
acceptance  of  the  coals. 

Powell  replied. — The  defendants  did  not  repudiate 
the  contract.     The  question  is  concluded  by  authority. 

A  calculation  was  then  made,  by  which  it  appeared  that 
the  plaintiff  could  only  be  entitled  to  recover  26/.  10*., 
if  at  all 

Blackbubn  J.     We  will  consider  this  case.     There 
*'^  decisions  precisely  in  point  both  ways. 

Cur,  adv,  vult. 

-*ne  judgment  of  the  Court  was  now  delivered  by 

^-^okbubn  J.  (After  stating  the  facts.)     It  is  clear 

^l^e  plaintiff  cannot  be  in  a  better  position  than  if 

..        ^^^Xitract  had  been  executed  by  the  defendants.     By 

*^-^ms  of  the  contract  it  is  clear  that  the  defendants 


m  /jfc_  .     ^^*«  Glen  Consolidated  and  of  her  Orders  of  the  Pooi'  Law  Cmn- 


'o»i 


^^$  and  the  Poor  Law  Board,  pi>.  2fV— 20,  4th  ed. 


thejr  been  kept  separate  one  pared  would 
according  to  it  The  plaintiff  cannot  ther 
view  recoTCF  for  the  price  of  so  much  of 
coals  as  were  not  consumed,  and  the  def 
also  entitled  to  charge  him  with  the  eitra 
supply  of  coals  in  their  place,  and  the  nx 
inferior  mixture  which  were  actually  nsei 
charged  at  the  fiiU  contract  price.  The  pif 
fore  cannot  recover  for  the  whole  sum  he  < 
the  defendants  had  no  right  under  the 
require  the  plaintiff  to  remove  the  portion 
dare  coals  which  in  Augutt  still  remuned  i 
those  coalsfhaving  been  delivered  in  Junt 
in  all  respects  according  to  the  contract 
indeed  a  term  in  the  contract  that  a  pr 
parcels  shall  be  delivered  with  each  lot  ol 
in,  or  the  guardians  may  reject  them,  ani 
that  the  bills  of  parcels  for  the  Aberdare  a 
sent  in  till  some. time  after  the  delivery; 
this  would  have  entitled  the  defendants  < 
receive  the  goods  so  sent  in,  and  probably 
the  whole  if  inadvertently  taken  in,  provi) 


XXIX.   VICTORIA.  781 

tions  was  calculatedi   and  it    appeared  he  would  be        1866. 

entitled  to  26/.  10*.  Nicholson 

There  remains  therefore  only  the  question  whether    Guardians  of 
the  facts  that  the  defendants  are  a  Corporation,  and     ^  unkJn."" 
that  the  contract  was  not  under  their  seal,  makes  any 
difference  as  to   the.  whole  or  part  of  this  demand. 
Mr.   HaringUm  ai^ued  that  the  price  of.  those  coals 
which  still  remained  unconsumed  and  which  the  Cor- 
poration were  ready  and  willing  and   offered   before 
wrtion  to  return,  stood  on  a  different  footing  from  the 
price  of  the  portion  consumed,  and  that,  as  to  those  at 
least  the  plaintiff  could  not  recover ;  but  we  think  that 
there  is  no  such  distinction.    We  think   that  if  the 
defendants  are  bound  to  pay  for  any  of  the  coals  as 
Boods  sold  and  delivered,  their  liability  was  fixed  as  soon 
*s  the  coals,  being  according  to  contract,  were  received 
^  that  there  remailied  nothing  to  be  done  but  to  pay 
w  them ;  and  that  this  liability  could  not  be  got  rid  of 
^y  any  subsequent  offer  to  return  the  coals,  which  tlie 
plaintiff  was  not,  under  the  contract,  bound  to  accept ; 
•^d  which,  if  he  had  at  that  time  accepted  them,  would 
^y  110  means  have  put  him  in  the  same  position  as  if 
•  *he  goods  had  never  been  kept  by  the  defendants.     We 
^*ik  therefore  that  the  only  question  is  whether  the 
**^8eiice  of  a  sealed  contract  does  under  such  circum- 
^^*^cc8  prevent  the  plaintiff  from  recovering.     It  is  not 
^^*^^B«ary  to  express  any  opinion  as  to  what  might  have 
^^*^    the  case  if  the  plaintiff  had  been  suing  on  this 
'^^tx^ct  for  a  refusal  to  accept  the  coals  or  any  other 
of  the  contract  while  still ,  executory,  or  how  far 


^^  pYmdple  of  The  London  Dock  Company  v.  Sinnott(a) 
^^^d  then  have  applied  to  such  a  contract.    The  goods 

(a)  BE.^B,  347.    * 
^"Ot.  Yi|r^  3    E  B.    &   8. 


bad  been  an  anincorporated  body,  nothing  i 
remuned  but  the  duty  to  pay  for  tbem.  We 
the  body  corporate  cannot  under  snch  cir 
escape  from  fulfilling  that  duty  merely  becao 
tract  was  not  under  seaL  The  case  of  CU 
Guardiant  of  the  CuckJUU  Umon  (a)  is  in  i 
distinguishable  from  the  present  case.  We 
that  very  high  authorities  have  questioned  thi 
of  that  decision,  and,  as  is  pointed  out  in  tb 
in  that  case,  there  are  prior  decisions  in  t] 
Exchequer  which  it  is  difficult  to  retoncile  wi 
think  however  that,  so  far  as  it  extends  to 
as  the  present  at  least,  the  case  was  right 
there  may  be  cases  in  which  the  <nrcum 
different  from  those  in  Clarke  t.  The  Guar 
Cuck/uld  Union  and  the  present  case,  and  i 
still  be  goTemed  by  the  principles  laid  di 
decisions  in  the  Exchequer ;  those  we  leave  ti 
when  they  arise,  but,  so  far  as  those  prior  di 
inconsistent  with  the  deciuon  in  Clarke  v.  Th 
of  the  Cucl(/!eld  Vuion,  we  prefer  to  follow  tl 
of  that  case,  which  we  think  founded  on 
convenience. 
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Donald  against  Suckling.  Friday, 

July  6tb. 
'penoD  to  whom  property  is  delivered  by  way  of  pawn  as  a  security 


^^  "*  l^«  payment  of  money  does  not^  by  deliTering  it  to  a  subpawnee  as    jf ailment 


st^  mr  a  debt  of  his  own,  although  of  a  sreater  amount  than  tnai    paun 
^^**    "w-laich   it  was  pledged  to  himself  and  although  the  condition  on    Suhpaum, 
it  was  pledf;ed  to  him  is  not  broken,  put  an  end  to  the  original    D^Hnue, 
et  and  his  right  to  the  possession,  so  as  to  enable  the  pawnor  to 
''▼«r  the  property  in  an  action  of  detinue,  unless  there  are  special  cir- 


^         — shewing  damage ;  per  Cockbum  C.  J.,  Blackburn  and  Mellor 

^  ^^  9    dissentiente  Aee  J. 

^^BE  declaration  alleged  that  the  defendant  detained 

£rom  the  plaintiff  certain  securities  for  money^  that 

**  "to  say,  four  debentures  of  TTie  British  Slate  Company^ 

^^^nited^  for  200£  each,  and  the  plaintiff  claimed  a  return 

^^  tliem  or  their  value,  and  1000/.  for  their  detention. 

^Tliird  plea.    That  before  the  alleged  detention  the 

plaiiitiff  deposited  the  debentures  with  one  «/.  A.  Simpson 

*^    security  for  the  due  payment  at  maturity  of  a  bill 

^f  exchange  dated  the  25th  August^  1864,  payable  six 

^^onths  after  date,  and  drawn  by  the  plaintiff  upon  and 

^<^cepted  by  one  Thomas  Saunders^  and  endorsed  by  the 

plaintiff  to  and  discounted  by  J.  A.  Simpson,  and  upon 

the   agreement  then  come  to  between  the  plaintiff  and 

•^  -^.  Simpson  that  he  should  have  full  power  to  sell  or 

^liepwue  dispose  of  the  debentures  if  the  bill  of  ex- 

changQ  was  not  paid  when  the  same  became  due,  and 

tliat  the  bill  was  not  paid  by  the  plaintiff  nor  by  any 

^'lier  person,  but  was  dishonoured,  nor  was  the  same 

paid  at  the  time  of  the  detention,  or  at  the  com- 

^^cement  of  this  suit ;  and  that,  before  the  alleged 

:ion  and  the  commencement  of  this  suit,  J,  A. 

3  E  2 
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1866.  Simpson  deposited  the  debentures  with  the  defendcixit, 
Ji^JiiALo  ^  ^®  ^y  ^^"^  \iQ^t  as  a  security  for  and  until  the  rej>^y, 
J;^^^  ment  by  J.  A.  Simpson  to  the  defendant  of  certain  ^nms 
of  money  advanced  and  lent  by  him  to  •/.  A.  Sin^f^^on 
upon  the  securities  of  the  debentures,  and  the  defetxcisnt 
had  and  received  the  same  for  the  purpose  and  oxx  the 
terms  aforesaid,  which  suras  of  money  thence  hitherto 
have  been  and  remain  wholly  due  and  unpaid  to  *1*® 
defendant,  wherefore  the  defendant  detained  the  ^^ 
bentures,  &c. 

Demurrer,  and  joinder. 

The  case  was  first  argued  in  Easter  Term,  April  27  ^ 

before  Blackburn  and  Shee  J  J.,  by  Harington  for 
plaintiff,  and  Gray  {Beresford  with  him),  for  the  defc 
ant^  and  again  in  Trinity  Term,  May  29th. 

Harington,  for  the  plaintiff. — First.  The  person  ^ 
whom  goods   are  pledged  as  a  security  for  the  pa; 
ment  of  money  has  no  right  to  repledge  them  wit! 
out  the  consent  of  the  pledgor.     The  contract  of  paw 
ing  differs  both  from  a  lien  and  a  mortgage.     A  li 
invests  the  party  who  has  it  with  the  right  to  deta 
the  chattel  till  payment  of  a  debt;  while  a  mortgi 
passes  an  absolute  right  to  property  at  law,  and  if  t 
money  be  repaid  recourse  must  be  had  to  equity 
compel  a  reconveyance ;  whereas  a  pawn  only  conve 
what  is  called  a  special  property  in  the  goods,  with 
right  to  sell  them  if  the  money  is  not  repaid  on  the  d 
fixed,  or,  if  none  be  fixed,  then  if  not  repaid  withiik^ 
reasonable  time.  Pawning  is  a  fiduciary  contract  betw 
the  pawnor  and  pawnee,  in  which  the  title  of  the  pawa^ 
rests  entirely  on  his  having  possession,  either  actual 
constructive,  so  that  if  he  parts  with  the  possession 
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los  es  the  money  he  advanced ;  and  with  this  the  Scotch        1866. 
iaw-   agrees,  although  in  the  civil  law  it  is  otherwise.       Dosald 
The  pawnee  therefore  cannot  assign  the  chattel  pawned,     Sucklihq. 
^>©C3,u8e  it  is  his  duty  to  return  it  in  specie  on  per- 
fojrmance  of  the  condition,  and  he  could  not  do  this  if 
lie  liad  pledged  it  over  to  a  third  party. 

his  judgment  in  Cogys  v.  Bernard  {a)  Holt  C.  J. 
: — "  As  to  the  fourth  sort  of  bailment,  viz.  vadium 
k  pawn,  in  this  I  shaU  consider  two  things ;  first, 
^'^^^^►t  property  the  pawnee  has  in  the  pawn  or  pledge. 
*     ^•^   *    As  to  the  first,  he  has  a  special  property,  for 
*^^   pawn  is  a  securing  for  the  pawnee  that  he  shall  be 
his  debt,  and  to  compel  the  pawnor  to  pay  him. 
if  the  pawn  be  such  as  it  will  be  the  worse  for  using, 
pawnee  cannot  use  it,  as  clothes,  &c.  but  if  it  be 
*'*^C5;Ti,  as  will  be  never  the  worse,  as  if  jewels  for  the 
l^turpose  were  pawned  to  a  lady,  she  might  use  them. 
^^U't  then  she  must  do  it  at  her  peril,  for  whereas,  if  she 
V.eep8  them  locked  up  in  her  cabinet,  if  her  cabinet 
Bhould  be  broke  open,  and  the  jewels  taken  from  thence 
ailie  would  be  excused ;  if  she  wears  them  abroad,  and  is 
there  robbed  of  them,  she  will  be  answerable.     And 
the  reason  is,  because  the  pawn  is  in  the  nature  of  a 
deposit,  and  as  such  is  not  liable  to  be  used :"  for  which 
^^  cites  Mores  v.  Conham  (J).   And  in  the  note  to  Coggs 
^-  ^e^yuird  in  1  Smith  L.  C.  169,  170,  4th  ed.,  "If  the 
i^^^Hcr  make  default  in  payment  at  the  stipulated  time, 
^^  pawnee  has  aright  to  sell  the  pledge,  and  this  he  may 
to  of  }^  Q^n  accord,  without  any  previous  application 
^    Court  of  equity;    *    *  *  or  he   may  sue   the 
'^^^^c^or  for  his  debt,  retaining  the  pawn,  for  it  is  a  mere 
^^*l^.teral  security.  *  *  *    From  all  this,  it  will  be  seen 
^^*^   m  pawn  dififers,  on  the  one  hand,  from  a  Hen,  which 

(a)  2Ld.  Rttjfm.  909.  916-7.  (*)  Owen  123. 
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IH66.       conveys  no  right  to  sell  whatever^  but  only  a  right 
Dojj^u)       retain  until  the  debt  in  respect  of  which  the  lien  wt 
SucKLiHo.     <^reated  has  been  satisfied ;  and  on  the  other  hand,  firo> 
a  mortgage,  which  conveys  the  entire  property  of 
thing  mortgaged  to  the  mortgagee  conditionaUy,  so 
when  the  condition  is  broken  the  property  remai 
absolutely  in  the  mortgagee;   whereas  a  pawn  nei 
conveys  the  general  property  to  the  pawnee^  but  onljgi 
special  property  in  the  thing  pawned ;  and  the  effects, 
a  default  in  payment  of  the  debt  by  the  pawnor  \&, 
to  vest  the  entire  property  of  the  thing  pledged  in 
pawnee^  but  to  give  him  a  power  to  dispose  of 
accounting  for  the  surplus,  which  power,  if  he  m 
to  use,  the  general  property  of  the  thing  pawned 
tinues  in  the  pawnor,  who  has  a  right  at  any  tim^        to 
redeem  if'  In  RyaU  v.  RoUe  (a)  Bumet  J.  says,  ''  Tba 
iB  scarce  any  book  that  treats  upon  pawns,  but  consii 
them  as  in  the  possession  of  the  pawnee ;  as  where  iM^  u 
debated  whether  a  pawn  may  be  used ;  and  the  differejcs.ce 
laid  down  between  a  pawn  and  a  distress  is,  that  a 
tress  may  not  be  used,  because  the  party  in  that 
comes  into  possession  by  act  of  law,  and  in  the  o't^ber 
by  the  act  of  the  party :"  citing  OweUf  124.     2 
917.      SalL  622.     Coggs  v.  Bernard.     [He  also 
ferred  to  Beeves   v.    Capper  (J).]       In    BelFs    Ci^^^a**- 
an    the  Imws    of  Scotland,    p.    564,   6th  ed.,    b-      ^» 
ch.  6,  '*By  pledge,  a  moveable   subject,  or  the    'ti*^ 
deeds,    vouchers    or   muniments,   of  a    debt    or      J^^ 
incorporale,  are  delivered  to  the  creditor,  in  seciU^^ 
of  debt,    to   remain  with    him,  and    be   detained      ^ 
his    possession,    till  the   debtor   shall  redeem  i\k^^^* 
and,  if  necessary,  to  be  sold  by  judicial  anthority^  ^' 
satisfaction  of  the  debt."     In  Pothier  Conirat  de  i\^*^* 

(a)  1  Atk.  165.  167.  (6)  6  B«y.  V,  C.  136. 
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tissement,  art  Preliminaire^  §  1 :— "  On  peut  defiDir  le  1866. 
contrat  de  nantiBsement^  un  contrat,  par  lequel  un  do»ald~^ 
debiteur^  ou  un  autre  pour  lui,  donne  au  creancier 
une  chose  pour  la  d6tenir  pardevers  lui  pour  la  surety 
de  8a  creance;  et  le  creancier  s*oblige  de  la  lui  rendre 
aprds  que  sa  cr6ance  aura  et6  acquittfee/'  And  farther 
on,  chap.  2,  art.  1,  s.  28: — *'Le  creancier,  k  qui 
1a  cliose  a  6te  donn6  en  nantissement,  n'a  que  le 
dn>it  de  la  retenir;  il  n*a  pas  le  droit  de  s'en  servir,  ni, 
lorsque  la  chose  est  frugif^re,  d'en  appliquer  a  son  profit 
lea  fruits;  mais  il  doit  les  percevoir  en  paiement  et 
deduction  de  sa  creance,  et  il  en  doit  compter  au 
debiteur."     Story,  Law  of  Bailments,  §  287  .—''  There 

• 

^    also  another  distinction'^    (between  a  pledge  and 
^    mortgage  of  goods).      "In  the   case  of  a  pledge 
^^  personal  property,  the  right 'of  the  pledgee  is  not 
^^iisummated,  except    by  possession ;   and  ordinarily, 
^)ien  that  possession  is  relinquished,  the  right  of  the 
^^gee  is  extinguished,  or  waived.    But  in  the  case  of  a 
Mortgage  of  personal  property,  the  right  of  property 
Masses  by  the  conveyance  to  the  pledgee,  and  possession 
^%  not,  or  may  not  be,  essential  to  create  or  to  support 
^}ie  title.''  Again,  s.  819,  "In  respect  to  sales,  also, 
't;hereis  this  salutary  restraint  upon  the  pawnee  to  secure 
^18  fidelity  and  good  faith,  that  he  can  never  become  a 
^urcbaser  at  the  sale.     This  rule  will  be  found  recog- 
nized equally  in  the  common  law  and  the  Roman  law. 
indeed,  it  is  founded  upon  a  principle  still  more  broadly 
enforced  in  equity  jurisprudence,  that  where  a  fiduciary 
relation  exists  between  parties,  the  agent  shall  never  be 
permitted  to  obtain  a  personal  benefit  to  himself,  by  any 
act  done  or  purchase  made,  which  may  prejudice  the 
rigbt  or  interests  of  his  principal,  or  may  involve  him  in 
a  conflict  of  duties  and  interests.''    And  also  §  299,  "  If 
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1866.       the  pledgee  voluntarily,  by  his  own  act,  places  the  pi 


DoKALo      beyond  his  own  power  to  restore  it,  as  by  agreeing  tha' 
SucKLiKo.     ^t  may  be  attached  at  the  suit  of  a  third  person,  th 
will  amount  to  a  waiver  of  his  pledge/'     [Shee  J.  Th 
is  a  passage  in  Domafs  Ciuil  Law  which  is  a  stro: 
authority  in  your  favour  (a) : — "And  the  rule  with 
(in  France)  "  is  that  the  mortgage,  or  pawn,  upon 
moveable  thing,  lasts  no  longer  than  whilst  the  thing 
in  the  custody  of  the  person  who  is  bound,  or  that 
who  has  it  for  his  security,  is  in  possession  of  it.    Bui 
the  debtor  makes  it  to  pass  into  other  hands,  either 
alienating  it,  or  pawning  it,  the  creditor  cannot  a 
longer  lay  claim  to  it.  And  this  rule  is  expressed  in  tk 
words.  That  moveables  have  no  sequel  by  a  mortgage.^^^ 

The  principal  authority  against  the  plaintiflF  is 
on  Bailments^  §  827,  "'Whatever  doubt  may  be  indu 
as  to  the  case  of  a  mere  factor,  it  has  been  decided,  thm 
in  case  of  a  strict  pledge,  if  the  pledgee  transfers  'tt 
same  to  his*  own  creditor,  the  latter  may  hold  the 
until  the  debt  of  the  original  owner  is  discbarge^X-^ 
That  however  is  founded  on  an  American  case,  JarvB^  ^« 
Rogers  (b).  But  it  was  unnecessary  to  decide  the  point 
in  that  case,  the  subject-matter  in  dispute  bein^  a 
quantity  of  scrip  which  passed  by  indorsement  to  beaan^r. 
The  Judges  differed  in  opinion,  but  Jackson  J.  ssid 
obiter,  vol.  15,  p.  408,  after  citing  RatcUffy.  Davis  C^)» 
More  V.    Conham   (rf),    Demainbray    v.    Metcalfe     C^^  ^ 


(a)  Part  1,  liv.  3,  tit.  1.,  s.  1,  8trahan*$  TranBlation.    Quare 
The  original  of  this  last  expression  is  "  Meuble  n*a  point  de  ffuit< 
hypoth^que." 

(b)  13  Ma»8,  Bep.  105;  15  U,  389. 

(c)  Ydv,  178;  Cro.  Jac.  244;  Aby  137;  1  BvJUt,  29. 
(<£)  Oi(;<ml23. 
(«)  2  Vem.  G91 ;  1  JEj;.  Cob.  Ahr.  324;  8,  C,  nom.  Iknumdrag  v. 

calf,  Prec.  in  Chanc.  419;  S.  C,  nom.   Demary  ▼.   Metcalf,   GiUf' 
Cos.  104. 
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"  From  these  casesy  it  appears  that  the  pawnee  may      *  1866. 

deliver  the  goods  to  a  stranger  without  consideration^       Donald 

or  he  may  sell  and  assign  all  his  interest  absolutely^     Suckung. 

or  he  may  assign  it  conditionally   by   way  of   pawn^ 

— without,  in  either  case,  destroying  the  original  lien, 

or   giving  to  the  owner  a  right  to  reclaim   them   on 

any  other  or  better  terms  than  he  could  have  done 

before  such  delivery  or  assignment    The  cases  there 

cited  are  however  inapplicable.    The  reports  of  Ratcliff 

V.  Davis  Ao  not  quite  agree ;  but  it  was  simply  this,  that 

&n   article  which  had  been  pawned  without  any  time 

specified  for  redemption  was  bailed  to  a  third  party, 

the  original  pawnee  having  died,  the  pledgor  tendered 

the  money  to  his  personal  representative,  who  refused 

to  take  it,  whereupon  the  bailee  refused  to  give  it  up, 

^nd  this  was  held  a  conversion  by  him.     Demaindray 

^*  Aietcalfe  only  shews  that  where  a  person  pawns  an 

^i*ticle  for  money,  and  afterwards  borrows  more  on  a 

pi^miBsory  note,  equity  will  not  allow  him  to  redeem 

^be  article  without  paying  the  money  due  on  the  note. 

^l^bia  however  is  on  the  principle  that  he  who  seeks 

^uity  must  do  equity,  and  is  no  authority  in  a  Court 

of  la.w.    And  in  Mores  v.  Canham  (a),  where  goods  were 

P^^vv^ned  to  secure  the  repayment  of  money,  the  Court 

^^cl^  but  not  unanimously,  *'  he  who  hath  goods  at 

P^^w^n  hath  a  special  property  in  them,  so  that  he  may 

^orlc  such  pawn,  *  *  *  but  if  he  misuseth  the  pawn, 

^^  action  lies,  also  he  hath  such  an  interest  in  the  pawn 

•*    he  may  assign  over."  In  Johnson  v.  Stear  (i)  a  dock 

^^J^rant  was  delivered  to  a  person  as  security  for  a  loan 

fee    repaid  on  a  certain  day;    before  that  day  the 

P^edg^g  made  a  subpledge  to  a  third  party,  and  the  Judges 

(a)  Owen  123.  (6)  15  C.  B.  N.  S.  330. 


that  amn 'TeiD&iBs  anpud  at  the  stipulated  tim 
this  plea  shews  neither.  A  pleading  should  ■ 
construed  against  the  party  pleading  it. 

Gray  {^Gadsden  with  him),  for  the  defendani 
The  D&tnre  of  the  contract  of  pawning  is  that  [ 
of  a  chattel  is  delivered  to  a  party  on  conditic 
shall  be  restored  if  nlbney  is  paid  or  somet 
done.  The  bailee  has  a  spedal  property  in  t 
pawned,  and  has  a  right  to  deal  with  it  as  h< 
BO  long  as  he  does  no  act  either  to  destroy  i 
teriorate  its  valne,  and  ia  ready  to  return  i 
pledgor  on  payment  or  tender  of  the  som  lent 
performance  of  the  condition  on  which  it  was 
If  it  was  accidentally  destroyed  or  stolen  he  ia 
per  HoH  C.  J.,  in  Coggt  v.  Bernard  (a). 
bum  C.  J.  Part  of  the  contract  is  that  tlw 
shall  carefully  keep  the  article  delivered  and  i 
when  demanded  j  how  can  he  do  that  if  be 
over  to  a  subpawnee  ?]  For  any  misuser  of  1 
the  pawnee  is  liable  to  an  action  for  damages,  1 
is  no  pretence  for  saying  that  in  such  a  case 
lose  bis  right  of  possession  so  as  to  enable  th 
to  recover  against  him  in  detinue.     The  pawn 
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interest  in  the  pawn  that  he  may  assign  it  over  to  a       1866. 
third  person,  and  the  assignee  will  be  subject  to  an       donIld 
action  of  detinue,  if  he  detains  it  after  payment  or  tender     g^c^iuQ 
of  tlie  money  by  the  owner/'   Whittaker  an  Lien,  p.  140. 
Bac,  Abr.,  Bailment  (A).     "  If  a  man  delivers  goods  to 
anotlier  to  be  kept)  or,  which  is  all  one,  to  be  safely  kept, 
the  bailee  undertakes  to  keep  them  only  from  all  damage 
that  arises  from  his  own  negligence;  and  the  under- 
taking being  only  to  keep  them,  he  ought  not  to  use 
them  as  though  he  had  an  interest  iu  them  /'  Id.  (B). 
'^  Pledging  is  where  goods  and  chattels  are  delivered  in 
security  for  money  lent,  and   by  such  pledging  the 
P&^w^nbroker  hath  more  than  the  naked  possession  in 
^e  nature  of  a  bailment,  for  he  hath  the  property  and 
**^teirest  in  the  thing  itself;  and  by  the  better  opinions, 
^l^all  have  a  reasonable  use  of  it,  so  that  it  be  without 
iK^age  to  the  thing  thus  pledged ;''  for  which  he  cites 
oo/or   and   Student  180;     1    Roll.    Mr.    888.   678; 
,124;  2  Salk.  622,  pL   1.    Vxn.  Abr.  Bailment  is 
^he  same  effect.    ''  The  pawnee  may,  by  the  com- 
law,  deliver  over  the  pawn  into  the  hands  of  a 
^"^suiger  for  safe  custody  without  consideration ;  or  he 
3r  sell  or  assign  all  his  interest  in  the  pawn ;  or  he 
^  convey  the  same  interest  conditionally  by  way  of 
^^^^'^^rn  to  another  person ;  without  in  either  case  destroy- 
er invalidating  his  security.     But  if  the  pawnee 
uld  undertake  to  pledge  the  property  (not  being 
ociable  securities)  for  a  debt  beyond  his  own,  or  to 
e  a  transfer  thereof  to  his  own  creditor,  as  if  he 
the  absolute  owner ;  it  is  clear  that  in  such  a  case 
would  be  guilty  of  a  breach  of  trust ;  and  his  creditor 
uld  acquire  no  title  beyond  that  held  by  the  pawnee, 
e  only  question  which,  imder  such  circumstances, 


the  common  law  oow  established  in  En 
Bome  diversity  of  opinion,  is,  that  a  &cti 
lien  on  goods  for  advances,  or  for  a  gene 
has  no  right  to  pledge  the  goods;  and 
pledge  them,  he  conveys  no  title  to  tl 
§  325.  After  commenting  on  this  fae  proc 
827  as  read  by  the  other  side.  If  &  hoi 
to  a  man  for  a  time  to  go  to  a  certaiD 
the  bailee  takes  him  extra  viam,  this  doei 
the  possession  of  Uie  bailey  though  it  r 
liable  to  an  action;  Lee  v.  Atkinson  (a), 
cited  Ex  parte  Deeze  (i)  and  Demainbray  v.  1 
Although  Jarma  v.  Rogert  {d)  is  not  ii 
question  must  have  been  present  to  the  n 
Court  The  pawnor  is  entitled  to  have 
given  up  to  him  on  performance  of  the  co 
if  in  consequence  of  the  pawnee  parting  wi 
session  to  a  subpawnee,  the  pawnor  could 
possession,  he  would  get  it  back  without  a 
ance  at  illL  The  notion  probably  bad  its  ori 
Littleton  says,  sect  71 :  — "  If  I  lend  t 
sheep  to  tatbe  bis  land,  or  my  oxen  to  plo 
and  he  kUletb  my  cattle,  I  may  well  have 
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trespass  against  him,   notwithstanding   the    lending/'        1866. 
And   Lord  Coke^  in  his  Commentary^  adds,  "  or  in  these   ""donald^ 
cases  he  may  have  an  action  of  trespass  sur  le  case  for  this     su^kliho 
conversion,  at  his  election ;"  Co.  Litt,  57  a.  There  how- 
ever the  act  done  was  wholly  inconsistent  with  the  con- 
tract. In  Johnson  v.  Stear  (a)  the  majority  of  the  Court 
held  in  trover  that  if  the  pledgee  sold  the  property  his 
interest  was  not  thereby  put  an  end  to ;  and  the  pre- 
^^i^t  action  being  detinue  renders  that  decision  stronger 
^^    favour  of  the  defendant.    The  interest  of  a  pawnee 
^*    Very  different  from  a  lien,  as  the  latter  is  merely 
P^^'Bonal;  M*Combie  v.  Dames  {b\  Paterson  v.  Task  (c), 
^^^ubigny  v.  Duval  (d).      The  right  of  an  unpaid  vendor 
^'^o  retains  possession  exceeds  that  of  a  mere  lien,  and 
''''^U.   not  be  destroyed  by  sale ;   Bloxam  v.  Sanders  (e\ 
cm  V.  Morley  (/),  Blackburn  Contract  of  Sale,  p.  833. 
Secondly.  This  plea  does  not  disclose  any  unlawful  act 
tlie  defendant.  Whether  the  sum  for  which  the  article 
^^    aubpawned  be  greater  or  smaller  than  that  for  which 
It;  ^was  originally  pledged  can  make  no  difference  to  the 
pledgor.     It  does  not  appear  here  that  the  pledgee  can- 
give  it  up.     If  the  plaintiff  as  pledgor  was  injured 
ctny  way  he  ought  to  have  shewn  it  by  replication. 


Haringtofn^  in  reply. — The  right  to  pledge  does  not 
HQean  a  right  to  selL  Sales  tend  to  encourage  trade ; 
iiot  so  pawns ;  per  Lee  C.  J.  in  Hartop  v.  Hoare  {g\ 
[He  also  cited  De  Bouchont  v.  Goldsmid  (A).] 

Cur,  adv.  vult 


C«)  16  a  B,  N,  8.  330. 

(b)  7  East  5. 

C<?)  2  8tr.  1178. 

(d)  6  T.  R.  604.  606. 

C«)  4  A  #  C.  941. 

(/)  AB.^C.  961. 

Cy)  3Atk.44.d2, 

(/*)  5  r«.2ii. 

or  their  value  and  damages  for  their  detenti 
here  a  plea,  and  a  demurrer  to  it,  that  befor 
detention  the  debentures  were  deposited  by 
with  one  Simpton,  as  security  for  the  pa; 
maturity  of  a  bill  of  exchange  discoonted  hj 
plaintiff,  upon  an  agreement  that  Simpton 
full  power  to  sell  or  otherwise  dispose 
bentures  if  the  hill  was  not  paid  when  it ' 
that  the  bill  was  dishonoured  when  it  bees 
is  still  unpaid,  and  that  before  the  all^ 
Simpson  deposited  the  debentures  with  t1 
S8  secuiity  for  and  until  the  repaymem 
advanced  and  lent  to  him  by  the  defendan 
and  which  moneys  are  still  unpaid. 

This  plea  sets  up  a  right  to  detain  thi 
founded  on  a  bailment  of  pawn  by  the  plaii 
son,  under  which  Simpvm,  if  the  bill  shoold 
had  a  right  to  sell  the  debentures,  paying 
above  the  amount  of  the  bill  and  chaises  t( 
that  is,  to  cell  on  the  plaintiff's  account  ai 
Simpson's  benefit,  and  a  repawn  of  them  b 
a  security  for  a  loan  to  him  by  the  defendi 
It  must  be  taken  agunst  the  defendant 
bentures  were  pledged  to  him  by  Simpu 
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than  the  debt  for  which  Simpson  held  them ;  it  is  con-        1866. 
sistent  with  the  facts  pleaded  either  that  it  was  repayable      Donald 
before  or  repayable  after  the  maturity  of  the  plaintiff's     Sucklirq. 
bill,  and  that  the  debentures  were  pledged  by  Simpson 
^ong  with  other  securities  from  which  they  could  not  at 
Simpson*8  pleasure,  or  on  tender  by  the  plaintiff  of  the 
Bum  for  which  they  had  been  pledged  to  Simpson,  be 
detached ;  and  therefore  that  Simpson  had  put  it  out  of 
'ua  power  to  apply  them,  by  sale  or  otherwise,  to  the 
only  purpose  for  which  possession  of  them  had  been 
S^ven  to  him,  viz.,  to  secure  the  payment  of  his  debt, 
^^^d  the  release  of  the  plaintiff  by  the  sale  of  them  from 
Mobility  on  the  bill  which  Simpson  had  discounted  for 

Whether  this  pledge  to  the  defendant  by  Simpsnn  was 
a  conversion  by  him  of  the  debentures  as  destroyed 
right  of  possession  in  them,  and  revested  the  plain- 
tiff's right  to  the  possession  of  them  fireed  from  the 

bailment,  is  the  question  for  our  decision. 

rphe  contention  that  a  pawnee  is  entitled  to  exercise 

the  chattel  pawned  to  him  a  power  so  extensive  as 

^  one  which  this  plea  sets  up  was,  before  the  case  of 

^nson  V.  Stear  (a),  if  it  be  not  now,  wholly  unsup- 

by  authority. 

pawn  is  defined  by  Sir  William  Jones  on  The  Law 

-^(dlments,  p.  118,  ^^  a  bailment  of  goods  by  a  debtor 

his  creditor,  to  be  kept  till  the  debt  be  discharged," 

■9  by  Lord  Holt  in  Coffffs  v.  Bernard  (6),  "  a  delivery 

smother  of  goods  or  chattels,  to  be  a  security  to  him 

^  money  borrowed  of  him  by  the  bailor,"  and  by  Lord 

^air,  1  Institutions  of  the  Laws  of  Scotland j  b.  1,  tit.  13, 

(a)  15  a  B.  K  8.  330.  (h)  2  Ld,  Raym.  909 -01^ 


rest,  or  reaiore  ue  pieage  itseu  on  paymeni 
all  whicli  U  of  the  nature  of  a  mandate,  an 
only  custody  in  it,  bat  power  to  dispone, 
of  not-payment ;"  and  by  Bell  PrineipleM 
of  Scotland,  4th  ed..  p.  613,  "  a  real  right,  • 
inferior  to  property,  "  which  vest*  in  the  ho 
over  the  subject,  to  retain  it  in  security  of 
which  it  is  pledged  *  *  *  and  qualifie 
retains  the  right  of  property  in  the  pledger 
In  the  Roman  Civil  Law,  as  in  our  law, 
Cubiey  (a),  the  bailment  of  pawn  implied  ' 
bailment  is  expressed,  a  mandate  of  sale  < 
payment.  Without  it  or  without,  as  in  tli 
French  law,  a  right  to  have  the  pledge  st 
for  payment  on  default  made, the  security  by ' 
would  be  of  httle  value.  The  pawnee  is 
Cuke,  in  his  CammentaTt/  upon  Littleton,  89 
"  property,"  and  in  Southcote't  Cate  (b)  to  1 
perty  in,  and  not  a  custody  only"  of,  the  clu 
by  which  Lord  Holt,  in  Co^ffs  v.  Bernard  (e), 
Lord  Coke  to  mean  a  "  special  property," 
this  that "  the  pawn  is  a  securing  to  the  pa^ 
shall  be  repaid  his  debt,  and  to  compel  tb 
pay  him,"  or,  in  the  words  of  Fleming  C.  J. 
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c^etain  them  for  his,  *  the  pawnee's*  security,"  that  is  not        1866. 
a  property  properly  so  called ;  but  the  jus  in  re,  that  is       dokald 
wa  r«  aUend  of  the  Roman  lawyers,  the  opposite  as  Mr.     suckliko. 
-^^^^tin^Lectures  on  Jurisprudence,  Tables  and  Notes j  vol.  3, 
p-  1 92,  says  to  property,  but  a  right  of  possession  against 
^lio  true  owner  and  under  a  contract  with  him,  until  his 
^6l>t  is  paid,  and  a  power  of  sale  for  the  reciprocal 
'>C5nefit  of  the  pawnee  and  pawnor  on  default  of  payment 
llie  time  agreed  upon. 

IMr.  Jostice  Story  on  the  Law  of  Bailments,  sect  324, 

that ''  the  pawnee  may,  by  the  common  law,  deliver 

the  pawn  into  the  hands  of  a  stranger  for  safe  custody 

i^t^Iiout  consideration  ;  or  he  may  convey  the  same  iutc- 

conditionally  by  way  of  pawn  to  another  person ; 

itbout  in  either  case  destroying  or  invalidating   his 

^cnrity;"  but  that  he  cannot   pledge   it  for  a  debt 

than  his  own  ;  that  if  he  do  so  he  will  be  guilty 

^  breach  of  trust  by  which  his  creditor  will  acquire 

title  beyond  that  of  the  pawnee,  and  that  the  only 

^^eation  which  admits  of  controversy  is,  ''  whether  the 

^'^^fiitor  should  be  entitled  to  retain  the  pledge  until  the 

debt"  (that  is,  the  debt  due  to  the  first  pawnee) 

discharged,  or  whether  the  owner  might  recover 

'^^   pledge  in  the  same  manner  as  if  the  case  was  a 

tort,   without   any   qualified   right   in   the  first 


^o  much  of  this  passage  as  is  stated  to  be  clear  law, 
^,  that  the  pawnee  may  deliver  the  chattel  pawned  to 
stranger  for  safe  custody  without  consideration,  or 
•^vey  the  same  conditionally,  (i.  e.,  it  may  be  pre- 
'^ned,  on  the  same  conditions  as  those  on  which  he 
ds  it;  by  way  of  pawn  to  another  person  for  a  debt 
t  greater  than  his  own,  without  destroying  or  invali- 

VOL.   VII.  3   F  B.   &  s. 
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1866.        dating  his  security,  has  no  application  to  the  case  before 
DoHALD       us,  inasmuch  as  the  pawn  by  Simpson  to  the  defendant 
SucKLiKQ.     ^^^  T^^^  for  safe    custody,  nor  without  consideration, 
nor  conditionally^  nor  for  a  debt  not  greater  than  the 
debt  due  by  the  plaintiff  to  Simpson,  and  because  the 
power  given  to  the  pawnee  by  this  bailment  to  dis 
of  the  debentures,  by  sale  or  otherwise,  should  his  deb 
not  be  paid,  might  probably  be  considered  at  least  afte 
default  made  to  enlarge  the  ordinary  right  of  a  pawn 
over  the  chattel  pawned.     There  is  nothing  in    t 
passage  which  affords  any  countenance  except  by  way 
query  to  the  position,  that  a  pawnee  who  has,  as 
this  case,  placed  the  chattel  pawned  out  of  the  pawno 
power  and  out  of  his  own  power  to  redeem  it  by  p 
ment  of  the  amount  for  which  it  was  given  to  him  ai^    « 
security,  and  who  has  deprived  himself  of  the  power      of 
selling  it  for  the  payment  of  the  pawnor's  debt,  can, 
so   doing,  shield  the  creditor  to  whom  he  repawns 
from  an  action  of  detinue  at  the  suit  of  the  real  own. 
Mr.  Justice  Story,  sect.  299,  indeed,  says  that  "  if  t 
pledgee  voluntarily,  by  his  own  act,  places  the  pleA 
beyond  his  own   power  to  restore  it,  as  by  agreei^^S 
that  it  may  be  attached  at  the  suit  of  a  third  pers43«»  i 
that  will  amount  to  a  waiver  of  the  pledge.'* 

It  would  be  difficult  to  reconcile  any  other  rule     ^^ 
respect   of  the    pledging  by   pledgees   of  the   chatt;^** 
pawned  to  them  with  the  well  established  doctrine     ^^ 
our  Courts    and   the  Courts  of  the  United  States      ^ 
America  in  respect  of  the  pledging  by  factors  of    "t-^fcc 
goods  entrusted  to  them.     Factors  like  pledgees  ha'^^^  * 
mandate  of  sale ;  sale  irrespectively  of  default  of    ^^7 
kind  is  the  object  of  the  bailment  to  them  ;  they  ha^'^  * 
special  property  and  right  of  pcjsscssion  against  all      the 
world  except  their  principal,  and  against  him,  if   thcr 
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have  made  advances  on  the  security  of  his  goods  en-        18G6. 
trusted  to  them;  to  give  effect  to  that  security   they       donali» 
mav  avail  themselves  of  their  mandate  of  sale ;  but  if     „     ^• 
tliey  place  the  goods  out  of  their  own  power  by  pledging 
tHem,  although  it  be  for  a  debt  not  exceeding  their 
advances,  the  pawnee  from  them,   except  under  the 
^a^ctors  Acts,  is  defenceless  in  trover  or  detinue,  even  to 
tbe  extent  of  his  loan,  against  the  true  owner. 

"Wliy  it  should  be  otherwise  between  the  true  owner 

a^"^«l    the  pawnee  from  a  pawnee  of  the  true  owner's 

S^^^ods,   no  reason  was  adduced   during  the  argument 

■^eibre  us,  nor  indeed  was  it  possible  to  adduce  any 

**^cfcson,  seeing  that  in  all  the  decisions  on  pledges  by 

'Actors  the  relation  between  a  factor  who  has  made  ad 

'^^nces  on  the  goods  entrusted  to  him  and  his  principal, 

l^aa  been  held  not  distinguishable  or  barely  distinguish- 

^l>le  in  its  legal  incidents  from   the  relation  between 

Pawnee  and  pawnor,  a  factor  being,  as  Mr.   Justice 

^tnry  says,  sects.  825,  327,  citing  Daubiguy  v.  Duval (a\ 

^^^Combie  v.  Davies{b)  "generally  treated  in  juridical 

discussions,  as  in  the  condition  of  a  pledgee.'' 

The  case  of  Johnson  v.  Stear  (c)  is  a  clear  authority 
*^J^  Lolding  that  Simpson  in  dealing  with  the  debentures 
^^  "the  way  which  he  must  be  taken  on  this  plea  to  have 
^otxe,  was,  as  the  defendant  also  was,  guilty  of  a  con- 
^^^!^on  of  them,  and,  unless  that  case  is  also  an 
^^tiliority  binding  upon  us  for  the  doctrine  that  the 
^^O.'version  by  a  pawnee  of  the  thing  pawned  is  not  such 
^^  ^buse  of  the  bailment  of  pawn  as  annuls  it,  but  that 
^^^ire  remains  in  him,  and  in  an  assignee  from  him,  and 
^    ^n  assignee  from  his  assignee,  and  so  on  toties  quoties 

(a)  o  T.  ff.  004.  (h)  7  Kfu<t  5. 

(r)  i:>  a  n.  n,  s.  aso. 
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18CG.       without  limit  as  to  the  number  of  assignments  or  the 
BokalbT"  consideration  for  them,  an  interest  of  property  in  the 
Suckling.    P^^'^  which  defeats  the  owner's  right  of  possession,  the 
plaintiff  is  entitled  to  our  judgment 

As  I  read  the  case  of  Johnson  v.  Stear^  and  the  CBJses 
of  Chinery  v.  Viall  (a)  and  Brterfy  v.  Kendall  (6),  o; 
the  authority  of  which  it  proceeded,  the  judgmen 
of  the  majority  of  the  Judges  of  the  Court  of  Com- 
mon Pleas  in  the  first  of  them,  and  the  judgments 
the  Court  of  Exchequer  and  of  the  Court  of  Queen 
Bench  in  the  second  and  the  third,  are  based  on  t 
principle  that,  in  an  action  to  recover  damages  for 
conversion,  it  is  not  an  inflexible  rule  of  law  that  t 
value  of  the  goods  converted  is  to  be  taken  as  ti 
measure  of  damages,  that  when  a  suitor^s  real  cause 
action  is  a  breach  of  contract,  he  cannot  by  suing 
tort  entitle  himself  to  a  larger  compensation  than 
could  have  recovered  in  an  action  in  form  ex  contracC^"^^^. 
and  therefore  that  when  a  verdict  is  obtained  against 
unpaid  vendor  for  the  conversion  of  the  thing  sold 
him,  or  against  an  unpaid  pawnee  for  the  conversion 
the  thing  pledged,  to  him,  he  is  entitled  to  be  credited, 
the  estimate  by  the  jury  of  the  damages  to  be  paid 
him,  for  the  value  of  such  interest  or  advantage  as  wov3-i^ 
have  resulted  to  him  from  the  contract  of  sale  or  t.1^-^ 
contract  of  pawn,  if  it  had  been  fulfilled  by  the  ven A 
or  pawnee.  That  this  was  the  ratio  decidendi  in  th 
cases  seems  to  me  clear  from  the  facts  of  Chinery 
Viall  and  Brierly  v.  Kendall,  which  raised  no  questi- 
between  the  litigant  parties  in  any  respect  analogous 
the  question  which  we  have  to  decide  in  the  present  caa- 
In  Chinery  v.  Viall,  the  plaintiff,  who  was  the  vendecr       ^' 

(a)  b  H.^  N.  288.  (A)  \7  Q.  B.  ft37. 


T 
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/oi-ty  eight  sheep,  for  five  only  of  which  he  had  paid,        1866. 
tiiider  a  bargain  which  entitled  him  to  delivery  of  the       dokald 
^^hole  lot  before  payment,  brought  his  action  against     suckuko. 
tlie  vendor  for  a  conversion  by  parting  with  the  sheep  to 
another  purchaser.  If  the  defendant's  interest  in  the  un- 
balance of  the  agreed  price  of  the  sheep  had  not  been 
to  him  in  the  amount  of  damages,  the  plaintiff, 
'^^lio  bad  only  paid  for  five  of  them,  would  have  pocketed 
full  value  of  the  forty-three  which  had  been  con- 
In  Brierly  v.  Kendall,  an  action  of  trespass,  there 
a  loan  by  the  defendant  to  the  plaintiff,  secured  by  a 
■^511  of  sale  of  the  plaintiff's  goods,  in  which  was  a  reser- 
'^^tton  to  the  plaintiff  of  a  right  to  the  possession  of  the 
Soods  until  he  should  make  default  in  some  payment. 
before  any  default  the  defendant  took  the  goods  from 
^be  plaintiff  and  sold  them.     For  this  wrong  he  was 
lia.l>le  in  trespass ;  but  the  measure  of  damages  was  held 
*o  be  not  the  value  of  the  goods  but  the  loss  which  the 
Pliiintiff  had  really  sustained  by  being  deprived  of  the 
possession.    The  wrongfid   act   of  the  defendant   did 
^ot  annihilate  his  interest  in  the  goods  under  the  bill  of 
^^e,  and  such  interest  was  considered  in  measuring  the 
^^tent  of  the  plaintiff's  right  to  damages.    These  cases 
^f^   manifestly  not  in  conflict  with,  if  indeed  they  at 
^tt   touch  the  principle  relied  upon  against  the  plea  which 
^     lere  demurred  to,  that  if  the  pawnee  converts  the 
^^^.ttels  pawned  to  him,  the  bailment  is  determined,  and 
*^^  right  of  possession  revested  in  the  true  owner  of  them 
^^    Johnson  V.  Stear  the  defendant,  a  pawnee  of  dock 
^^^rrants,  had  anticipated  by  a  few  hours  only  the  time 
>bich  under  his  contract  with  the  owner  of  them,  he 
^ht  have  sold  and  delivered  them ;  he  had  applied 
Fore  the  time  of  action  brought  the  proceeds  of  their 
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1S6G.  Bale  to  the  discharge  of  tlie  plai: 
Do)nu>  bcl'^  them  epeciallf  applicable  t 
SucKLMo.  plaintiff,  had  he  sued  the  defei 
keepiug  the  pledj^e  until  defan 
proved  that  he  had  sustained 
Justice,  speaking  for  himself 
brothers,  did  indeed  sa;,  p.  834> 
goods  in  qaestion  with  the  defeni 
of  a  loao  to  him  on  a  ^ven  day  w 
of  defoult  OD  that  day  created  a 
property  in  the  goods  which  wa 
and  that  the  wrongful  act  of  tb 
late  the  contract  between  the  pi 
the  pawnee  in  the  goods  uudei 
cannot  be  understood  to  bav 
"  an  interest  and  a  right  of  pro 
by  the  words  "  more  than  a  d 
"  special  property"  as  defined  I 
referred  to  by  me,  viz.,  a  real  ; 
of  possession  until  default  madi 
sale  after  default  made ;  nor,  as 
more  by  the  words  "the  wroi 
did  not  annihilate  the  contrai 
than  that  the  contract,  in  the  b 
the  tort  of  which  the  plaintiff  c 
considered  to  subsist,  at  least 
referred  to  for  the  measure  of  ' 
the  pawnor  and  of  the  damag 
him. 

The  case  before  us  differs  as 
ticulars  from  the  case  in  the  Cc 
the  principle  upon  which  dan 
measurable  had  the  action  been  i 
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B8  assignee  of  the  pawnee^  could  not  surely  have  set  up  1866. 
in  mitigation  of  damages  an  interest  derived  by  him  Donald 
Gx>m  the  pawnee  before  default  made  by  the  pawnor ;  suckunq. 
'be  pawnee,  by  the  express  terms  of  the  bailment  to 
lim^  not  Laving  the  right  to  dispose  of  the  debentures^  by 
ale  or  otherwise,  until  after  default  made.  Besides,  it 
s  impossible  to  shut  one's  eyes  to  the  broad  distinction 
etijv^een  the  case  of  the  sale  a  few  hours  too  soon  of  a 
Awn  which,  as  in  the  case  of  Johnson  v.  Stear,  the 
a'wnor  **  had  no  intention  to  redeem,^'  the  proceeds  of 
^e  sale  being  devoted  before  action  brought  to  the 
^soliarge  of  the  debt  for  which  the  pawn  had  been 
i^veii  as  a  security,  and  the  abuse  of  a  pawn  by  the 
^wiiee  in  wrongfully  for  his  own  purposes  placing  it 
^t  of  his  power  and  out  of  the  pawnor's  power  to 
^eem  the  pawn  should  he  have  the  means  and  mind 
•^  do  so. 

By  the  contract  of  bailment  between  the  plaintiff 
^d  Simpson^  the  proceeds  of  the  sale  of  the  debentures 
^hich  are  the  subject  of  this  suit  had  been  specifically 
^propriated  to  the  payment  of  the  plaintiff's  bill,  in  the 
event  of  his  not  being  able  to  meet  it  with  other  means. 
JSimpson  held  the  debentures  in  trust,  should  the  bill 
not  be  paid,  to  sell  them  on  the  plaintiff's  accoimt, 
or  allow  the  plaintiff  to  sell  them  or  raise  money  on 
them  to  pay  his  bilL  Instead  of  that  Simpson,  before 
default  made  by  the  plaintiff,  converted  them  to  his  own 
use,  obtaining  their  agreed  value  in  pledge  from  the 
defendant,  and  imposing  upon  the  plaintiff  the  burthen 
of  making  other  provision  to  meet  his  bill.  By 
this  act  of  Simpson  the  plaintiff,  in  my  judgment, 
did  in  fact  sustain  damage,  and  at  the  maturity  of  the 
bill,  if  not  before,  to  the  full  amount  of  the  current 


poBseaaion  of  the  pawn,  be  loses  the  I 
securi^,  Byall  v.  BoUe  {a).  Reeves  t.  Qtppe. 
T.  Stear  (c),  per  miliamt  J.,  p.  888,  or  th. 
the  maxim  Nemo  plus  juris  ad  alium  trai 
quam  ipse  babet 

For  these  reasons,  as  it  seems  to  me 
Johnson  T.  Stear  ought  not  to  govern 
It  could  not  be  followed  b;  us  as  an 
favour  of  the  defeodant  without  iuattentio! 
priuciple,  vis.,  that  betweeu  the  parties  t 
the  measure  of  damages  for  a  breach  of 
must  be  the  same  whether  the  form  of 
contractu  or  ex  delicto;  and  that  in  such  a 
rules  applicable  to  the  latter  form,  the  onl; 
tent  for  the  redress  of  iujuriea  pnreljr  ton 
to  be  strained  to  the  doing  of  manifest 
is  open  also,  in  a  right  estimate  of  it  aa  an 
the  case  in  hand,  to  this  observation.  The 
plaintiff  in  the  damages  recoverable  by  hi) 
which  is  in  its  true  nature  a  breach  of 
restricted  by  the  implied  otipulations  of  th 
parties  to  the  amount  which  in  the  ooi 
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contract  of  bailment  is  not  based  upon  a  breach  of  con-        i860. 
±r^LCt,  and  not  within  the  rules  applicable  to  actions  of      Donald 

-tor^  which    are   based  on  br^j,rf*ies  of  contract.      In     ^     ^• 

Suckling. 

deinnue^  the  plaintiff  sues  not  for  the  value  tantamount 
i:o  "the  thin^  detained  from  him,  but  for  the  return  of  the 
'tiling  itself,  which  may  to  him  have  a  value  other  and 
liiglier  than  its  actual  value,  and  only  for  its  value,  Tidd*s 
F<>irmsy  840,  ed.  1828,  if  the  thing  cannot  be  delivered  to 
liim,  and  for  damages  for  its  detention  and  his  costs  of 
suit.    A  judgment  to  recover  the  value  only  has  been 
reversed  for  error,  Peters  v.  Heyward  (a) ;  the  integral 
undiminished  thing  itself,  unaffected  by  countervailing 
lien  or  abatement  of  whatever  kind,  being  the  primary 
®^ject  of  the  suit.     In  an  action  of  trover  for  the  con- 
version by  the  pawnee  of  the  subject  of  bailment,  the 
plaintiff,  according  to  the  judgment  of  the  majority  of 
the  Court  in  Johnson  v.  Stear  (J),  is  entitled  only  to 
'^^iover  the  amount  in  money  of  the  damage  which  he 
P^ves  himself  to   have    sustained.    In  an  action  of 
^^tinue  for  the  recovery  from  the  assignee  of  the  pawnee 
^^  the  chattel  pawned,  and  of  which  the  pawn  has  been 
^bosed  and  forfeited,  the  plaintiff  is  entitled  to  recover 
^He  chattel  itself,  because  it  was  a  term  of  the  contract 
^f  pawn  that,  if  the  pawn  should  be  abused  by  the  pawnee, 
^is  right  to  the  possession  of  it  should  cease,  and  the 
defendant  can  have  derived  no  right  of  possession  from 
^ne  whose  own  right  of  possession  was  determined  by 
):us  attempt  to  transfer  it     Unless  therefore  we  were 
prepared  to  hold,  in  disregard  of  the  clearly  expressed 
T::>pinion   of   Story  and   of   Williams  J.   in  Johnson  v. 
^tetir,  that  detinue  can  in  no  case  lie  for  an  unre- 
deemed pawn,  however  much  the  bailment  of  it  may 

(a)  Cro.  Jac.  681.  (*)  15  C,  B.  N,  S.  330. 
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1806.       have  been  abused,  we  are  not  at  liberty  to  apply  i\\* 
Donald"  ^^^  decidendi  in  Johnson  v.  Stear  to  the  case  before  us. 
Suc&uKQ.         ^^  raises  a  strong  presumption  against  the  defence 

up  in  this  plea,   that  nothing  bearing  the  alighte^^^:^ 
resemblance  to  the  right  of  possession  which  it  claims  fc 
the  assignee  of  a  pawnee  is  to  be  found  in  the  oopioi 
title  of  the  Digest,  lib.  20»  tit.  1 :  ^'  De  pignoribus  et  hy] 
thecis :  et  qualiter  ea  contrahantur :  et  de  pactis  eorum 
or  in  the  five  following  titles  on  the  contract  of  pa^ 
and  hypothec  and  its  incidents^  or  in  the  title  " 
pignoraticia  actione  vel  contra/'  Dig.  lib.  13,   tit  ^ 

or  in    the  works  of   any  English,   French  or   Sa^>^^ 
jurist. 

The  dictum  of  the  majority  of  the  Court  in  the  c^:&8e 
of  Mores  v.  Conham  (a),  that  the  pawnee  has  sucL      so 
interest  in  the  pawn  as  he  may  assign  over,  was      :not 
the  point  decided  in  that  case,  nor,  as  it  seems  to      ^me, 
a  point  essential  to  its  decision,  the  point  decided  h^^i^ 
that  the  surrender  by  the  plaintiff  of  a  chattel  paw^  '^^ 
to  him  by  a  third  person  was  a  good  consideration  ^^or  t 
promise  by  the  defendant  to  pay  the  debt  for  whicr::::^^!^^^ 
had  been  given  as  security.    It  does  not  seem  to  fo— — Uo^ 
from  that  decision  that  the  surrenderee  thereby  acqu^^i^ 
such  an  interest  in  the  pawn  as  would  enable  hii=^  ^ 
defend  an  action  of  detinue  at  the  suit  of  the  true  ow   — t'^''» 
the  reunion  of  whose  rights  of  property  and  possi  j    "^  ^^^ 
was,  unless  they  meant  to  rob  him,  the  real  obje^*^  ^^ 
the  transaction.     The  inference  drawn  from  this    ^^eiy 
obscure  and  superficially  reasoned  case  in  fi&vour  of     ^he 
defendant's    plea   is    wholly    irreconcilable    with        the 
doctrine  of  Domat,  Part  1,  liv.  8,  tit.  1,  s.  1,  the  hig"!!^ 
authority  on  all  questions  depending,  as  this  ques'tion 

(a)  Owen  123-4. 


V. 
SUOELINO. 
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cloes,  upon  the  rules  and  principles  of  the  Roman  civil  1866. 
1^^»  that  the  bailments  of  '^  gage"  and  "  hypotheque"  last  ""dohIld 
only  so  long  as  the  thing  hypothecated  is  in  the  hands 
^f  the  person  charging  it»  or  the  thing  pawned  in  the 
hands  of  him  who  takes  it  for  his  security^  and  with  the 
^^trine  of  Erskine,  a  jurist  of  nearly  equal  eminence, 
^hat  '^  in  a  pledge  of  moveables  the  creditor  who  quits 
^'^Q  possession  of  the  subject  loses  the  real  right  he  had 
^pon  it;"  Institute  of  the  Law  of  Scotland,  book  3, 
^t.  1,  s.  83. 

I  therefore  think  the  bailment  to  Simpson  was  deter- 
mined by  the  pledge  by  him  to  the  defendant  under  the 
^rcumstances  stated  in  the  plea ;  that  both  of  them  have 
^>een  guilty  of  a  conversion ;  that  the  plaintiff  might,  as 
Williams  J.  said  in  the  case  of  Johnson  v.  Stear  (a), 
Xawfully,  should  the  opportunity  offer,  resume  the  posses- 
sion of  the  debentures,  and  hold  them  freed  from  the 
VMulment ;  and  may,  the  defendant  being  remitted  to  his 
l^medy  against  Simpson,  and  Simpson  to  his  remedy 
Tipon  the  bill,  recover  them  or  their  full  value  if  they 
cannot  be  delivered  to  him  in  this  action  of  detinue. 

Melloe  J.     In  an  action  of  detinue  for  four  deben- 
tures   of    The    British   Slate    Company,    Limited,    the 
defendant  pleaded  that  the  plaintiff  had  deposited  them 
with  one  Simpson  as  security  for  the  due  payment  at 
maturity  of  a  bill  of  exchange  payable  six   months 
after  date,  indorsed  by  the  plaintiff,  and   discounted 
by  Simpson,  upon  the  agreement  that  Simpson  should 
have  full  power  to  sell  or  otherwise  dispose  of  the 
debentures  if  the  bill  was  not  paid  at  maturity.      It 
tlien  alleged  that  the  bill  was  not  paid  at   maturity, 

(a)  16  C.  B.  N.  S.  320. 
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There  is  a  well  recognised  distinction  betwixt  a  lien        1866. 

and  upledffey  as  regards  the  powers  of  the  person  entitled       Bovald 

^o  a  lien  and  the  powers  of  the  person  who  holds  goods     suckumo 

^pon  an  agreement  of  deposit  by  way  of  pawn^  or  pledge, 

'or  the  due  payment  of  money.     In  the  case  of  simple 

Uexiy  there  can  be  no  power  of  sale  or  disposition  of  the 

S^^ods  which  is  inconsistent  with  the  retention  of  the 

possession  by  the  person  entitled  to  the  lien^  whereas, 

ixi    the  case  of  a  pledge  or  pawn  of  goods  to  secure  the 

payment  of  money  at  a  certain  day^  on  default  by  the 

Pa.Miior  the  pawnee  may  sell  the  goods  deposited  and 

^^^ize  the  amount,  and  become  a  trustee  of  the  over- 

Pliis  for  the  pawnor,  or  even  if  no  day  of  payment  be 

^^^tned  he  may,  upon  waiting  a  reasonable   time  and 

^•^liing  the  proper  steps,  realize  his  debt  in  like  manner. 

''-^     is  said   by   Mr.  Justice  Story  in   his    Treatise  on 

Law  of  Bailments,  speaking  of  pawns  and   liens, 

t.  311,   that    ''the    foundation   of   the   distinction 

^^ts  in  this,  that   the  contract  of  pledge  carries  au 

^^plication  that  the  security  shall  be  made  effectual 

^^  discharge  the  obligation ;  but  in  the  case  of  a  lien, 

^^thing  is  supposed  to  be  given  but  a  right  of  retention 

^^^  detainer,  unless  under  special  circumstances."     The 

^^uestion  thus  arises,  is  the  right  of  retention  in  case 

^^f    a  lien,   either   by    custom   or   contract,   otherwise 

^^iflferent  from  a  deposit  by  way  of  pledge  for  securing 

^lie  due  payment  of  money,  than  in  the  incidental  power 

^::>f  sale  in  the  latter  case  on  condition  broken  ?    In  other 

^^vords,  on  a  contract  of  pledge  is  it  implied  that  the 

^^ledgee  shall  not  part  with  the  possession  of  the  thing 

pledged  until  default  in  payment ;  and,  if  so,  is  that  of 

"%he  essence  of  the  contract,  so  that  the  violation  of  it 
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makes  void  the  contract  f    In  the  case  of  Legg  ▼.  Ewnu 
and  another  (a),  an  action  of  tro?er  having  been  brought 
against    the   defendants,  as    sheriff  of    Mtddletex,    to 
recover  the  value  of  some  pictures  and  picture  firames,^. 
the  defendants  justified  under  an  execution  against  tb< 
goods  and  chattels  of  the  plaintiff,  to  which  the  plainti 
replied,  setting  up  a  lien  in  respect  of  work  done  upo^ — , 
the  goods  and  chattels,  which  had  been  delivered 
him  in  the  way  of  his  trade  by  one  WiUiams ; 
further  set  up  an  agreement  between  the  plaintiff 
Williams  that  the  plaintiff  should  draw  and   indo 
certain  bills  of  exchange  for  the  use  of  Williams, 
should  have  a  right  to  hold  the   goods  for  securiKrmg 
the  payment  by   Williams  of  the  amount  of  the  bi^Lls 
of  exchange,  and  he  alleged  that  the  money  and  b 
of  exchange  then  remained  wholly  unpaid.     The  Co 
of  Exchequer  held,  on   demurrer  to  the  replicati 
that  it  was  a  good  answer  to  the  plea,  and  Parke 
is  reported  to  have  said,  pp.  41-2,  "  If  we  consider  t^'M:^^ 
nature  of  a  lien,  and  the  right  which  it  confers,  it  ir^ 
be  evident  that  it  cannot  form  the  subject  matter  o 
sale.     A  lien  is  a  personal  right,  which  cannot  be  part 
with,  and  continues  only  so  long  as  the  possessor  ho 
the  goods.    It  is  clear,  therefore,  that  the  sheriff  caDiB> 
sell  an  interest  of  this  description,  which  is  a  persons 
interest  in  the  goods ;"  and  further  on  he  said,  '* 
the  interest  cannot  be  transferred  to  any  other  in 
vidual ;  it  continues  only  so  long  as  the  holder 
possession  of  the  subject  matter  of  the  lien,  either 
himself  or  his  servant."     In  that  case  there  was  su 
added  to  the  lien,  in  respect  of  work  done,  an  agr 

{a)  QM.^W.  36. 
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ment  that  the  person  entitled  to  the  lien  should  have  a        1866. 
^gtt  to  hold  the  goods  and  chattels  for  securing  the       domald 
Payment  of  the  bills  of  exchange  therein  mentioned^     Sdcklimo. 
^i  which  then  remained  wholly  unpaid.     That  case 
^^  treated  as  a  simple  case  of  lien  or  right  "to  hold," 
^  secure  the  payment,  not  only  of  the  amount  due  for 
'^ork  done  on  the  goods  by  ffWiams^  but  also  of  the 
"ills  drawn  and  indorsed  by  him.     It  is  therefore  an 
authority  to  the  eflFect  that  in  the  case  of  lien,  even  to 
®^<^re  payment  of  money  advanced,  there  is  no  impli- 
cation of  any  power  to  sell  or  otherwise  dispose  of  the 
•object-matter  of  the  lien,  because  retention  of  posses- 
•ion  by  the  party  entitled  to  the  lien  is  an  essential 
^^^gredicnt  in  it.     It  appears  therefore  that  there  is  a 
'^cal  distinction  between  a  deposit  by  way  of  pledge  for 
•^curing  the  payment  of  money  and  a  right  to  hold  by 
"^^y  of  lien  to  secure  the  same  object.  In  Pothonier  v.  Daio- 
*o»i  (^a\  cited  in  argument  in  Legg  v.  Evans  {b\  Gibbs 
^-   J.  said,  pp.885.  401,  "Undoubtedly,  as  a  general 
P«X>po8ition,  a  right  of  lien  gives  no  right  to  sell  the 
S^^ods.     But  when  goods  are  deposited^  by  way  of  se^ 
^^^^tyf  to  indemnify  a  party  against  a  loan  of  money, 
*^     is  more  than  a  pledge  (c).     The  lender's  rights  are 
^^  Ore  extensive  than  such  as  accrue  under  an  ordinary 
*^ii  in  the  way  of  trade." 

It  appears  to  me  that  considerable  confusion  has  been 

^^troduced  into  this  subject  by  the   somewhat  indis- 

^*^minate  use  of  the  words  "  special  property,"  as  alike 

^"^plicable  to  the  right  of  personal  retention  in  case  of  a 

"^^^n,  and  the  actual  interest  in  the  goods  created  by  the 

X)ntract  of  pledge  to  secure  the  payment  of  money.  In 

egg  v.  Evans  (6),  p.  42,  the  nature  of  a  lien  is  defined 

(a)  Holt  N.  P.  C.  3a?.  (h)  0  M  cf  W.  3G. 
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1866.       to  be  ''  a  personal  right  which  cannot  be  parted  wit 
Donald      ^^^  "  *^®  contract  of  pledge  carries  an  implication  tl 
SuoKLiKQ.     ^^®  security  shall  be  made  effectual  to  discharge 
obligation '"  Story  on  the  Late  of  Bailments^  sect  31 
In  each  case  the  general  property  remains  in  the 
but  the  question  is  as   to  the  nature  and  extent 
the  interest^  or  special  property^  passing  to  the  bakT 
in  the  two  cases.     Mr.  Justice  Story ^  in  that 
s.   324y  thus  describes  the  right  and  interest  of   "fclie 
pawnee:— He   "may,    by    the  common    law,   delL^vcr 
over  the  pawn  into  the  hands  of  a  stranger  for  ^^si^e 
custody  without    consideration;    or   he    may  sell       €X 
assign  all  his  interest  in  the  pawn;   or  he  may  con- 
vey the  same  interest  conditionally  by  way  of  pawzm  to 
another  person ;   without  in  either  case  destroying    or 
invalidating  his  security.     But  if  the  pawnee  shoul^l 
undertake  to  pledge  the  property  (not  being  negotiable 
securities)  for  a  debt  beyond  his  own,  or  to  make    * 
transfer  thereof  to  his  own  creditor,  as  if  he  were   tbe 
absolute  owner,  it  is  clear  that  in  such  a  case  he  wool^ 
be  guilty  of  a  breach  of  trust ;  and  his  creditor  wouU 
acquire  no  title  beyond  that  held  by  the  pawnee,    ^b® 
only  question  *  *  *  is,  whether  the  creditor  should  be 
entitled  to  retain  the  pledge  until  the  original  debt   ^^^ 
discharged,  or  whether  the  owner  might  recover    t:bc 
pledge  in  the  same  manner  as  if  the  case  was  a  na.1^^ 
tort,  without  any  qualified  right  in  the  first  pawnee.''    ^^ 
itf*  Combie  v.  Davies  (a)  it  appeared  that  a  broker  b^» 
for  a  debt  of  his  own,  pledged  ceitain  tobacco  of    bw 
principal,  upon  which  he  had  a  lien,  and  in  an  ac*i^° 
brought  by  the  principal  against  the  defendant  in  tro^'®' 
for  the  tobacco,  Lord  Ellenboroujh   being  of  opi»^^^" 

{a)  7  East  5. 
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"  that  the  lien  was  personal^  and  could  not  be  transferred        igee. 

by  tlie  tortious  act  of  the  broker  pledging  the  goods  of      donald^ 

his  principal/'  the  plaintiff  obtained  a  verdict,  and  upon     suckling. 

motion  for  a  new  trial  Lord  Elleriborough  said,  p.  6,  "  that 

nothing  could  be  clearer  than  that  liens  were  personal, 

*nd  could  not  be  transferred  to  third  persons  by  any 

'  tortious  pledge' of  the  principal's  goods/'  but  afterwards 

added,  p.  7,  "  that  he  would  have  it  fully  understood 

that  his  observations  were  applied  to  a  tortious  transfer 

of  the  goods  of  the  principal  by  the  broker  undertaking 

to  pledge  them  as  his  own  ;  and  not  to  the  case  of  one 

^ho  intending  to  give  a  security  to  another  to   the 

extent  of  his  lien,  delivers  over  the  actual  possession  of 

Soods,  on  which  he  has  the  lien,  to  that  other,  with 

liotice  of  his  lien,  and  appoints  that  other  as  his  servant 

^  keep  possession  of  the  goods  for  him."    It  would 

^erefore  seem  that  in  the  case  of  a  broker  or  factor  for 

^e,  before  the  Factors  Acts^  although  he  had  no  power 

^  pledge  his  principal's  goods,  except  to  the  extent  of 

*^  own  lien,  with  notice  of  the  extent  of  his  interest, 

yet  where  he  pledged  the  goods  on  which  he  had  a  lien 

^>*tiously,  neither  the  factor  nor  his  pawnee  could  retain 

^**ena  even  for  payment  of  the  amount  of  the  original 

^^^^    The  case  of  M^Combie  v.  Davies  {a)  however  shews 

*'*^t  the  factor's  or  broker's  lien,  although  simply  a  right 

^  i^tain  possession,  as  between  him  and  his  principal, 

^^Sht  be  transferred  and  made  a  security  to  a  third 

P^^'iBon,  provided  he  professed  to  assign  it  only  as  a 

^^^Xrity  to  the  like  amoimt  of  that  due  to  himself. 

^till  the  character  of  the  transaction  is  that  of  lien 

^^    not  of  deposit  by  way  of  pledge,  and  although  the 

»^H:^8  were  intrusted  to  the  broker  for  sale,  and  up  to 

(fl)  7  East  i>. 
'^''CL.  MI.  3    G  B.    &    8. 
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the  time  of  sale  rcmaiDed  in  his  hands  upon 
right  to  retfun  them  for  advances,  yet  he  could 
them,  and  if  he  did  the  act  was  an  essenti 
of  the  relation  betwixt  him  and  hia  prii 
entitled  the  latter  at  once  to  the  recovery  o 
of  the  goods  in  trover.  "  But  the  relation  o 
and  factor,  where  money  has  been  advancec 
consigned  for  sale,  is  not  that  of  pawnor  an 
as  was  said  by  the  Court  in  Smart  v.  Sando 
same  case  after  amendment  of  the  pleadings  | 
wonid  therefore  appear  to  be  some  real  di 
the  incidents  between  a  simple  lien  like  tl 
V.  Evaia  {c),  and  the  lien  of  a  broker  or  ft 
the  Factors  Acts,  and  the  case  of  a  deposit 
pledge,  to  secure  the  repayment  of  money,  v 
more  nearly  resembles  an  ordinary  mortgi 
that  the  pawnor  retains  the  general  property  i 
pledged  which  the  mortgagor  does  not  in  thi 
ordinary  mortgage ;  notes  to  Cogga  v.  Bema 
lien  as  we  have  seen  gives  only  a  person 
retain  possession ;  a  factor's  or  broker's  liet 
rently  attended  with  the  additional  incident 
extent  of  hia  lien  he  might  transfer  even  th 
of  the  subject  matter  of  the  lien  to  a  tl 
appointing  him  as  his  servant  to  keep  po: 
him.  In  a  contract  of  pledge  for  eecurit 
meut  of  money  we  have  seen  that  the  pawn 
and  transfer  the  thing  pledged  on  conditi 
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tipon.  a  deposit  by  way  of  pledge  the  express  contract        18G6 

bet-^reen  the  parties  will  operate,  so  as  to  make  a  parting      5onald 

witli  the  possession,  even  to  the  extent  of  his  interest 

before  condition  broken,  so  essential  a  violation  of  it  as 

to  revest  the  right  of  possession  in  the  pawnor ;  but  in 

the  absence  of  such  terms  why  are  they  to  be  implied  ? 

There  may  possibly  be  cases  in  which  the  very  nature 

of  the  thing  deposited  might  induce  a  jury  to  believe 

And   find  that  it  was  deposited  on  the  undei*standing 

that   the  possession  should  not  be  parted  with,  but  in 

the  case  before  us  we  have  only  to  deal  with  the  agree- 

xneut  stated  in  the  plea.     The  object  of  the  deposit  is 

^  secure  the  repayment  of  a  loan,  and  the  effect  is  to 

^ifeate  an  interest  and  a  right  of  property  in  the  pawnee 

^  the  extent  of  the  loan  in  the  goods  deposited,  but 

^W  is  the  authority  for  saying  that  until  condition 

^^ken  the  pawnee  has  only  a  personal  right  to  retain 

^lie  goods  in  his  own  possession  ? 

In  Johnson  v.    Stear  {a)    one    Cumming,   a   bank- 
^pt,   had    deposited    with    the   defendant    243   cases 
t>f  brandy,  to  be  held  by  him   as  a  security  for  the 
^yment  of  an  acceptance  of  the  bankrupt  for  62/.  10^. 
discounted  by  the  defendant,  and  which  would  become 
due  January  29th,  1863,  and  in  case  such  acceptance 
^as  not  paid  at  maturity  the  defendant  was  to  be  at 
liberty  to  sell  the  brandy  and  apply  the  proceeds  in 
payment   of  the   acceptance.     On   the   28th  January^ 
before  the  acceptance  became  due,  the  defendant  con- 
tracted to  sell  the  brandy  to  a  third  person,  and  on  the 
29th  delivered  to  him  the  dock  warrant,  and  on  the 
SOth  such  third  person  obtained  the  actual  possession 
of  the  brandy.     In  an  action  of  trover  brought  by  the 

(a)  \:>  C.  li.  N.  S.  .330. 
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18S6.  assignee  of  the  bankrupt  tbe  Court  of  Coma 
Po,^L„  held  that  the  plaintiff  was  entitled  to  reoove 
ground  that  tbe  defendant  wrongfully  assun 
owner,  in  selling,  and  altbongb  that  alone  c 
be  a  oouTereion,  p.  834,  yet  "  by  delivering 
dock  warrant  to  the  vendees  in  pursuance 
sale,  he  interfered  with  the  right  which  tl 
mpt  had  of  taking  posaesaion,  if  he  repaid  tl 
bat  the  majority  of  the  Court,  Erk  C. 
and  Keating  J3.,  held  that  tUe  plaintiff 
entitled  to  nominal  damages  on  the  expre« 
"  that  tbe  deposit  of  the  goods  in  question 
defendant  to  secure  repayment  of  a  loan  to  I 
given  day,  with  a  power  to  sell  in  case  of  defau 
day,  created  an  inUrett  and  a  right  of  propt 
goodi  which  ioa»  more  than  a  mere  Hen :  and  the 
act  of  the  pawnee  did  not  annihilate  the  contrai 
the  parties  nor  the  interest  of  tlie  pawnee  in 
under  that  contract." 

From  that  view  of  the  law  as  applied  to  th 
stances  of  that  case  Mr.  Justice  H^illianu 
p.  340,  on  Uie  ground  "  that  tbe  bailment  . 
terminated  by  tbe  sale  before  tbe  stipulated  ti 
consequently,  that  the  title  of  the  plaintiff  to 
becameaafreeBsif  the  bailment  bad  never  tak< 
Although  the  dissent  of  that  most  team 
diminishes  the  authority  of  that  case  as  a  d 
the  point,  and  although  it  may  be  open  to  doul 
in  an  action  of  trover  the  defendant  ought  m 
succeeded  on  the  plea  of  not  possessed,  and  wl 
plaintiET's  only  remedy  for  damages  was  not  by 
tbe  contract,  I  am  nevertheless  of  opinion  thai 
stantial  ground  upon  which  the  majority  uf 
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proceeded,viz.,  that  the  "  act  of  the  pawnee  did  not  anni-        1866. 

hilate  the  contract  nor  the  interest  of  the  pawnee  in  the       Donald 

goods/*  is  more  consistent  with  the  nature  and  incidents 

of  a  deposit  by  way  of  pledge.  I  think  that  when  the  true 

distinction  between  the  case  of  a  deposit  by  way  of 

pledge  of  goods  for  securing  the  payment  of  money  and 

All  cases  of  lien  correctly  so  described  is  considered,  it 

^nll  be  seen  that  in  the  former  there  is  no  implication  in 

general  of  a  contract  by  the  pledgee  to  retain  the  per- 

^ual  possession  of  the  goods  deposited,  and  I  think  that, 

^though  he  cannot  confer  upon  any  third  person  a  better 

^tleor  a  greater  interest  than  he  possesses,  yet  if  never- 

^l^eless  he  does  pledge  the  goods  to  a  third  person,  for  a 

Sweater  interest  than  he  possesses,  such  an  act  does  not 

^9mihilate  the  contract  ofpkdge  between  himself  and  the 

t^Bwnor;   but  that  the  transaction  is  simply  inoperative 

^  against  the  original  pawnor,  who  upon  tender  of  the 

^m  secured  immediately  becomes  entitled  to  t/ie  possession 

'if  the  goods,  and  can  recover  in  an  action  for  any  special 

damage  which  he  may  have  sustained  by  reason  of  the 

tet  of  the  pawnee  in  repledging  the  goods ;  and  I  think 

:hat  such  is  the  true  effect  of  Lord  Holf%  definition  of  a 

•'  vadium  or  pawn'*  in  Coggs  v.  Barnard  (a),  although  he 

iras  of  opinion  that  the  pawnee  could  in  no  case  use  the 

pledge  if  it  would  thereby  be  damaged,  and  must  use  due 

diligence  in  the  keeping  of  it,  and  says  that  the  creditor 

U  bound  to  restore  the  pledge  upon  payment  of  the 

debt,  becaose  by  detaining  it  after  the  tender  of  the 

money,  he  is  a  wrongdoer,  his  special  property  being 

determined ;   yet  he  nowhere  says  that  the  misuse  or 

abuse  of  the  pledge  before  payment  or  tender  annihilates 

the  contract  upon  which  the  deposit  took  place. 

(«)  2  Ld.  Baym,  909.  913. 916-7. 
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If  the  true  distiDction  between  o 
of  deposit  by  way  of  pledge  be  ke] 
think,  suffice  to  determine  the  prei 
tbe  defendant,  aeeing  that  no  tende 
b;  the  original  deposit  is  alleged  t 
the  plaintiff,  and  considering  the  i 
deposited  I  think  that  the  plaintil 
no  real  damage  by  the  repledging 
he  cannot  successfully  claim  the  ini 
possession  of  the  debentures  in  qoei 

I  am  therefore  of  opinion  that  o 
be  for  the  defendant. 


^ 


Blackborn  J.  This  is  a  question 
to  a  plea. 
The  count  is  in  detinue  for  certi 
The  plea  is  that  the  plaintiff  dep 
with  one  Simpson  as  security  for  the 
of  exchange,  indorsed  by  the  plai 
discounted  by  him,  and  that  it  was 
plaintiff  and  Simpson  that  Simpii 
power  to  sell  or  otherwise  dispos 
if  the  bill  of  exchange  was  not  [ 
due ;  that  the  bill  was  dishonoure 
by  any  one,  and  that  Simpson  depo 
with  the  defendant  as  a  security  t 
money  advanced  by  defendant 
security  of  the  debentures. 

To  this  plea  there  was  a  dcmurre 

The  plea  does  not  expressly  state 

with  the  defendant  by  Simpson  wa: 

dishonour  of  the  bUl  of  exchange  ] 

defendant,  in  whose  knowledge  thb 
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taken  that  it  was  before  the  bill  was  dishonoured,        1866. 
I  consequently  at  a  time  when  Simpson  was  not  yet       Donald 
itled  by  virtue  of  his  agreement  with  the  plaintiff  to     suckling 
pose  of  the  debentures.     We  cannot  construe  the 
a  as  stating  that  Simpson  agreed  to  transfer  to  the 
bndant,  as  indorsee  of  the  bill,  the  security  which 
npson  had   on  the   debentures  and  no   more.    We 
ist,  I  think,  as  against  the  defendant,  construe  the 
ia  as  stating  that  Simpson  deposited  the  debentures, 
^fessing  to  give  a  security  on  them  for  the  repayment 

a  debt  of  his  own,  which  may  or  may  not  have 
oeeded  the  amount  of  the  bill  of  exchange,  but  was 
rtainly  different  from  it.  And  it  is  quite  clear  that 
impson  could  not  give  the  defendant  any  right  to 
itain  the  debentures  after  the  bill  of  exchange  was 
tisfied,  so  that  a  replication  that  the  plaintiff  had  paid, 

was  ready  and  willing  to  pay,  the  bill  would  have 
sn  good.  The  defendant  could  not  in  any  view  have 
greater  right  than  Simpson  had.  But  there  is  no 
^  replication:  and  so  the  question  raised  on  this 
;ord^  and  it  is  a  very  important  one,  is  whether 
3  plaintiff  is  entitled  to  recover  in  detinue  the  pos- 
ision  of  the  debentures,  he  neither  having  paid  nor 
idered  the  amount  for  which  he  had  pledged  them 
th  Simpson. 

In  detinue  the  plaintiff^s  claim  is  based  upon  his 
rht  to  have  the  chattel  itself  delivered  to  him,  and  if 
ere  still  remain  in  Simpson,  or  in  the  defendant  as 
5  assignee,  any  interest  in  the  goods  or  any  right  of 
stention  inconsistent  with  this  right  in  the  plaintiff, 

* 

e  plaintiff  must  fail  in  detinue,  though  he  may  be 

ititled  to  maintain  an  action  of  tort  against  Simpson 

the  defendant  for  the  damage,  if  any,  sustained  by 


820  TRINITY   VACAT 

1866.        Hm  in  consequence  of  their  nnat 

j)oKiLD       '^^  debentures.     The  qnestion  th 

Bop^iisa      present  demurrer  is,  whether  the 

the  debentures  with  the  defendant, 

put  an  end  to  that  interest  and  i 

the  bill  of  exchange  was  honou 

given  to  Simpson  by  the  phuntiff'i 

pledge  with  him. 

There  is  a  great  difference  in  t1 
pledge  and  a  lien.  The  authorities 
of  lien,  properly  so  called,  is  a  m 
detention,  and  that  an  unauthoj 
thing  does  not  transfer  that  persoi 
•which  eatabnshed  that  before  the  ' 
by  a  JBCtor  gave  his  pledgee  no  rigl 
even  to  the  extent  to  which  the  i 
proceed  on  this  ground.  Id  /> 
BuUer  J.,  p.  606,  puts  the  case  on  it 
is  a  personal  right,  and  cannot  be  tn 
In  M'Cmnbie  v.  Davies  (b)  Lord  J 
decision  of  the  Court  on  the  same 
"  that  nothing  could  be  clearer  tha 
sonal,  and  could  not  be  transfeirei 
any  tartiout  pledge  of  the  principal 

Story,  in  his  Treatite  on  the  Za 
S35.  826  and  S27,  is  apparently  < 
decisions,  thinking  that  a  factor,  w1 
on  the  goods  consigned  to  him,  oi 
as  having  more  than  a  mere  person 
goods,  and  that  a  pledgee  from  hir 
considered  entitled  to  detain  the 
the  factor  was  dischai^ed.  This 
{«)  .■>  T.  B.  KM, 
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can   never  be  raised  in  this  country,  for  the  Legislature        1866. 
11^3    intervened,  and  in  all  cases  of  pledges  by  agents       Donald 
'^^'itl^.in  the  Factors  Acts  the  pledge  is  now  available  in     sucklino. 
^1   oases  to  the  extent  of  the  factor's  interest 

^fiut,  on  the  facts  stated  in  the  plea,  Simpson  was  not 
^n  Agent  within  the  meaning  of  the  Factors  Acts ;  and 
^'^^  lave  to  consider  whether  the  agreement  stated  to 
^^^'v^e  been  made  between  the  plaintiff  and  him  did 
^^^^^fer  something  beyond  a  mere  lien  properly  so  called, 
^^  interest  in  the  property,  or  real  right,  as  distinguished 
^^om  a  mere  personal  right  of  detention. 

1  think  that  both  on  principle  and  on  authority  a 

^^ntract  such  as  that  stated  in  the  plea,  pledging  goods 

^a  a  security,  and  giving  the  pledgee  power  in  case  of 

default  to  dispose  of  the  pledge  (when  accompanied  by 

%n  actual  delivery  of  the  thing),  does  give  the  pledgee 

^mething  beyond  a  mere  lien;   it  creates  in  him  a 

special  property  or  interest  in  the  thing.     By  the  civil 

law  such  a  contract  did  so,  though  there  was  no  actual 

delivery  of  possession,  but  the  right  of  hypothec  is  not 

recognised  by  the  common  law.     Till  possession  is  given 

the  intended  pledgee  has  only  a  right  of  action  on  the 

contract,  and  no  interest  in  the  thing  itself;  Howes  v. 

BaU  (a).     I   mention  this  because  in    the    argument 

several  authorities  which  only  go  to  shew  that  a  delivery 

of  possession  is,  according  to  the  English  law,  necessary 

for  the  creation  of  the  special  property  of  the  pawnee, 

were  cited  as  if  they  determined  that  possession  was 

necessary  for  the  continuance  of  that  property. 

The  effect  of  the  civil  law  is  thus  stated  by  Story  m  his 

Treatise  on  the  Law  of  Bailments^  sect.  328,  **  It  enabled 

the  pawnee  to  assign  over,  or  to  pledge  the  goods  again,  to 

(a)  7  B.^a  481. 
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the  extent  of  his  interest  or  lien  on  them ;  and,  in  eii 
case,  the  assigaee  was  entitled  to  hold  the  pawn,  u 
tlic  original  owner  dischai^ed  the  debt  for  which  it 
pledged."  But  beyond  this  the  second  pledge 
inoperative,  and  conveyed  no  title,  according  to 
known  maxim  "  Nemo  plus  joria  ad  aliom  transf 
potest  qnam  ipse  haberet" 

In  England  there  are  strong  aathorities  that  the  i 
tract  of  pledge  when  perfected  by  delivery  of  posses 
creates  an  interest  in  the  pledge,  which  interest  ma; 
assigned.  This  was  the  very  point  decided  by  the  Coo: 
Mores  v.  Gmham  (a),  where  the  majority  of  the  C 
say  that  the  pawnee  is  responsible  if  he  misuseth 
pawn ;  "  also  he  hath  such  an  interest  in  the  pawn  i 
may  attign  over,  and  the  aitiptiee  shall  be  subject 
detinue,  if  he  detains  it  upon  payment  of  the  motKjfhj 
owner."  It  is  true  that  one  Judge,  Foster  J.,  dissentei 
this  very  point  That  may  so  far  weaken  the  anthorit 
the  decision,  but  it  shews  that  there  could  be  no  mis 
in  the  reporter,  and  no  oversight  on  the  part  of 
majority,  but  that  it  was  a  deliberate  decision, 
is  laid  down  by  Lord  Holt,  in  bis  celebrated  ji 
ment  in  Coffgs  v.  Bernard  (i),  that  a  pawnee  "  h 
special  property,  for  the  pawn  is  a  securing  to  the  paw 
that  he  shall  be  repaid  his  debt,  and  to  compel 
pawnor  to  pay  him,"  language  certainly  seemio; 
indicate  an  opinion  that  he  has  an  interest  in  the  tl 
or  real  right,  as  distinguished  from  a  mere  pers 
right  of  detention.  And  iStori/,  in  his  Treatist 
Bailments,  sect.  327,  says,  "  But  whatever  doubt  ma; 
indulged  as  to  the  case  of  a  mere  factor,  it  has  I 
decided,"  (that  is  in  America),   "  that,   in  case  o 

(0)  Oaot  123.  (*)  I  Smith  L.  C.  177.  187,  188,  6ih  i 
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stricit  pledge,  if  the  pledgee  transfers  the  same  to  his        1866. 

creditor,  the  latter  may  hold  the  pledge,  until  the  Donald"" 
of  the  original  owner  is  discharged.''  In  Whitaker  spc^u^Q 
^JieLaw  of  Lien,  pp.  129,  140  (published  in  1812),  the 
^^^  is  laid  down  to  be,  that  the  pawnee  has  a  special 
pifx>j)erty  beyond  a  lien.  I  do  not  cite  this  as  an 
ority  of  great  weight,  but  as  shewing  that  this  was 
existing  opinion  in  England  before  Ston/  wrote  his 


*X*here  is  indeed  a  class  of  cases  m  which  a  person  having 

^  limited  interest  in  chattels,  either  as  hirer  or  lessee  of 

^■^em,  dealing  tortiously  with  them,  has  been  held  to 

^^termine  his  special  interest  in  the  things,  so  that  the 

^^^uer  may  maintain  trover  as  if  that  interest  had  never 

^^een  created.     But  I  think  in  all  these  cases  the  act 

^one  by  the  party  having  the  limited  interest  was  whoUy 

^consistent  with  the  contract  under  which  he  had  the 

limited  interest,  so  that  it  must  be  taken  from  his  doing 

it  that  he  had  renounced  that  contract  which,  as  was 

said  in  Fenn  v.  Bittleston  (a),  operates  as  a  disclaimer 

of  a  tenancy  at  common  law ;  or,  as  it  is  put  by  WiU 

liams  J.  in  Johnson  v.  Stear  (6),  he  may  be  said  to  have 

violated  an  implied  condition  of  the  bailment.     Such  is 

the  case  where  a  hirer  of  goods,  who  is  not  to  have  more 

than  the  use  of  them,  destroys  them  or  sells  them :  that 

being  so  whoUy  at  variance  with  the  purpose  for  which 

he  holds  them  that  it  may  well  be  said  he  has  renounced 

the  contract  by  which  he  held  them,  and  so  waived  and 

abandoned  the  limited  right  which  he  had  under  that 

Contract.     It  may  be  a  question  whether  it  would  not 

have  been  better  if  it  had  been  originally  determined 

that,  even   in  such  cases,  the  owner  should  bring   a 

(a)  7  Exch.  152.  (6)  15  Com.  B.  N.  S.  330.  340. 
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special  action  on  the  caae,  and  recover  the  damage  wl 
be  actually  sustained,  which  may  in  some  cases  be  \ 
trifling,  though  it  may  be  large,  instead  of  holding  i 
be  might  bring  trover  and  recover  the  whole  Talu 
the  chattel  without  any  allowance  for  the  special  ) 
perty.  But  I  am  not  prepared  to  dissent  firom  tl 
cases,  where  the  act  compliuned  of  is  one  whc^y  rei: 
nant  to  the  holding,  as  I  think  it  will  be  found  to  i 
been  in  every  one  of  the  cases  in  which  this  doct 
has  been  acted  upon. 
^  But  where  the  act,  though  unauthorised,  is  nol 
repugnant  to  the  contract  as  to  shew  a  disclaimer, 
law  is  otherwise.  Thns,  where  the  hirer  of  a  horse 
two  days  to  ride  from  Gnmetend  to  NeUletttad  devil 
from  the  Btraight  way  sod  rode  elsewhere,  it  was  1 
that  the  hirer  had  a  good  special  property  for  die 
days,  and  although  he  misbehaved  by  riding  to  aool 
place  than  was  intended,  that  was  to  be  punished  by 
action  on  the  case,  and  not  by  seimng  the  geldL 
Lee  v.  Atkinson  (a).  This  certainly  was  a  much  n 
equitable  decision  than  if  a  rough  rule  had  been  \ 
down  that  every  deviation  from  the  right  line,  bowt 
small,  was  to  operate  as  a  forfeiture  of  the  right  to 
the  horse  for  which  the  hirer  had  paid ;  and  it  may 
reconciled  to  the  dedsions  already  referred  to,  beca 
the  wrongful  use,  though  wrongful,  was  not  such  « 
shew  a  renunciation  of  the  contract  with  the  ownei 
the  horse.  Now  I  think  that  the  subpledging  of  got 
held  in  security  for  money  before  the  money  was  d 
is  not  in  general  so  inconsistent  with  the  contract  as 
amount  to  a  renunciation  of  that  cootnict.  There  □ 
be  cases  in  which  the  pledgor  has  a  special  pciso 

(a)  IWc.  \Ti. 
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oonfidence  in  the  pawnee,  and  therefore  stipulates  that        1866. 
't:he  pledge  shall  be  kept  by  him  alone,  but  no  such       Dokald 
'terms  are  stated  here,  and  I  do»not  think  any  such  term     suckuko. 
is  implied  by  law. 

In  general  all  that  the  pledgor  requires  is  the  personal 
contract  of  the  pledgee  that  on  bringing  the  money  the 
pawn  shall  be  given  up  to  him^  and  that  in  the  mean- 
time the  pledgee  shall  be  responsible  for  due  care  being 
taken  for  its  safe  custody.     This  may  very  well  be  done, 
though  there  has  been  a  subpledge  :  at  least  the  plaintiff 
should  try  the  experiment  whether,   on  bringing   the 
money  for  which  he  pledged  these  debentures  to  Simpson, 
he  cannot  get  them.     And  the  assignment  of  the  pawn 
for  the  purpose  of  raising  money  (so  long  at  least  as  it 
purports  to  transfer  no  more  than  the  pledgee's  interest 
against  the  pledgor^)  *  is   so  far  from  being  found  in 
practice  to  be  inconsistent  with  or  repugnant  to  the  con- 
tract, that  it  has  been  introduced  into  the  Factors  Acts, 
and  is  in  the  Civil  law  (and,  according  to  Mores  v.   Con- 
ham  (a),  in  our  law  also)  a  regular  incident  in  a  pledge. 
If  it  is  done  too  soon,  or  to  too  great  an  extent,  it  is 
doubtless  unlawful,  but  not  so  repugnant  to  the  contract 
as  to  be  justly  held  equivalent  to  a  renunciation  of  it 

The  cases  of  Bloxam  v.  Sanders  {b)  and  Milgate  v. 
Kebble  {c)  were  cases  of  unpaid  vendors ;  and  therefore 
are  not  authorities  directly  applicable  to  a  case  of 
pledge.  But  the  position  of  a  partially  unpaid  vendor, 
^ho  irregularly  sells  the  goods,  which  have  only  been 
partially  paid  for,  is  very  analogous  to  that  of  a  pledgee, 
and  in  Milgate  v.  Kehble  Tindal  C.  J.  is  reported,  p.  103, 
to  have  used  language  that  seems  to  indicate  that  in  his 

(fl)  Owen  123.  [h)  4  B.  J-  C.  941. 

(c)  3  M.  4  G,  100. 
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1866.  opinion  a  pledgor  could  not  have  maintained  trover  ai 
PovALD  more  than  the  vendee  in  that  case. 
SDOKURa.  ^^^  ^^  latest  case,  aifd  one  which  I  think  is  bindi 
on  this  Court,  is  that  of  Johnson  v.  Stear  (a),  and 
think  that  the  decision  of  the  majority  of  the  Court 
Common  Pleas  in  that  case  is  an  authority  that  at 
events  there  remains  an  interest,  not  pot  an  end  to 
the  nnanthorised  transfer,  such  as  is  inconsistent  witi 
right  in  the  pawnor  to  recover  in  detinne.  la  that  a 
the  goods  had  been  pledged  as  a  security  for  payment 
a  bill  of  exchange  with  a  power  of  sale  if  the  bill  was  i 
paid  at  maturity.  Thepledgeesoldthegoods  tfaedi^fo/ 
he  had  a  right  to  do  so.  The  assignees  of  the  bankr 
pledgor  brought  trover,  and  sought  to  recover  the  i 
value  of  the  goods  without  any  deduction.  fFiBiami 
thought  that  they  were  so  entitled,  giriag  as  bis  reas 
p.  341,  "  that  the  bailment  having  been  terminated  l^ 
wrongful  sale,  the  plaintiff  might  have  resumed  poa 
sion  of  the  goods  freed  from  the  bailment,  and  mi 
have  held  them  rightfully  when  so  resumed,  as  the  at 
lute  owner  against  the  whole  world."  And  if  this  was  < 
rect  the  present  pltuntiff  is  entitled  to  judgment.  But 
majority  of  the  Court  dedded,  p.  3S4^,  that "  the  dep 
of  the  goods  in  question  with  the  defendant  to  sec 
repayment  of  a  loan  to  him  on  a  given  day,  with  a  po' 
to  sell  in  case  of  default  on  that  day,  created  an  inter 
and  a  right  of  property  in  the  goods  which  was  w 
than  a  mere  lien :  and  the  wrongful  act  of  the  pawi 
did  not  annihilate  the  contract  between  the  parties 
the  interest  of  the  pawnee  in  the  goods  under  that  o 
tract"  This  can  be  reconciled  with  the  cases  ab* 
cited,  of  which  Fmn  v.  BittUston  {b)  is  one,  by  the  d 
{a)  16  a  B.  y.  S.  330.  (*)  7  Ezch.  1J2. 
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tinctibn  that  the  sale,  though  wrongful,  was  not  so  incon-        1866. 
s^stent  with  the  object  of  the  contract  of  pledge  as  to       Dohald 
amount  to  a  repudiation  of  it,  though  I  own  that  I  do     Sitckliho. 
^ot  find  this  distinction  in  the  judgment  in  Johnson  v. 
^tear  (a).     It  may  be  that  the  conclusion  from  these 
Premises  ought  to  have  been  that  the  defendant  was 
Entitled  to  the  verdict  on  the  plea  of  not  possessed  in 
tiTover,  unless  the  Court  thought  fit  to  let  the  plaintiflF, 
On  proper  terms,  amend  by  substituting  a  count  for  the 
improper  sale^  but  this  point  as  to  the  pleading  does 
xiot  seem  to  have  been  presented  to  the  Court  of  Com- 
laion  Pleas.  The  fact  that  they  diflFered  from  WilUams  J. 
shews  that  after  consideration  they  meant  to  decide  that 
the  pledge  gave  a  special  property,  which  still  continued; 
and,  though  I  have  the  highest  respect  for  the  authority 
of  Williams  J.,  I  think  we  must  in  a  Court  of  co-ordi- 
nate jurisdiction  act  upon  the  opinion  of  the  majority, 
even  if  I  did  not  think,  as  I  do,  that  it  puts  the  law  on 
a  just  and  convenient  ground.  And,  as  already  intimated, 
I  think  that  unless  the  plaintiff  is  entitled  to  the  uncon- 
trolled possession  of  the  things  he  cannot  recover  in 
detinue. 

For  these  reasons  I  think  we  should  give  judgment 
for  the  defendant. 

CocKBUBK  C.  J.  (b).  The  question  in  this  case  is  whe- 
ther, when  debentures  have  been  deposited  as  security 
for  the  payment  of  a  bill  of  exchange,  with  a  right  on 
the  part  of  the  depositee  to  sell  or  otherwise  dispose  of 
the  debentures  in  the  event  of  nonpayment  of  the  bill — 

(a)  15  C.  B.  N.  S.  330. 

(b)  This  judgment  was  road  by  Mellor  J. 
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in  other  words  as  a  pledge, — and  t 
Becorities  to  a  third  party  on  an  t 
origina]  pawnor,  the  bill  of  exchaD 
can  treat  the  contract  between 
pawnee  as  at  aa  end,  and,  with 
tendering  the  amount  of  the  bill 
payment  of  which  the  security  ha 
an  action  of  detinue  to  recover  tl 
the  holder  to  whom  it  has  been  tn 
I  think  it  unueceasaiy  to  the  d 
case  to  determine  whether  a  party 
has  been  pledged  as  a  security  for  t 
has  a  light  to  transfer  his  interest 
(subject  to  the  right  of  redemptioi 
third  party.  I  should  certainly 
the  affirmative  of  that  proposition, 
pawnee  seems  quite  inconsistent 
right  of  the  pledgor  to  have  the  t 
to  him  immediately  on  the  tend* 
which  the  pledge  was  given.  In  i 
well  be  inferred  from  the  nature  oi 
asinthecaseof  a  valuable  work  of  i 
though  perfectly  willing  that  tl 
int.  usted  to  the  custody  of  the  pa 
parted  with  it  on  the  terms  that  i 
to  others  and  committed  to  the 
It  is  not,  however,  necessary  to  d 
the  present  case.  The  question 
transfer  of  the  pledge  is  not  onl; 
tract  on  the  part  of  the  pawnee,  1 
end  to  the  contract  altogether,  so  a 
to  have  back  the  thing  pledged  wi 
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debt     I  am  of  opinion  that  the  transfer  of  the  pledge        1866. 
does  not  put  an  end  to  the  contract^  but  amounts  only       Donald 
to  a  breach  of  contract^  upon  which  the  owner  may  bring     Sucklixg. 
an  action^ — for  nominal  damages  if  he  has  sustained  no 
substantial  damage^ — for  substantial  damages  if  the  thing 
pledged  has  been  damaged  in  the  hands  of  the  third 
party,  or  the  owner  is  prejudiced  by  delay  in  not  having 
the  thing  deliyered  to  him  on  tendering  the  amount 
for  which  it  was  pledged.     We  are  not  dealing  with  a 
case  of  lien,  which  is  merely  the  right  to  retain  posses- 
sion of  the   chattel,   and  which  right  is  immediately 
lost  on  the  possession  being  parted  with,  unless  to  a 
person  who  may  be  considered  as  the  agent  of  the  party 
having  the  lien  for  the  purpose  of  its  custody.     In  the 
contract  of  pledge  the  pawnor  invests  the  pawnee  with 
much  more  than  the  mere  right  of  possession.      He 
invests  him  with  a  right  to  deal  with  the  thing  pledged 
as  his  own  if  the  debt  be  not  paid  and  the  thing  re- 
deemed at  the  appointed  time.     It  seems  to  me  that 
the  contract  continues  in  force,  and  with  it  the  special 
property  created  by  it,  until  the  thing  pledged  is  re- 
deemed or  sold  at  the  time  specified.     The  pawnor  can- 
not treat  the  contract  as  at  an  end  until  he  has  done 
that  which  alone  enables  him  to  divest  the  pawnee  of 
the  inchoate  right  of  property  in  the  thing  pledged  which 
the  contract  has  conferred  on  him. 

The  view  I  have  taken  of  this  case,  and  which  I 
should  have  arrived  at  independently  of  authority,  is 
fully  borne  out  by  the  decision  of  the  majority  of  the 
Ck)urt  of  Common  Pleas  in  the  case  of  Johnson  v. 
Stear  (a).      There,  goods  which  had  been  pledged  as 

(a)  16  e.  B.  N,  8.  330. 
VOL.  VTI.  3    H  B.   &   S. 
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IK  THE  EXCHEQUER  CHAMBER. 

CoE  against  Wise,  Clerk  to  the  Middle  Level  Thur^da: 

Drainage  Commissioners. 


June  14tb. 


Public  body 

!•  A  public  body,  bound  to  discharge  a  public  duty  without  reward  discharging 

*^d  without  funds,  are  responsible  for  the  negligence  of  those  whom  public  duty. 

^P^y^mploy.     By  the  Exchequer  Chamber,  reversing  the  judgment  of  Compensation, 

g*  Queen's  Bench,  5  B,  4-  8.  440,  and  following  the  decision  of  the  Action. 

r*^^?^  of  Lords  in  The  Mersey  Ihck  and  Harbour  Board  Trustees  v.  Drainage  of 

^y  and  ScTne  v.  Penhallow,  L.  R.  1  U.  L.  C.  93 ;  35  L,  J.  Exrh.  225.  Middle  Level 

"^   Semblfj  however,  that  in  such  a  case  if  a  peculiar  remedy  for  com-  0/  the  Fens, 

^^^®*tion  is  given  by  statute  for  the  '•  act"  of  which  the  plaintiff  com-  7  #  8  Vict. 

•*^^is,  the  ri^t  of  action  at  common  law  is  taken  away.  c.  cvi.  s.2l7, 

-  **•  JIhe  Act  for  improving  the  drainage  and  navigation  of  the  Middle  Agent. 
*  of  the  Fens,  7  &  8  Vict.  c.  cvi.,  sect.  217,  enacts  that  "If  any 


fl(|j^Yj*ii  or  body,  at  any  time  after  the  said  drainage  Commissioners,  &c. 
^^^*-  have  begun  to  carry  this  Act  into  execution,  shall  happen  to  sustain 
^^amage  or  iiyury  in  his  lands,  &c.,  by  or  in  consequence  of  any  act 
^^«  saia  Commissioners  for  drainage,  qr  their  agents,  workmen,  or 


_  Its,  ....   for  which   no  recompenc#  or  satisfaction  is    hereby 

tlj  j*^^"wi8e  provided,"  he  may  proceed  for  compensation.     Seinhle,  that 

to  ^^    section,  if  it  stood  alone,  might  apply  to  unauthorized  as  well  as 

^^thorized  acts  of  the  Commissioners,  on  the  principle  that  omission 

t  may  in  some  sense  be  said  to  be  an  act :  but  held,  that  the  whole 

.te  taken  together  repelled  this  conclusion. 

SE  plaintiff  having  appealed  against  the  judgment 

in  this  case^  yol.  5^  p.  440>  it  was  argued  13th  June, 

^re  Eble  C.  J.,  Willes  and  Smith  JJ.  (the  latter 

"whom  left  Oourt  before  the  conclusion  of  the  argu- 

t)y  and  Channell  and  Pigott  BB. 

'eane  {Douglas  Brown  with  him),  for  the  plaintiff. 

--^elUsh  (Sir    Fitzrog   Kelly,    O'MaUey   and    Ncwion 
him),  for  the  defendant. 

^       *^ilie  whole  case  and  the  nature  of  the  arguments  will 
^     ibund  in  the  judgment  of  the  Court :  it  will  be  suffi- 

^^OL.   VII.  81  B.    &   S. 
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cient  to  add  that  the  following  authorities  were  referp 
to;  and  that  the  last  point  turned  on  the  construction 
7  &  8  Vict.  c.  cvi.,  the  Act  "  for  improviog  the  drainaj 
and  navigation  of  the  Aliddle  Level  of  the  Fau,"  Pi 
amble,  and  sects.  8,  9,  10,  17,  18,  19,  20,  21,  22,  2 
36,  39,  49,  56,  57,  58,  59,  60,  61,  62,  63,  64,  65,  6 
75,  76,  78,  79,  80,  81,  83,  84,  92,  122,  187,  188,  17 
217,  237;  The  Mersey  Docks  and  Harbour  Board  Tru 
teei  V.  Gibbs,  The  Same  v.  Peuhallou)  (o),  2  IitiL  38 
Story  on  Agency,  sect  454,  Hall  t.  Simih  (i 
Stone  V.  Cartwright  (c),  fVormtoell  v.  HaiUlone  {d 
Duncan  v.  Findlater  {e),  Broadbent  v.  The  Imperial  Gi 
Company  (/),  Parnaby  v.  The  Lancaster  Canal  Cat 
pany  (g),  Lawrence  v.  The  Great  Northern  Railway  Cor 
pany  (A),  The  Southampton  and  llehin  Bridge  Compoi 
V.  The  Local  Board  of  Southampton  (j),  Neto  River  Co% 
pany,  appts.,  Johnson,  respt.  (J),  Brine  t.  The  Grm 
Western  Railway  Company  (k),  Hartnall  v.  The  R^ 
Commissioaers  (/),  Ohrby  t.  The  Rgde  Commissioner t{wi 
Pickard  v.  Smith  (n),  Holliday  v.  The  Vestry  of 
Leonard's,  Shoreditch  (o),  Clothier  V.  H'ebster{p),  BroK. 
low  V,  The  Metropolitan  Board  of  fVorhs{q),  Ruck. 
fVilliams  (r),  Young  v.  Davis  (s),  Bush  v.  Martin 
Fletcher  v.  Rylands,  in  error  (a). 

Cur.  adv.  e^ 

(n)  £.  ff .  1  ff  i.  C  93 ;  ST.  L.  J.  En-A,  225, 

(6)  2  Bi«g.  15fi.  160,  par  Bat  C.  J, 

(c)  G  T.  R.  411.  (<i)  6  Bi«g.  C68. 

(<)  0  CI.  >f  F.  894.  (/)7  DeG.M.  4-  G.  -KW. 

(y)  11  A.  4-  E.  22.1.  (A)  1(5  Q.  B.  (A3. 

(i)  8  E.  <f  B.  801.  O')  2  K.  ^  £43.^ 

(i)  2B.  ^■S.  402.  (0  4  5.  #  S.  301. 

(<«)  5  B.  4-  S  743.  (n)  10  C.  B.  A".  5:  470.  48L   1 

M  1 1  C.  B.  A".  S.  192.  (p)  12  C.  B.  X.  S.  790. 

(j)  13  C.  B.  y.  S.  768.  (r)  3  ff.  ^-  N.  308. 

(.<)  7  W.  4  X.  760,  (0  2  H.  ^  C.  311. 

(F-)  i  K<^  C.-Zli-r 
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IThe  judgment  of  the  Court  was  now  delivered  by  1866. 


COE 

▼. 


RLE  C.  J.     This  action  waa  brought  for  a  breach  of 

in  nonfeasance  in  not  maintaining  a  sluice  and  cut.        ^wb. 

Xt  is  clear  that  the  duty  was  imposed  on  the  Com- 

sssioners  by  sect.  137  and  188  of  the  Drainage  and 

^vigation  Act,  7  &  8  Vict  c.  cvi.,  and  was  not  per- 

^<>n^ed,  as  the  sluice  and  cut  were  not  maintained,  and 

tl^^    plaintiflF's  land  was  damaged  by  inundation.     At 

"tbi^   trial  the  verdict  was  for  the  plaintiflF,  and  a  rule  to 

aside  that  verdict  and  enter  it  for  the  defendant 

made  absolute  in  the  Court  below,  on  the  ground, 

stated  in  the  rule,  that  the  Commissioners  were  a 

P'U.'blic  body  bound  to  discharge  a  public  duty  without 

i"eMrard  and  without  funds,  and  so  were  not  responsible 

^OT'  the  negligence  of  those  whom  they  employed. 

The  invalidity  of  this  ground  of  defence  is  shewn  by 
^he  opinion  of  the 'Judges  delivered  to  the  House  of 
-t-tOrds  by  Blackburn  J.  in  the  Mersey  Docks  cases  (o), 
is  established  by  the  decision  of  the  House  there- 
in.   The  judgment  therefore  of  the  Court  below  is 
^^^'V'crsed  by  reason  of  this  decision  in  the  House  of  Lords, 
we  further  hold  that  the  action  is  maintainable  for 
^  reasons  stated  by  Blackburn  J.  in  this  case  in  the 
murt  below  (J),     The  authorities  are  so  thoroughly  exa- 
^  Xied,  and  the  law  deduced  therefrom  is  so  clearly  and 
^^sely  stated  by  that  learned  Judge  on  those  two 
^^^asions,  that  we  think  it  best  to  adopt  his  terms,  and 
^^=icur  in  his  conclusions,  and  so  the  appeal  here  is 
posed  of  in  favour  of  the  appellant, 
rrhis  determination  of  the  appeal  was  not  opposed  by 
^  defendant's  counsel  upon  the  argument.     But  he 

(a)  L.  R.  1  H.  L.  C.  93 ;  a')  L.  J.  Exch.  225. 
{h)  5  B,  i'  S.  440.  458. 
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1800.        brought  forward  a  new  ground  of  defeoce,  which  wo« 
^Cos         at  all  events  be  admissible  upon  error,  and  which  thei 

Wiii.  fore  we  heard  ai^ed,  tiz.  that  the  right  of  action 
taken  away  because  by  sect.  217  of  the  Drainage  a 
Navigation  Act,  7  &  8  Vict.-  c.  cri.,  compensation  is  giv' 
for  the  injury  of  which  the  plwutiff  complains. 

The  learned  counsel  assumed  that  if  compensation 
given  for  a  matter  under  this  statute  the  right  of  actii 
for  the  same  matter  at  common  liiw  is  taken  away, 
is  not  necessary  to  decide  whether  if  the  damage  coi 
plained  of  had  resulted  from  an  "act"  within  the  217 
section,  the  procedure  under  that  section  must  ha 
been  pursued  to  the  exclusion  of  the  jurisdiction  of  t 
superior  Courts,  or  whether  those  Courts  have  a  go 
current  jurisdiction.  As  a  peculiar  remedy  ia  prorid 
the  former  would  probably  be  the  correct  conclude 
See  Fenlon  v.  The  Trent  and  Mersey  Navigation  Cm 
pany  (a).  The  Rochdale  Canal  Company  v.  Kiity  (i)  ai 
the  cases  there  referred  to,  and  Chapman  t.  IUiloaiH( 
We  are  however  of  opinion  that  sect.  217  appl 
only  to  the  authorized  acta  of  the  Commissioners,  l 
to  damage  or  injury  (which  in  this  Act  are  used 
equivalent  terms)  resulting  therefrom,  such  being  I 
ordinary  scope  of  like  clauses  ;  see  The  Rockdale  Cas 
Company  v.  Kiny  (i),  Broadbettf  v.  The  Imperial  C 
Company  (d),  Laaraiee  v.  The  Great  Northern  Railtt 
Company  (e). 

Still  if  it  be  granted  for  the  purpose  of  this  jm 
ment  both  that  Mr.  MelHsh's  asaumption  is  right,  * 
also  that  sect.  217  might  have  application  to  unaut- 
rized  as  well  as  authorized  acts  of  the  Commigsiotk* 


(fl)  0  Jtf,  <f  m  son. 
M  :>?ycii.rA. 


[/>)  14  Q.  B.  122. 
(rf)  7  De  G.  At.  <t-  G.  436. 
n  Q.  B.  64:f. 


V. 
WlSB. 
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^e  axe  nevertheless  of  opinion  that  this  cause  of  action        1866. 
18  Hct  a  subject  of  compensation  within  the  section.  cob 

-Phe  words  are,  "  If  any  person  or  body,  at  any  time 
after  the  said  drainage  Commissioners,  &c.,  shall  have 
oegian  to  carry  this  Act  into  execution,  shall  happen  to 
s^Astjiin  any  damage  or  injury  in  his  lands,  &;c.,  Dy  or 
m    consequence  of  any  act  of  the  said  Commissioners 
^1^  drainage,  or  their  agents,  workmen,  or  servants, . . .  • 
^hich  no  recompense  or  satisfaction  is  hereby  other- 
provided,"  he  may  proceed  for  compensation. 
It  was  contended  by  the  learned  counsel  for  the 
defendant  that  all  damage  or  injury  caused   by  the 
execution  of  the  works  was  provided  for  by  sect.  84 
^nd    other   sections,   that  this   section   217    was    in- 
'^^xided  to  take  away  all  rights  of  action  against  the 
^^znmissioners  for  any  act  done  by  them,  and  that, 
^though  in  express  terms  it  only  included  any  act  of 
^*^e  Commissioners,  yet  it  extended  also  to  any  default, 
an  omission  to  act  might  in  some  sense  be  said  to  be 
€ict;  and  he  further  relied  on  the  provisions  relating 
^^    the  funds  to  be  raised  by  rates  and  tolls,  and  the 
^^^aporition  thereof  under  the  statute,  as  confirmatory  of 
*^^    supposed  intention  to  exempt  the  Commissioners 
^^Ha  liability  for  any  such  cause  of  action  as  is  here  in 
^"^estion.     But  we  are  of  the  contrary  opinion. 

"iTie  words  of  the  section  do  not  in  their  ordinary 

^^^Be  comprise  the  cause  of  action  in  question.     The 

^^oi^missioners  are  not  sued  for  any  act  done  by  them. 

*^^  cause  of  action  is  for  nonfeasance — for  an  omission 

the  part  of  their  agents  contrary  to  their  intention 

against  their  will.     If  the  Legislature  intended  to 

-upt  the  Commissioners  from  liability  to  action  we 

_^^^k  that  plainer  words  would  have  been  used.     The 

"J^th  section   follows  sections  giving   powers  to  the 


a  former  snlgect  of  compensatioii.  Od  the 
it  appears  that  the  Le^slature  did  not  iotei 
all  liability  to  action,  because  hy  sect  20 
made  for  procedure  iu  actions  against  the  Co 
"  in  respect  of  any  matter  or  thing  rels 
execution  of  this  Act,"  by  allowiug  any  t 
sioners  or  their  clerk  to  be  made  defenda 
sect.  56  tender  of  satislaction  in  actions 
Commissioners  is  authorized.  We  thercfon 
sect.  217  has  not  the  effect  contended  for 
the  defendant,  and  that  the  judgment  si 
the  plaintiff. 

Judgment  for 


Hbaley   against  The  Thames  Valls 
Company. 

T^HE  plaintiff  having  appealed  against  th 

this  ease,  vol.  5,  p.  769,  it  waa  now  ai 

Erle  C.  J.,  Pollock  C.  B.,  Willes  and  Sis 
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1866. 


IN    THE   QUEEN'S    BENCH. 

The  Queen  against  Stephens.  'jnm7vlfh 

(Reported,  ante,  p.  710.) 


MEMORANDA. 

In  this  Vacation, 

Robert  Monsey,  Baron  Crantvarth,  Lord  High  Chan- 
^^Uor,  resigned  the  Great  Seal,  which  was  delivered  by 
^er  Majesty  to  Frederic,  Baron  Chelmsford^  who  thus 
Oecame  Lord  High  Chancellor  for  the  second  time. 

Sir  Roundell  Palmer,  Knight,  Her  Majesty's  Attorney 
Oeneral,  having  resigned  his  office,  was  succeeded  by 
Sir  Hugh  MacCalmont  Cairns,  Knight. 

Sir  Robert  Porrett  Collier,  Knight,  Her  Majesty's 
Solicitor  General,  having  resigned  his  office,  was  succeeded 
by  William  Bovill,  Esq.,  one  of  Her  Majesty *a  Counsel, 
"Who  shortly  afterwards  received  the  honour  of  Knight- 
hood. 

John  Rolt,  Esq.,  one  of  Her  Majestjr's  Counsel,  was 
appointed  to  the  office  of  Attorney  General,  vacant  by 
the  promotion  of  Sir  Hugh  MacCalmont  Cairns. 

Sir  Frederick  Pollock,  Knight,  resigned  the  o&cejof 
Lord  Chief  Baron  of  the  Court  of  Exchequer,  and  Sir 
Fitzroy  Kelly,   Knight,    was   appointed   in    his   room. 
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having  been  previously  advanced  to  the  degre 
coif,  when  he  gave  rings  with  the  motto  "  Const 

Sir  Hugh  MacCalmotU  Cairns,  Knight,  was  a 
a  Judge  of  the  Court  of  Appeal  in  Chancer 
room  of  the  Bight  Honourable  Sir  James  Lewi 
liruve,  vbo  resigned  in  consequence  of  ill  healtti 

James  Dickinson,  Esq.,  of  Lincoln's  Inn  ;  RoU 
Sotoler,  Esq.,  of  the  Middle  Temple ;  Samuel 
Esq.,  of  the  Middle  Temple;  Thomas  Jones, 
the  Middle  Temple ;  Cfiarles  Edward  Pollock, 
the  Inner  Temple;  John  Blossett  Maule,  Esq. 
Inner  Temple ;  Ifilliam  Adam  Mumlell,  Esq., 
Middle  Temple  ;  Richard  Garth,  Esq.,  of  Lincol: 
Sir  George  Essex  Hont/man,  Bart.,  of  the  Middle 
and  John  Richard  Quain,  Esq.,  of  the  Middle 
were  appointed  of  Her  MajcBtji's  Counsel  leame 
law. 


END    OF    TRINITY   VACATION. 
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CASES  


ARGUED  AND  DETERMINED 


IH 


THE  QUEEN'S  BENCH, 


IN 


MICHAELMAS  TERM, 


XXX.  VICTORIA. 


*^1^^    Judges  who  usually  sat  in  Banc  in  tliis 

Term  were : 


COCKBURN  C.  J. 

Mellor  J. 


Shee  J. 
Lush  J. 


Marks  against  Hall.  P"'"**?^^;>o_^ 

•^  No  veviber  22nd . 

^     -^  debtor  in  execution  who  obtains  from  the  Court  of  Bankruptcy  a    j^V^'^J^ 

*.  ^^ificate  of  the  filing  and  registration  of  a  composition  deed  is  entitled   «  f  ^'u.  oc  Vr 

''^  be  discharged  out  of  custody  by  stat.  24  &  25  Vict.  c.  134.  s.  198.  ^A.       .fl' 

c.  134.  8.  198. 

Composition 

■  N  this  Term,  iVJw.  15,  Morgan  Lloyd  obtained  a  rule  certificate  of 
'•^Ihng  upon  the  plaintiff  to  sliew  cause   why  the  "^^L^^^^^f^^ 
defendant  should  not  be  discharged  out  of  the  custody  ^^^'^gtof 

^  '    debtor. 

^f  the  sheriff  of  Middlesex. 


Habbs 


MICHAELMAS  TERM. 

On  the  17th  August,  1866,  the  defendant  was  a 
and  detained  at  the  suit  of  the  plaintifT  for  the 
50/.  16s.  Qd.,  being  the  amount  of  debt  and  cos 
hill  of  exctiange  drawn  by  the  plaintiff  on  and  at 
hy  the  defendant.  On  the  16th  August  he  had  ei 
a  deed  of  composition  between  him  and  his  en 
which  was  duly  assented  to  or  executed  by  a  m 
in  number  representing  three-fourths  in  value  o1 
creditors  whose  debts  amounted  to  10/.  or  upwarc 
all  the  other  requisites  of  the  statute  having  beei 
plied  with  the  deed  was  filed  and  registered  on  1 
September,  and  protection  was  thereupon  granted 
under  the  hand  of  one  of  the  registrars  of  bank 
acting  for  the  Chief  Begistnu*  and  under  the  seal 
Court.  Notice  of  the  filing  and  r^stration 
deed  having  been  given,  the  defendant  claioi 
discharge. 

The  plaintiff  was  a  creditor  bound  by  the  i 
respect  of  the  debt  and  costs  for  which  the  del 
ffas  in  custody. 

Upon  a  summons  for  the  defendant's  releas 
custody  on  the  ground  that  he  bad  obtained  bii 
ficate  of  protection  under  the  deed,  which  ca 
ultimately  before  Martin  B.,  be  referred  the  ma 
the  Court. 

The  attorneys  for  the  plaintiff  had  received 
from  the  Kegistrar  of  the  Court  of  Bankruptcy  1 
would  proceed    to  examine  the  defendant  on  I 
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such  deed  has  been  given  as  aforesaid^  no  execution^        186G. 
sequestration^  or  other  process  against  the  debtor's  pro-        Mabks 
perty  in  respect  of  any  debt,  and  no  process  against  his        hall. 
person  in  respect  of  any  debt,  other  than  such  process 
by  Tvrit  or  warrant  as  may  be  had  against  a  debtor 
about  to  depart  out  of  England^  shall  be  available  to  any 
creditor  or  claimant,  without  leave  of  the  Court ;  and 
a  certificate  of  the  filing  and  registration  of  such  deed 
under  the  hand  of  the  Chief  Registrar  and  the  seal  of 
the  Court  shall  be  available  to  the  debtor  for  all  pur- 
poses as  a  protection  in  bankruptcy/' 

Sawyer  shewed  cause. — The  validity  of  the  deed  of 
composition  is  not  disputed  ;  but  sect.  198  of  The  Bank- 
mptcy  Act,  1861,  24  &  25  Vict,  c,  134,  applies  only  to 
cases  where  the  composition  deed  is  executed  before  the 
arrest ;  and  a  certificate  of  filing  and  registration  of  the 
deed  is  a  protection  against  capture,  not  against  deten- 
tion.    The  word  "  available*^  means  "  capable  of  being 
put  in  execution.''     When  the  debtor  is  in  custody  upon 
a  judgment  obtained  by  one  of  his  creditors,  he  should 
not  be  allowed  to  get  out  of  custody  by  executing  a 
composition  deed ;  circumstances  may  render  it  desirable 
that  he  should  be  examined  in  bankruptcy  by  the  Begis- 
trar  when  he  attends  at   the  prison    in  pursuance  of 
sect.  101.     If  the  defendant  had  not  executed  the  deed 
of  composition  he  might  have  been  adjudged  bankrupt 
before  this  time  by  the  Registrar,  and   released  from 
prison.     [^Mellor  J.     If  the  defendant  brings   himself 
within  the  terms  of  sect.  198,  we  have  no  discretion 
to  refuse  to  discharge  him  because  the  registrar  may  be 
coming  to  examine  him.    His  Lordship  referred  to  Lloyd 
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V.  Harriton  (a).]  Id  Baertalmau  v.  Langlands  (ft)  t 
deed  was  esecuted  before,  though  not  registered  < 
after,  the  arrest.  [Lush  J.  The  judgment  in  that  a 
puts  a  meaniog  on  the  word  "  available."]  In  Ex  pa 
Ckaundtf(c)  Mr.  Commissioner  Holroyd  held  that  I 
word  "  available"  meant  "  put  in  force,"  that  is,  for  c 
ture,  but  not  for  detention,  and  therefore  sect.  198  ( 
not  entitle  a  debtor  to  his  dischai^  where  the  arrest  i 
before  the  filing  and  registration  of  a  composition  dec 

Morgan  Lloyd,  in  support  of  the  role,  was  not  call 
upon. 

CocKBuaN  C.  J.  The  language  of  sect.  198  ia  I 
strong  to  be  got  over  :  the  words  are  general,  and  rel 
to  all  process  in  respect  of  any  debt ;  the  section  says 
process  against  the  person  of  the  debtor  "  shall  be  avi 
able,"  that  is,  it  shall  not  have  and  shall  cease  to  have  eff 
against  him.  Therefore,  though  the  creditor  had  a  vesi 
right  to  keep  the  body  of  his  debtor  in  custody,  by  t 
section  after  notice  of  the  filing  and  r^istration  of  I 
deed  the  debtor  is  protected  against  all  process,  a 
entitled  to  his  release. 

Mellor  J.  The  turning  point  is  the  giving  notice 
the  filing  and  registration  of  the  deedj  from  that  tii 
tbe  deed  becomes  a  protection  against  all  process, 
order  to  support  the  contention  of  Mr.  Sawyer,  t 
words  of  sect.  198  should  have  been  "  no  process  agaii 
his  person  shall  issue,"  instead  of  "no  process  agaii 
his  person  shall  be  available." 

(o)  6  a  ^  5.  3(1 ;  aiBnned  in  error,  ante,  p.  520. 

(*)  SB.^a  433,  (c)  5  L.  T.  -V.  S.  52G. 
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Shee  J.  Sect  198  enacts  that  the  certificate  ^'  shall  1866. 
t>^  available  for  all  purposes/^  arrest  or  detention :  uIkkb 
^t^     exactly  meets  the  present  case.  Hall. 

XusH  J.     I  have  always^  at  Chambers^  acted  on  this 
^^^■^^^^struction  of  sect.  198,  and  discharged  the  debtor 
custody^  unless  the  parties  intended  to  impeach  or 
pute  the  validity  of  the  composition  deed. 

Rule  absolute. 


the  matter  of  an  Interpleader  in  the  County  Tuesday, 
Court    of    Surrey  in   Churchward  against  22nd. 
Coleman.     Maggs  and  another,  claimants.        Euie  on 

County  Court 
Judge  under 

1.  A  County  Court  Judge  having  reftised  to  hear  an  interpleader      ,^      ^ 
>immon8  on  the  ground  of  the  insufficiency  of  the  particular  required  ^jr*  '!•' 
^jr  role  130  of  the  Rules  and  Ciders  for  regulating  the  practice  of  the   ^^^V^T     , 

^^unty  Courts,  and  having  ordered  the  cLiimants  to  pay  costs,  this  costs  tn  oounti/ 

^^ourt,  on  making  a  rule  absolute  under  stat.  19  &  20  Vict,  c,  108.  s.  43.  y^^^'.    .        - 

^^n  the  County  (Surt  Judge  to  hear  the  summons,  has  no  jurisdiction  to  durisatctwn  oj 

^a«t  aaide  the  order  for  payment  of  costs.  ^^*'**^  *  nencn. 

2.  Re  Whitehead  v.  Procter,  3  H.  4'  N,  632,  overruled. 

"TN  this  Term,  Nov,  2,  Brown  obtained  a  rule,  under 

stat.    19   &  20   Vict.   c.    108.  s.  43.,   calling  upon 

^he  Judge  of  the  County  Court  of  Surrey  holden  at 

^J'amhami  the  high  bailiff  of  that  Court,  and  the  plaintiff, 

^o  shew  cause  why  the  Judge  of    the  County  Court 

should  not  proceed  to  hear  and  adjudicate  upon  a  claim 

:inade  by  J.  H.  Maggs  and  D.  P.  Loe  to  certain  goods 

seized  under  an  execution  issued  out  of  that  Court  in  a 

plaint  by  the  plaintiff  against  the  defendant,  and  why 

certain  orders  made  in  that  Court,  imposing  the  pay- 
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1866.        ment  of  costs  on  the  claimants^  should  not  be  set  asidt 
^Re  ^^  discharged. 

CHUEcnwABD       On  the  24th  Mat/,   1866,   the  defendant  by   deec^, 
CoLBMAN.      assigned  all  his  estate  and  effects  to  the  claimants 
trustees  to  be  administered  as  in  bankruptcy  for  tl 
benefit  of  his  creditors,  with  a  release  to  the  plaintiff, 
from  his  creditors.     The  deed  was  registered  pursua^- 
to  the  provisions  of  The  Bankruptcy  Act,  1861,24  & 
Vict.  c.  134.,  and  a  certificate  of  registration  given 
the  Registrar. 

The  plaintiff,  who  had  recovered  a  judgment  {\\^w\\         wi  ji 
the  defendant  in  the  County  Court  of  Surrey,  holc^K.   ^q 
at   Famham,   issued   execution   against  him   notwi^i^^  Ii- 
standing  notice  of  the  deed  of  assignment 

On  the  19th  June  a  notice  was  given  to  the  plaii^^C=;^ff 
and  to  the  high  bailiff  of  the  County  Court  *'  that  ^•i^^The 
goods,  chattels  and  effects  in  and  about  the  house  e^  ^^ad 
premises''  of  the  defendant  seized  by  the  high  bai'^-iff 
under  that  execution  were  the  property  of  the  claima^:v^=it8 
by  virtue  of  the  deed  of  assignment 

On   the   22nd  June  an   interpleader   summons    '^s'^^as 
issued  out   of  the  County  Court;  and   on   the   h^^^^r- 
ing  on  the  10th  July  the  attorney  for  the  claima-"«=3ts 
was  proceeding  to  give  in  evidence  the  deed  of  assi^S'"- 
ment,  when  it  was  objected  for  the  plaintiff  that       ^o 
particular  or  grounds  of  claim  had  been  delivered     U> 
the  bailiff  or  left   at   the  Registrar's  office  since     the 
interpleader  summons  had  issued,  as  required  by    r^e 
130  of  the  Rules  and  Orders  for  regulating  the  TtdiCtice 
of  the  Coimty  Courts  and  Forms  of  Proceedings  there- 
in, 1857 ;  Pollock  and  Nicofs  County  Court  Practice^  5th 
ed.,  app.  to  part  1,  p.  87.     The  Judge  held  the  object/on 
good,  and  adjourned  the  hearing  of  the  interpleader 
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immons  until   the  next   Court   day,   to   enable    the        1866. 
aimants  to  comply  with  the  rule,  on  payment  of  the  ^ 

laintiff's  costs.  Chuhchward 

V. 

On  the  2nd  August  a  notice  in  the  same  terms  as  that      Colbman. 
'  the  19th  June  was  served  on  the  plaintiff  and  the 
gh  bailiff  of  the  County  Court. 

On  the  hearing  of  the  adjourned  summons  on  the 
kth  August  it  was  objected  for  the  plaintiff  that  the 
>tice  served  since  the  last  hearing  was  not  such  a 
irticular  of  the  goods  and  chattels  alleged  to  be  the 
'operty  of  the  claimants  and  ground  of  their  claim  as 

required  by  the  rule  of  Court.  The  Judge  held  the 
3tice  insufficient,  and  further  adjourned  the  hearing  of 
le  summons  on  payment  of  the  plaintiff^s  costs,  and 
rdered  that  a  particular  of  the  goods  claimed  should 
e  delivered  or  left  as  required  by  the  rule. 

At  the  next  Court,  no  farther  particular  having  been 
elivered,  the  same  objection  was  taken,  which  the  Judge 
Uowed,  and  directed  the  claimants  to  pay  the  plaintiff's 
osts  of  the  day. 

Prentice  shewed  cause. — The  Court  will  not  interfere 
rith  the  decision  of  the  County  Court  in  making  the 
jrst  order  As  to  the  other  two  orders  it  must  be 
onceded  that  the  particulars  were  sufficient,  and  that 
o  much  of  the  rule  as  calls  upon  the  Judge  to  hear 
he  claim  must  be  made  absolute,  but  the  Court  has  no 
K)wer  to  set  aside  the  directions  of  the  Judge  as  to  the 
iosts. 

Broum,  contril.— Stat.  19  &  20  Vict.  c.  108.  s.  43. 
jives  the  Court  power  to  deal  with  the  costs :  it 
substitutes  a  rule  or  summons  ou  the  County  Court 
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1866.        Judge  for  a  mandamus  to  do  an  act  relating  to  t 


1 


COLBMAN. 


Re  duties  of  his  office;   "and  in  any  event  the  superior:: 

Court  or  the  Judge  thereof  may  make  such  order  wit~„^ 
respect  to  costs  as  to  such  Court  or  Judge  shall  seem  fit^ 
In  Re  fVhttehead  v.  Procter  (a),  which  was  an  appW^ 
cation  similar  to  the  present^  the  Court  of  Exchequ^.^ 
made  the  rule  absolute,  ordering  the  costs  of  the  re: 
to  abide  the  event  of  the  interpleader  issue  and 
charging  the  claimant  from  the  costs  in  the  Court  bel 
The  enactment  gives  the  superior  Courts  a  benefi 
power  to  remedy  the  errors  of  a  County  Court  Jnc^ 
and  this  Court  will  not  put  a  narrower  construcrfc^^^ 
upon  it  than  the  Court  of  Exchequer  has  done. 

CocKBURN  C.  J.  The  case  of  Re  fVhitehead  v.  Pr^^cUr 
is  in  pointy  but  there  no  cause  was  shewn  against^  tbe 
rule^  and  the  matter  was  not  much  considered.  The 
Court  of  Exchequer  proceeded  on  the  ground  tha^^fci  the 
superior  Courts  have  jurisdiction  over  an  order  maSk  e  by 
the  County  Court  Judge  as  to  costs  in  that  Court-^  ^^ 
Stat  19  &  20  VicL  c.  108.  s.  43.  does  not  extend  scunfar- 


Mellor  J.  The  clause  in  stat  19  &  20  Vict  c.  l^- 
3.  43.  as  to  costs  is  limited  to  the  costs  of  the  appIic^^-^t^^Q 
to  the  superior  Court. 

Lush  J.  Upon  this  rule  the  Court  can  only  gi^c 
such  costs  as  could  have  been  given  if  a  mandamiB.^li^ 
been  issued. 

Rule  absolute  to  hear  the  cltim; 
discharged  as  to  setting  sside 
the  orders  for  costs. 

(a)  3  H.  4-  N.  532. 
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1866. 


Che    Ipswich    Gas    Liffht    Company    against  Friday, 

Norman.  

Cause  sent /or 

(Before  Blackburn  and  Lush  JJ.  (a)).  ^CouH^d^^ 

19  #  20  VicU 

There  is  no  rule  respecting  the  notice  of  trial  nece^ary  when  a  cause  ^,  '9°-  '•  ™  _ 

scmimenced  in  a  supenor  Court  is  ordered  to  be  tried  in  a  County  Court  ^o^v:t  of  truu, 
uider  Stat  19  &  20  Vict,  c,  lOa  s.  26. :  it  is  enough  that  the  notice  is 
^eaaonable. 

'  j^HIS  was  an  application  for  a  rule  calling  upon  the 
plaintiffs  to  shew  cause  why  the  trial  and  subse- 
quent proceedings  in  this  action  should  not  be  set  aside 
^n  the  ground  that  the  notice  of  trial  was  insufficient. 

The  action  was  commenced  in  this  Court,  and  an 
^rder  was  made  by  a  Judge  under  stat.  19  &  20  Vict 
X  108.  s.  26.,  without  imposing  any  terms,  that  it  should 
be  tried  in  the  County  Court  of  Ipswich.  On  November 
3th  the  order  and  issue  were  lodged  with  the  registrar 
Df  that  Court,  who  appointed  the  15th  for  the  hearing 
:>f  the  cause,  and  on  the  same  day  sent  notice  thereof 
to  the  attorneys  of  both  parties.  The  defendant's 
attorney  returned  the  notice  to  the  Registrar  on  the 
pround  that  there  ought  to  be  ten  days  notice  of 
:rial.  When  the  cause  came  on  for  hearing,  the  defen- 
lant  having  given  notice  to  the  Judge  of  the  County 
Court  of  his  objection  to  the  notice  of  trial,  did  not 
ippear;  whereupon  the  plaintiff^  said  he  would  try  at 
\na  own  risk.  The  trial  accordingly  proceeded,  and  a 
verdict  was  given  for  the  plaintiff*. 

(a)  On  the  four  last  days  of  Term  two  of  the  Judges  sat  together  in 
the  Bail  Court  to  hear  motions. 

VOL.  VII.  3   K  B.    &  S. 


Ipswicn 

Qua  Light 
Company 
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J.  0.  GriffiU,  in  snpport  of  the  application. — I 
Stat.  19  &  20  Vict.  c.  108.  t.  26.  ia  certain  actions  " 
Judge  of  a  superior  Court,  on  the  application  of  eithi 
party,  after  issue  joined,  may,  in  his  discretion,  and  ( 
such  terms  as  he  shall  think  fit,  order  that  the  cause  1 
tried  in  any  County  Court  which  he  shall  name ;  at 
thereupon  the  plaintiff  shall  lodge  with  the  registrar 
such  Court  such  order  and  the  issue ;  and  the  Judge 
such  Court  shall  appoint  a  day  for  the  hearing  of  ■ 
cause,  notice  whereof  shall  be  sent  by  post  or  otheri^ 
by  the  registrar  to  both  parties  or  their  attomej^ 
As  that  section  does  not  require  the  Judge  persona 
to  appoint  the  day  for  hearing  the  cause,  it  na. 
be  admitted  that  the  registrar  might  appoint 
[Blackburn  J.  The  registrar  acting  for  the  Jo.* 
appointed  the  day.  Lush  3.  It  is  not  part  of 
judicial  office  of  the  Judge  to  appoint  it.]  "J 
there  should  be  tcu  days  notice  of  trial ;  which  is 
notice  prescribed  for  actions  in  the  superior  Courts 
sect.  97  of  The  Common  Law  Procedure  Act,  IS 
15  &  IG  T'irl.  c.  76.,  unless  otherwise  ordered  by 
Court  or  a  Judge,  and  for  plaints  in  the  County  Cou 
by  rule  44  of  the  Rules  and  Orders  for  regulating  ' 
Practice  of  the  County  Courts,  &c.  1857.  rule  4 
Pollock  and  Nicol,  Practice  of  the  County  Cour 
Appendix  to  Part  1,  p.  76,  5th  ed.  There  is  no  ru 
as  to  notice  of  trial  when  a  cause  commenced  in 
superior  Court  ia  ordered  to  he  tried  in  a  County  Court 
but  the  the  general  practice  is  to  apply  rule  4-1,  [Black- 
burn J.  When  once  a  cause  gets  into  the  Counly 
Court  the  trial  and  its  incidents  are  governed  b;F  the 
practice  of  that  Court  (n).     Lush  J.   As  soon  as  a  cause 

</•)  S,'t  Unlmforth  T.  IVedfff.  (Uitf.  p.  42.\ 
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odged  in  the  County  Court  the  County  Court  scale 
costs  applies  (a).] 

Blackburn  J.  There  being  no  statute  or  rule  of 
ictice  either  here  or  in  the  County  Courts  regulating 
i  notice  of  trial  to  be  given  in  cases  where  an  action 
commenced  in  the  superior  Court  and  tried  in  the 
unty  Court,  there  has  been  no  irregularity  in  the 
isent  case.  In  the  absence  of  a  rule  reasonable  notice 
ly  is  sufficient^  and  this  was  such. 


1866. 


Iphwich 
Gas  Light 
Company 

▼ 

NORMAjr. 


Lush  J.  concurred. 


Rule  refused  (6). 


(a)  See  Wheatcroft  v.  Foster,  E.  B.  ^  E.  737. 
(A)  See  now  stat  30  &  31  Vict.  c.  142.  8.  7. 


Cross  against  Hutchinson. 


Thursday^ 

November 

22Dd. 


1.  Where  two  caiues  of  action  are  joined,  in  one  of  which  a  writ  of 
il  could  not  be  issued,  and  in  the  other  it  could,  and  the  plaintiff  does 
^  recover  in  respect  of  the  former,  but  recovers  a  sum  not  exceeding 
r.  in  the  latter,  he  is  entitled  to  costs  upon  the  higher  scale,  under 
G.  H.  1853,  "  Directions  to  the  Masters  of  the  Courts,"  r.  7.  (1  E, 
5.  App.  p.  IxvL) 

2.  Tne  first  count  of  a  declaration  was  for  unh'quidated  damages  :  the 
iond  for  work  and  labour.  The  defendant  succeeded  upon  the  first 
inty  and  the  plaintiff  recovered  less  than  20/.  upon  the  second.  Held, 
it  the  Master  was  right  in  taxing  the  plaintiff  his  costs  upon  the 
rher  scale. 


i?.Gf.^.  1853, 
"  Directions 
to  the  Masters 
of  the  Courts," 
r.7. 

Writ  of  trial. 
Two  causes  of 
action  Joined, 


N  this  Term,  November  8th, 

Holker  obtained  a  rule  calling  upon  the  plaintiff  to 

ew  cause  why  the  Master  should  not  be  at  liberty  to 

view  his  taxation  of  costs  in  this  action. 

The   declaration  contained  two  counts :   the  first  a 

3  K  2 
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11106.        special  count  upon  a  contract  f 


Ckom  ^  certain  machine,  alle^ng  b 
HBioeiMoi..  *"•*  °°*  deliTering  it :  the  aeco 
No  sum  was  indorsed  on  the  wi 
The  defendant  pleaded,  am 
indebted.  The  cause  came  on 
Assizes  for  Liverpool,  and  was 
the  costs  to  abide  the  event, 
on  the  Srst  count  substantiall 
on  the  second  for  the  plaintiff  f 
On  the  taxation  of  costs  it 
defendant  that  the  costs  of  the 
upon  the  lower  scale,  on  the  go 
had  recovered  less  than  20/.  on 
labour,  there  ought  to  have  be 
Master  was  of  opinion  that  a 
have  issned,  and  consequently 
the  words  of  Reg  Gen.  Hit.  Te 
the  plaintiff's  costs  ou  the  hi; 
defendant,  besides  his  costs  of  t 
a  portion  of  the  costs  of  the  bri 
the  defendant  made  no  claim  I 
nesses. 

Reg.  Gen.,  H.  T.  16  Vict.  11 
Masters  of  the  Courts,"  rule  '. 
contract,  other  than  cases  wh« 
nature  of  the  action  no  writ  < 
issued,  where  the  sum  recovere 
and  accepted  by  the  plaintiff 
demand,  or  agreed  to  be  paid 
the  action,  eliall  not  exceed  t 
costs),  the  plaintiff'H  costs  as 
shall  be  taxed  according  to  the 
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ct-ncea  in  the  schedule  of  costs  hereunto  annexed.^^    (See        1866. 
1  £1  jf  £.  App.  p.  Ixvi)  Cross 

HUTCHIHSOH. 

Manuty  shewed  cause. — The  Master^  in  taxing  the 

X>lAiiitiff 's  costs  on  the  higher  scale^  followed  the  words 

CDf  R.  G-,  H.  T.,  1858.    The  action  was  in  part  for 

'unliquidated  damages,  and  no  sum  being  indorsed  upon 

"khe  writ  "a  writ  of  trial  could  not  be  issued.     [He  was 

t:hen  stopped.] 

HolhtTi  in  support  of  the  rule. — By  The  Common 
Xaw  Procedure  Act,  1852,  15  &  16  Vict.  c.  76.  «.  41., 
clifferent  causes  of  action  may  be  joined  in  the  same 
suit.     By  sect.  75  pleas  are  to  be  taken  distributively, 
and  a  yerdict  is  to  be  entered  for  the  defendant  in 
respect  of  so  much  of  the  causes  of  action  as  shall  be 
answered,  and  for  the  plaintiff  in  respect  of  so  much 
of  the  causes  of  action  as  shall  not  be  answered ;  and 
by  sect.  81,  where  there  are  several  issues,  "  the  costs 
of  any  issue,''  that  is,  not  the  costs  which  relate  to  that 
issue  and  nothing  else,  but  the  costs  occasioned  by  that 
issue, ''  either  of  fact  or  law,  shall  follow  the  finding  or 
judgment  upon  such  issue,  and  be  adjudged  to  the 
successful  party,  whatever  may  be  the  result  of  the 
other  issue  or  issues/'    By  Beg.  Gen.,  H,  T.  1853, 
r.  62,  "  If  the  party  entitled  to  the  general  costs  of  the 
cause  obtain  a  verdict  on  any  material  issue,  he  will 
also  be  entitled  to  the  general  costs  of  the  trial ;  but 
if  no  material  issue  in  fact  be  found  for  the  party  other, 
wise  entitled  to  the  general  costs  of  the  cause,  the  costs 
of  the  trial  shall  be  allowed  to  the  opposite  party." 
In  Luih  Pract.  by  Dixon,  905,  it  is  said,  "  No  special 
provision  is  made  in  the  rule  for  the  costs  of  the  trial 
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Z866.  where  several  distinct  ca 
0^^  the  declarHtion,  and  the 
HnrcHWMM.  <=*^**«  generaUy  faUs  to 
raHterial  iBsae  as  to  soia 
succeeds  in  doing  so  npoi 
IB  submitted  that  the  cc 
apportioned,  so  aa  to  give 
to  that  cause  of  action  i 
had  been  found  for  the 
defendant  the  costs  of  t1 
Therefore  the  discretion  i 
in  this  matter  irithout  i' 
on  Cottt,  p.  172,  it  is  saic 
Masters  of  the  Courts  di 
the  Court;  and  Id.  p.  1! 
costs  on  the  full  scale, 
he  taxed  on  the  lower  s 
review  of  the  taxation,"  c 
[Mellor  J.  The  "Direct 
Courts,"  H.  T.  16  Vict. 
upon  by  all  the  Courts, 
tion  is  right,  a  plaintiff 
the  costs  upon  the  highi 
declaration  a  count  for  a 
claiming  unliquidated  dat 
wards  abandon.  The  oi 
required  by  The  Commoi 
c.  76.  ».  8.,  is  ground  for 
Pract.  by  Dixon,  864. 
might  have  taken  out  a  sui 
to  indorse  the  writ  on  the  i 
tliat  lie  might  pay  money  inl 
(">  2  J 


HVTCBIKSON. 
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Could  the  plaintiff  indorse  the  writ  without  giving  up        1866. 
his  claim  on  the  first  count?]      Since  The  Common         ^^^gg 
Law  Procedure   Act,  1852,  s.  41,   allowing  different 
causes  of  action  to  be  joined  in  the  same  suit,  the 
indorsement  on  the  writ  is  no  longer  the  test  whether  a 
cause  should  be  sent  by  writ  of  trial  to  be  tried  before  the 
undersheriff  under  stat.  3  &  4  fT.  4.  c.  42.  s.  17(a). 
The  Court  has  power  to  consolidate  causes  of  action, 
and  it  must  have  power  to  separate  causes  of  action,  so 
that  in  the  present  case  it  might  have  ordered  a  sepa- 
rate trial  of  the  causes  of  action  in  the  first  and  second 
counts.     [Lush  J.     The  order  for  the  consolidation  of 
actions,  as  it  is  called,  is  to  stay  proceedings  in  the 
other  actions  until  the  first  is  tried.]       By  sect.  41 
of   The   Common   Law   Procedure  Act,  1852,    ''The 
Court  or  a  Judge  shall  have  power  to  prevent  the  trial 
of  different  causes  of  action  together,  if  such  trial  would 
be  inexpedient,  and  in  such  case  such  Court  or  Judge 
may  order  separate  records  to  be  made  up,  and  separate 
trials  to  be  had.''     [Ltish  J.     The  joining  of  a  count  for 
breach  of  promise  of  marriage  and  indebitatus  counts 
may  have  been  in  contemplation.]     The  ''  Directions  to 
the  Masters  of  the  Courts''  apply  if  the  whole  cause  of 
the  action  which  the  plaintiff  recovered  could  have  been 
tried  before  the  sheriff.     [Ltish  J.     So  long  as  the  two 
seta  of  counts  remained  on  the  record  the  cause  could 
not  be  sent  to  be  tried  by  the  sheriff.]     The  plaintiff 
ought  to  have  severed  the  causes  of  action.     [Lush  J. 
He  was  not  bound  to  do  so.] 


CocKBUBN  C.  J.    This  rule  must  be  discharged.   The 

(a)  That  enactment  is  repealed  by  sect.  6  of  stat.  30  &  31  Vict,  c,  142, 
and  sect.  7  substituted  for  it. 
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1866.  Master  haa  acted  within  the  terms : 
Cboci  HU.  Term,  1853,  "Directions  tc 
HOTCB1.MI..  Court","  r.  7,  by  which  he  is  din 
The  reaaonB  given  by  Mr.  HoUtei 
cases  in  which  that  mle '  operates 
the  position  of  the  defendant  in  t 
he  has  succeeded  on  the  mun  qn 
action,  the  plaintiff  has  recoveret 
entitles  him  to  the  postea.  But 
of  action  which  could  have  been  s 
the  nndersheriff,  and  therefore  i 
the  Master  was  not  authorized  t 
the  lower  scale;  and  we  should 
cretion  wisely  if  we  made  an  ei 
because  in  the  particular  case  it 
we  do  that  the  Masters  will  be  at 
particular  aaits. 

Mellor  J.  I  am  of  the  sam 
reluctance,  because  it  is  a  case 
defendant ;  but  the  Master  has  acl 
the  existing  practice,  and  we  ougfa 
discretion  in  an  appeal  from  him 
introduce  great  uncertainty  in  the 


Lush  J.  concurred. 
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[1867.] 


Ogle  against  Earl  Vane.  \Monday, 

•^  February 

11th.] 


Bj  bought  and  sold  notes  signed  bj  brokers  acting  both  for  the     .    .      1 

Plaintiff  and  the  defendant,  the  last  of  which  was  dated  ApHl  25th,  the  ^c^^Jor 

Waintiff  bought  of  the  defendant  500  tons  of  iron,  the  delivery  to  extend  *^  5^**^^ 

Over  three  months.     None  of  the  iron  was  delivered  by  the  25th  Jufy,  nL^tll 

-A.  correspondence  ensued  between  the  brokers  and  the  defendant's  agent  ^^^^  ^ 

^Uitil  jPeirwary  following,  from  which  a  jury  might  properly  come  to  the  ^^^f  ^ 

Conclusion  that  the  plaintiff  waited  for  the  delivery  of  the  iron  at  the  ^^^' 

^et^uest  of  the  defendant;  he  then  went  into  the  market  and  bought,  the  ^^J^**'/ 

price  of  iron  being  higher  than  at  the  end  of  July.    Held  that,  as  the  p  \^  ^ 

plaintiff  had  not  bound  himself  to  wait,  there  was  no  alteration  of  the  o^^J^T^'o 

<^ntaract  within  the  Statute  of  Frauds,  29  Car.  2.  c.  3.  a.  17.,  and  there-  ^^^^\f 

fore  in  an  action  for  breach  of  contract  he  might  recover  from  the  ^'  *^'  '•  ^ '* 
defendant  the  difference  between  the  contract  price  of  the  iron  and  the 
market  price  in  February. 

^  I^HE  declaration  contained  three  counts  for  breach  of 
contract  in  not  delivering  iron  pursuant  to  three 
oontracts^  dated  respectively  the  18th^  22nd  and  25th 
^pril,  1865. 

Plea;  payment  of  \QOl  into  Court. 
Replication,  that  that  sum  was  not  sufficient  to  satisfy 
%he  claim  of  the  plaintiff. 
Issue. 

On  the  trials  before  Martin  B.,  at  the  Manchester 
Summer  Assizes,  1866^  the  following  facts  were  proved. 
The  plaintiff  was  an  iron  merchant  carrying  on  business 
at  Manchester^  and  the  defendant  was  the  proprietor 
of  the  Vane  and  Seaham  iron  works  and  blast  furnaces 
at  Seaham  Harbour.  On  the  18th,  22Dd  and  25th  April, 
1865,  respectively,  the  plaintiff  agreed  to  buy  from  the 
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[1867.]       defendant,  and  the  defendant  agreed  to  sell  toth 

OolT       *'fff  certain  No.  3  Vane  and  Seaham  pig  iron, 

^1         contractB  for  the  sale  and  purchase  of  the  iron  we 

^""-        through  Messrs.  Lochhart,  Tozer  ^  Co.,  metal  1 

of  Manclieater,  who  acted,  in  making  such  contr 

brokers  for  both  parties.     The  contracts  were  co 

in  bought  and  sold  notes.   The  first  of  the  lattei 

follows : — ■ 

"  1,  Bancroft  Street,  Mattel 

'Mpri/lSth,  la 

"  Sold  R.  Offle,  Esq.,  of  MaiKhester,  for  a/c 

Vane,  200  tons  No.  3  Vane  and  Seaham  pig  iroE 

per  ton  less  2^°/^  for  cash,  monthly  payments, 

equal  to  Manchester  and  to  extend  over  present 

"  iMckkart,  Tozer  §■  4 

"  per  W.  T.  T 

The  second,  dated  April  22nd,  was  for  200 

the  Bame  terms,  and  was  signed 

"  Lockhari,  Tozer  Sf  t 

"  Agents  for  Eai 

"  per  fV.  T.  Toze 

The   third,    dated   April  25th,    was   for    IC 

"delivery  to  extend  over  three  months,"  and  wai 

as  the  second. 

In  Ju/t/,  1865,  the  blast  furnaces  of  the  defi 
iron  works  suddenly  gave  way.  This  accident  pi 
the  defendant  from  manufacturing  iron ;  and  i: 
quence  thereof  he  made  default  in  delivering  thf 
any  part  of  it. 
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't;ioned  in  it  being  the  manager  of  the  defendant's  iron      [1867.1 
^works.  "^^ 

V. 

^'  T.  G.  Shaw,  Esq.         "Manchester,  August  5,  1865.  Ea^l 

V  AHEa 

'•  Dear  Sir, 

"  If  Messrs.  Bayley  Sf  Co.  can  arrange  with  their 
elastomers  to  take  No.  4  foundry  iron  in  place  of  No.  8^ 
mt  Is.  per  ton  less  than  their  contract^  shall  I  agree  with 
t:hem  to  furnish  it^  and  can  I  do  the  same  with  Ogle? 
^ith  the  latter  I  have  as  yet  said  but  little^  as  he  has 
l>een  out  of  town  and  only  returned  a  day  or  two  since. 

''  Yours  &c.,  IF.  Tozer, 

"  for  L.  T.  8f  Co.'' 

'*  Seaham  Harbour, 
''  Dear  Sirs,  '*  7th  August,  1865.'' 

"  In  reply  to  your  favor  of  the  5th  inst,  I  beg 
to  inform  you  that  having  No.  4  foundry  on  hand  I  am 
willing  to  let  Messrs.  Bayley  and  Ogle  have  it  at 
\s.  per  ton  less  than  the  price  oflFered  for  No.  3,  being 
most  desirous  of  accommodating  our  customers  as  far  as 
lies  in  my  power ;  but  please  remember  that  I  do  not 
hold  Earl  Vane  liable  to  deliver  in  consequence  of  the 
accident  to  the  furnaces  until  they  are  repaired. 

**  Yours  &a, 
*'  Messrs.  Lockhart,  Tozer  %  Co.''  *'  T.  G.  Shaw." 

"  Manchester, 
"  Dear  Sir,  "  August  10,  1865. 

"  As  I  have  informed  Messrs.  Lockhart,  Tozer 
Sf  Co.,  some  of  my  constituents  to  whom  I  have  sold  the 
500  tons  of  No.  3  F.  &  5.  which  I  purchased  from  you 
are  pressing  for  deliveries.  Mr.  Tozer  informs  me  that 
you  cannot  deliver  any  No.  3  for  some  time  to  come,  and 
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[1867.]      that  you  have  only  No.  4  foandry  in  stock ;  if  I 

Oai.B        persuade  some  of  my  friends  to  take  No.  4  in  li 

E,;,!         No.  3  what  allowance  would  you  make  per  ton  ?  I 

^'"'        consider  that  less  than  2t.  wonld  be  any  inducemc 

them  to  use  it  as  most  foundries  have  a  decided  obje 

to  No.  4  North  of  England  iron.     Awuting  the  fai 

your  reply, 

"  Yonrs  kCy  Richard  Ogk. 
"  T.  G.  Shaw,  Esq."  "  per  J: 

"  Seaham  Harhour, 
"  Dear  Sir,  "  1 1th  Auffuit,  18fi 

"In  reply  to  your  note  of  the  10th  inst  1 
let  you  have  Foundry  4  at  4G*.  per  ton  in  lien  of  V 
but  if  yoQ  require  No.  3  I  fear  you  will  have  to 
until  the  furnaces  are  repaired  and  blown,  which  w 
some  time.  "  Yours  Sac, 

"  Richard  OgU,  Esq.  "  T.  G.  Sh 

"  P.S. — Our  Foundry  4,  is  considered  to  be  very  gi 


"  Memorandum.     September  27th,  1 
"  To  Messrs.  Lockkart,  Tozer  §•  Co., 
"  Dear  Sirs, 

"  Please  forward  early  next  month  to  my  i 
at  Miles  Hatting  Station,  MancheMter,  100  tons  I 
Vane  and  Seaham  pigs,  10  tons  in  completion  of. 
8th  contract,  and  90  tons  od  account  of  AprU 
contract.    Your  prompt  attention  will  oblige 

"  Yours  &c.,  Richard  Ogle, 

"per  7*.  t 
"  Of  course  the  iron  market  wanted  at  Keigblt 
per  my  order  Julg  10th  is  now  cancelled,  as  I  have 
to  send  other  iron  in  lieu  of  yours." 
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"  Memorandum.     October  4th,  1865.       [1867.] 
'o  Messrs.  Lockhart,  Tozer  §•  Co.  Oolx 

*  Dear  Sirs,  ^i 

'*  On  a/c  of  my  contract  for  100  tons  *  Ditton        ^^■• 
iron,'  please  forward  25  tons  at  once  to  my  order  at 
-^oiulon  Road  Station,  Manchester.     If  you  are  writing 
K  8c  S.  people,  please  urge  them  with  the  iron  for 
tks  Platting,  and  oblige 

"  Yours  &c.,  Richard  Ogle, 

*'per  T.  WJ' 

'^  Memorandum.     October  18th,  1865. 

Jtichard  Ogle  to  Messrs.  Lockhart,  Tozer  §•  Co. 

''  No  advice  of  any  '  Ditton'  or  '  F.  &  S.'  yet ;  pray 

en  may  I  expect  any  ?     My  friends  are  in  most  urgent 

4Bnt  of  this  iron,  and  I  should  be  obliged  if  you  would 

'^ge  delivery." 

T.  G.  Shaw,  Esq.  "  Manchester, 

''Dear  Sir,  *'  October  14th,  1865. 

''  Some  time  since  we  sent  you  an  order  for 
^me  iron  No.  8  for  R.  Ogle,  and  at  same  time  some  for 
elUiouse  §•  Co.    The  latter  has  been  received,  but  we 
ave  heard  nothing  of  the  former  and  Mr.  Ogle  is  most 
^^jixious  for  delivery.     Will  you  please  advise  us  if  it  is 
^::iff,  or  any  portion  thereof. 

'"  Yours  &c.,  LochJiart,  Tozer  §•  Co,, 

''  per  W.  T.  Tozer r 

• 

"  Seaham  Harbour, 
''  Dear  Sirs,  "  16th  October,  1865. 

"In  reply  to  your  favor  of  the  14th  inst,  I  have 
no  No.  8.  in  stock.  .    "  Yours  &c., 

''  Messrs.  Lockhart  §•  Tozer."  "  T.  G.  Shaw." 
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[1867.]      '*  r.  G.  Shaw,  Esq.  "  ffobierhampbm, 

Ooti  "  I'w"'  Sir,  "  26th  October,  1865. 

^]  "  Messrs.  S.  Groucutt^^oiw  request  ns  to  enquire 

TAHm.  if  you  can  ^re  them  an  idea  how  Icmg  it  will  be  before 
you  can  supply  them  with  iron  in  order  that  they  maj^ 
make  their  arrangements  accordingly. 

"  Yours  &c,  Lockhart,  Tozer  §•  Co., 

"  per  J.  H.  Edmonds.^  ' 

"  Messrs.  Lockhart,  Tozer  ^  Co.         "  Seaham  Harbour^ 
"  Dear  Sirs,  "  26th  October,  1865. 

"  In  reply  to  your  note  of  the  2Sth  inst.,  I  am 
unable  to  say  when  I  can  send  away  iron  from  tlie 
furnaces.  "  Yours  Sx., 

"  T.  G.  Shalt." 

"  Messrs.  Lockhart,  Tozer  if  Co. 

'•  Dear  Sirs,  "  October  30th,  1865. 

"  Cancelling  my  delivery  order  of  SeptetiAer  27th, 
please  send  10  tons  No.  iV.&S.to  my  order  at  Leedi, 
in  completion  of  April  18th  contract ;  this  is  wanted  by 
the  end  of  the  week,  but  must  not  be  sent  off  to  come 
in  account  next  month.  "  Yours  &c, 

"Bichard  OgU, 
"  per  T.  W." 

"  T.  G.  Shaw,  Esq.  "  Manchester, 

"  Dear  Sir,  "  December  16th,  1865. 

"  We  enclose  two  letters  received  this  week  from 
parties  holding  contracts  for  FizR^and  Seaham  pig  iron; 
will  you  please  advise  us  on  the  subject,  as  we  cannot 
any  longer  make  them  wait  for  the  iron. 

"  Yours  &c.,  Lockhart,  Tozer  if  Co., 
"per  W.  T.  Toxer." 
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'.  G.  Shaw,  Esq.  « Liverpool,  [1867.] 


:ar 
Vahk. 


'  Dear  Sir,  "  29th  December,  1 865.  Oglb 

*'We  beg  to  advise  you  that  those  customers         Earl 

have  contracts  for  your  iron,  yet  undelivered,  are 

pressing  us  extremely,  and  are  threatening  to  pur- 

ohase  against  you,  charging  you  with  the  difference  in 

amount.     When  our  Mr.  Wm.  Tozer,  from  Manchester, 

'baited  upon  you  he  was  informed  that  it  might  take 

three  months  to  put  the  furnaces  into  repair,  and  we 

ttifbrmed  all  our  friends  to  this  effect,  who  have  waited 

^^isiderably  over  that  time;    now  they  consider  that 

their  contracts  are  entitled  to  attention.     Will  you  have 

*he    goodness  to  inform  us  of  the  present  position  of 

^^^iirs,    and    say   when    you   think   we    can    promise 

deliveries?   The  iron  is  now  very  sound  and  strong,  we 

'^^^^It  there  is  a  good  time  for  the  trade  before  us. 

'*  Yours  &c.,  Lockhart,  Tozer  §•  Co  J* 

"  Seaham  Harbour, 
^  Dear  Sir,  '*  2nd  January,  1866. 

'*  Your  favor  of  the  29th  ulto.  came  duly  to  hand, 
^^   in  reply  I  beg  to  say  that  at  present  I  cannot  say 
*^^t  it  is  intended  to  do  with  the  blast  furnaces. 

"  Yours  &c., 
'*  "Messrs.  Lockhart,  Tozer  ^  Cor  "  T.  G.  Shaw." 

**  Lockhart,  Tozer  Sf  Co.  to  T.  G.  Shato. 

"18th  January,  1866. 
'*  We  enclose  letter  sent  us  this  morning  by  Mr.  Oyle's 
Solicitor ;  will  you  please  advise  us  immediately  what 
^iourse  you  wish  us  to  pursue,  as  we  expect  Hall  §•  Pickles 
"Vill  pursue  same  course.** 

"  Seaham  Harbour, 
"  Dear  Sirs,  *'  19th  January,  1866. 

"  Your  favor  of  the  18th  inst.,  and  enclosing  letter 
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[1867.]  from  Mesaro.  iSlaler,  Burling, . 

Oqu  reply  I  can  only  say  that  as  tl 

Vj.'rl  gave  way,  aad  were  not  blown 

"'*'  been  made  since,  it  is  a  caaualt 

"  Messrs.  Lockkart,  Tozer  ^  i 
"i 
"  Dear  Sir, 

"  Your  favor  of  the  6t] 
to  hand,  and  in  reply  I  sho' 
the  contract  entered  into  witl 
as  I  am  aware,  in  more  instai 
were  not  fulfilled  to  the  time, 

"  Messrs,  Lockkart,  Tozer  $■  ( 

The  market  price  of  iron  sii 
be  delivered  under  the  contrai 
Auguit,  1865,  and  rose  still 
February,  1866. 

The  100/.  paid  into  Court  : 
didereuce  between  the  markei 
of  June  and  July  and  the  conl 
be  delivered  under  the  three  o 
On  the  6th  February,  1866, 
tons  iron  of  a  similar  quality 
be  delivered,  and  sent  in  the 
defendant : — 

"The  Barrou)  BematiU 

"  shire  Pig  Iron  < 

"Man 

"  The  Earl  Vane. 

"Di 

"  For  difference  in  price  of 
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S^eaham  pig  iron  purchased  as  per  contract  notes 

@  57*.  per  ton 
Current  price  to-day  of  similar  quality 
iron  -  -  .  .  66*.  6rf. 


or  237/.  10*.  Orf. 


9*.  6d. 


>« 


The  difference  between  the  market  price  on  the  6th 
-February ^  1866,  and  the  contract  price  of  the  iron 
c^ontracted  to  be  delivered  amounted  to  the  sura  of 
^&S1h  10*. 

A  verdict  was  entered  for  the  plaintiff  for  237/.  10*., 
l>eing  137/.  10*.  over  and  above  the  sura  of  100/.  paid 
5.^iito  Court,  leave  being  reserved  to  the  defendant  to 
^OQcve  to  enter  a  nonsuit  or  a  verdict  for  him,  or  to 
^»*cdnce  the  amount  of  the  verdict  to  137/.  10*.,  on  the 
^pronnd  that  there  was  no  evidence  of  the  plaintiff 
^3eing  entitled  to  more  damages  than  the  sura  paid  into 
Court. 

In  Mtchaelmas  Term,  Liddell  obtained  a  rule  accord- 
ingly. 

Holher  shewed  cause. — The  representations  of   the 

defendant's  agent  in  the   correspondence  induced  the 

;^ilaintiff  to  believe  that  the  defendant  would  supply  the 

iron  if  the  plaintiff  waited  a  reasonable  time,  and  excused 

:iiim  from  going  into  the  market  and  purchasing  on  the 

breach  of  contract  in  July.     The  time  for  completing 

^be  contract  was  prolonged  at  the  defendant's  request, 

^md  when  he  ceased  to  hold  out  expectations  that  he 

"^ould   be  able   to  supply  the  iron,  the  plaintiff  was 

entitled  to  go  into  the  market  and  obtain  it  and  charge 


[1867.] 
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[1867.]      the  defendant  with  the  difference  between  the 
Oqli        then  and  the  contract  price. 

EmI 

Vina.  Liddett  and  T,  Jonet,  in  support  of  the  nde.- 

measure  of  damages  is  the  difference  between  the 
of  iron  on  the  25th  Juhf,  when 'the  contract 
broken,  and  the  contract  price.  The  substitutio 
another  day  for  that  in  the  original  contract  is  a 
contract;  it  alters  the  rights  of  the  parties  by  gi 
the  purchaser  a  remedy  which  he  had  not  under 
original.  A  licence,  the  effect  of  which  ia  to  vat^ 
terms  of  a  contract  within  the  Statute  of  Pn 
29  Car.  2.  c.  3.  t.  17.,  is  of  no  avail  unless  in  wri 
In  tVarren  V.  ^affff(a),  before  BuUer  J.,  cited  in  L. 
V.  Holland  (A)  and  acted  on  in  Cuff  v.  P«i»  (c^ 
original  written  contract  was  treated  as  subsisting 
withstanding  a  parol  extension  of  the  time  for  i 
formance  of  it ;  but  in  Marthall  v.  Lynn  (d)  Ptu-la 
treated  those  cases  as  overruled  by  Stead  v.  DavAer 
and  added,  p.  117,  "Every  thing  for  which  the^ptf 
stipulate  as  forming  part  of  the  contract  must  be  deei 
to  be  material  Now,  in  this  case,  by  the  original  t 
tract,  the  defendant  was  to  accept  the  goods,  pravii 
they  were  sent  by  the  first  ship ;  the  parties  afterwB 
agreed  by  parol  that  the  defendant  would  accept 
goods  if  they  were  sent  by  the  second  ship,  on  a  buI 
quent  voyage :  that  appears  to  me  to  be  a  different  coDtr 
from  what  is  stated  before."  There  can  be  no  differei 
83  to  the  rights  of  parties  to  a  written  contract  witl 

(a)  3  T.  R.  591.  (A)  3  T.  R.  SBO. 

(c)  XM.^S.  21.  (rf)  6  Jtf.  #  r.  108.  n& 


Bi«ACKBUBN  J.  I  am  of  opinion  that  there  was  ample 
^^denoe  to  justify  the  verdict  for  the  larger  amount  of 
damages.  In  an  action  for  not  deliyering  goods  pursuant 
^o  a  contract  of  sale  the  measure  of  damages  is  what 
Amount  of  money  will  place  the  plaintiff  in  the  same 
XK>8ition  as  if  the  contract  had  been  performed ;  and  this 
the  difference  between  the  contract  price  and  the 

(a)  10  a  B.  N.  8,  259.  (4)  10  Exch.  323. 

(e)  ^H,^C,  149;   afltoned  on  appeal,  36  Z,  J.  Exch,  91 ;   L.  S, 
Exch.  135. 

3  L  2 
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*tat.  29  Car.  2.  c.  8.  s.  17.,  whether  the  variation  of  it      [1867.] 
^^  before  or  after  breach,  though  perhaps  an  action  might        qolb 
^  maintained  upon  a  parol  contract  in  substitution  of         -^i 
"^ue  original  written  one,  an  agreement  not  to  enforce  it        Vans. 
*>eiiig  the  consideration  for  the  new  promise ;  Nash  v. 
^rmsirang  (a).  In  Moore  v.  Campbell  {b)  it  was  held  that 
the  alteration  by  parol  of  the  written  contract  to  deliyer 
goods  on  the  quay  to  be  weighed  by  the  landing  scales, 
sobstituting  a  deliyery  from  the  warehouse,  was  void 
by  the  Statute  of  Frauds.    [Blackburn  J.  That  is  nearly 
the  same  point  as  was  decided  in  Noble  v.  Ward  (c).] 
Whatever  is  recoyerable  under  the  contract  must  be 
proved  by  writing.    [Lush  J.  The  object  of  the  evidence 
here  ia  only  to  affect  the  amount  of  the  damages.  Suppose 
a  <x>ntract  between  A.  and  B.  having  been  broken  by 
the  nonpayment  of  money  due  under  it  B,  says^  I  will 
pay  at  the  end  of  a  month,  and  he  does  not  pay,  and  A. 
brings  an  action  for  the  money :  he  sues  on  the  old  con- 
tract.     To  my  mind  it  makes  all  the  difference  whether 
t'Yxe  agreement  to  forbear  enforcing  the  written  contract 
before  or  after  breach.] 


866  [HILARY  VACATION.] 

[1867.]  market  valne  of  the  goods  at  the  Hme  the  oontn 
Qg^,  broken.  The  qaeetloQ  is  as  to  the  application 
g^-^  mle  to  the  present  case.  We  may  take  it  tliat 
Vahi.  the  three  contracts  in  writing  all  the  iron  waa 
delivered  on  the  same  da; — the  35th  July.  The  di 
were  assessed  by  ascertaining  the  market  valae 
same  kindofironin^e&nrary  following,  which  wai 
higher  than  at  the  end  of  Juh/.  And  the  content 
the  part  of  the  defendant's  counsel  is  that,  as  th 
tract  was  broken  at  the  time  when  the  plainti 
a  right  to  insist  that  the  iron  should  be  deliverc 
damages  were  then  fixed,  and  that  anything 
happened  afterwards  to  alter  their  amount  woul< 
stitute  a  new  contract,  which  not  being  in  writing 
be  void  according  to  the  cases  under  the  Stati 
Frauds.  That  however  is  not  the  proper  view  < 
present  case.  I  agree  there  is  no  evidence  tbi 
plaintiff  bound  himself  to  wait  for  any  defioi 
specific  time,  but  I  do  not  think  that  eatablisb 
construction  that  what  the  plaintiff  did  was 
inoperatire  or  required  to  be  in  writing;  though  i 
short  of  being  a  contract  it  postponed  the  day  on 
the  defendant  might  perform  the  existing  one,  and 
sequeotly,  the  day  on  which  the  plaintiff  might  gc 
the  market  and  buy. 

The  fair  result  of  the  correspondence  is  that,  wh 
was  intimated  to  the  plaintiff  that  the  defendant  ' 
not  deliver  the  iron  at  the  appointed  time  be 
his  furnaces  were  blown  out,  the  plaintiff,  though 
was  not  a  legal  excuse,  treated  it  as  a  good  meres 
reason  why  the  defendant  was  entitled  to  considers 
and  instead  of  insisting  on  his  strict  rights,  cwise 
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to  deal  with  the  defendant  leniently^  saying   ''I  will 

wait^"  which  is  different  from  a  contract  to  wait.     This 

is  like  giving  time  to  a  principal  debtor :    where,  in 

order  to  determine  whether  the  surety  is  released^  the 

inquiry  always  is,  whether  the  creditor  bound  himself 

to  give  time.      In  Stead  v.  Dawber  (a)  there  was  a 

Mrritten  contract    for    the  delivery   of   goods  on  the 

20th  to  the  22nd  of  May  to  be  paid  for  by  an  accept- 

suice  at  three  months  from  the  delivery,  and,  the  22nd 

liappening  to  be  Sunday,  by  word  of  mouth  Monday  or 

^Tuesday  following  was  substituted.     The  Court,  after 

:referring  to  the  cases  of  CuffY.  Penn  {b)  and  Goss  v.  Lord 

Xfugeni  (c)  as  not  easily  to  be  reconciled,  said^  '*  It  seems 

\o  us  that  we  are  mainly  called  upon  to  decide  a  question 

of  fact ;   what,  namely,  was  the  intention  of  the  parties 

in  the  arrangement  come  to  for  substituting  the  24th 

for  the  22nd  as  the  day  of  delivery ;  did  they  intend  to 

substitute  a  new  contract  for  the  old  one,  the  same  in 

cdl  other  respects  except  those  of  the  day  of  delivery  and 

date  of  the  accepted  bill,  with  the  old  one  T*    And  they 

came  to  the  conclusion  that,  though  the  variation  sub« 

stituting  another  day  for  the  delivery  was  so  slight,  it  did 

amount  to  a  different  contract.     In  Marshall  v.  Lynn  (cf) 

there  was  still  more  clearly  a  substitution  of  one  contract 

for  another.     Here  the  inference  which  the  jury  might 

reasonably  draw  from  the  evidence  is  that  there  was  not 

a  contract,  but  a  willingness  to  wait  at  the  request  of 

the  defendant  for  his  convenience ;  the  plaintiff  might 

have  refused  to  wait,  and  insisted  on  the  delivery  at  once. 

The  fact  of  his  having  waited  long  does  not  operate  to 
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[1867.] 

OOLE 
▼. 

Earl 
Vamb. 


(a)  lOA.fE.  57.  64,  65. 
(f)  5  B.  ^  Ad,  58. 


(b)  IM.^8.  21. 
(d)  eM.^W,  109. 
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OOLB 
▼. 

Earl 
Vame. 


[HlLARTf    VACATION.] 

prevent  it  being  a  case  of  volantary  waiting,  and  kt 
a  new  contract.  The  letters  to  Shaw^  who  acted  for  ^ 
defendant,  and  the  answers  to  them,  would  materi^K: 
assist  a  jury  in  coming  to  the  conclusion  that  the  plaiirr: 
waited  at  the  request  of  the  defendant,  and  did  not  eim 
into  a  contract  which  would  be  binding  but  for  ^ 
Statute  of  Frauds. 


Lush  J.  The  question  is,  whether  there  was  evidence 
to  go  to  the  jury  that  the  plaintiff  was  entitled  to^ 
larger  damages  than  the  100/.  paid  into  Court 
The  contracts  were  broken  on  the  25th  July^  1865, 
and  if  the  plaintiff  had  bought  the  iron  in  August  the 
100/.  would  be  sufficient  He  bought  on  the  6th 
February^  1866,  and  the  question  is  whether  he  was 
justified  in  waiting,  or  whether  he  ought  to  have  bought 
when  the  contract  was  broken  ?  If  he  was  justified  in 
waiting,  the  237/.  10^.  given  by  the  jury  is  the  right 
amount. 

The  cases  cited  on  the  part  of  the  defendant  have 
no  bearing  upon  the  question.  They  were  cases  in  which 
before  the  time  for  performance  of  the  contract  had  ex- 
pired both  parties  by  parol  agreed  to  extend  it,  and  the 
question  was  whether  the  substituted  terms  could  be 
carried  out;  and  the  Court  held  that  they  were  an 
alteration  in  the  contract,  and  in  effect  a  new  contract 
within  the  Statute  of  Frauds.  Here  was  no  agreement . 
by  the  parties  to  alter  the  original  contracts  :  thep 
expired  according  to  their  terms,  and  the  plaintiff  beiog 
entitled  to  damages  for  the  breach  of  them  by  the  noik  ^ 
delivery  of  the  iron,  the  defendant  requested  him  tja 
postpone  the  time  for  delivery ;  but  there  was  no  binding 
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of  the  plaintiff  to  wait  When  the  defendant  ceased 
to  hold  out  expectation  of  being  able  to  supply  the  iron 
the  plaintiff  went  into  the  market  and  bought,  and 
there  is  no  objection  arising  on  the  Statute  of  Frauds 
to  that  course.  From  the  letter  of  Shaw,  written 
in  answer  to  one  on  the  7th  August  from  the  brokers^ 
X  infer  that  he  intended  the  plaintiff  should  wait  till 
the  furnaces  had  been  repaired^  and  then  he  would 
feel  himself  bound  to  deliver.  The  correspondence 
proceeded  on  the  footing  that  the  contract  was  not 
z'eacinded. 

Rule  discharged  (a). 
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Ogls 

T. 

Earl 
Vamb. 


(a)  An  appeal  is  pending. 


Wood  against  Boosey  and  another. 

1.  The  pianoforte  score  of  an  already  existing  opera,  whether  made 
\iY  the  composer  himself  or  by  another  person,  is  Uie  subject  of  copy- 
:*ight  within  stats.  5  &  6  Vtct  c.  46.  and  7  &  8  Vict,  c.  12. 

2.  Sembie,  that  in  registering  an  assignment  of  a  copyright  in  the 
^ook  of  Begistry  at  the  Hall  of  the  Stationers'  Company  pursuant  to 
ttose  Acts,  it  is  not  indispensable  to  mention  the  place  of  abode  of  the 
•auBsignee. 

3.  Sembie,  that  it  is  not  necessary  under  those  Acts  that  a  person  to 
"whom  the  copyright  has  been  assigned,  not  according  to  the  statutory, 
l>at  by  an  independent  mode,  must  register  the  copyright  in  order  to 
entitle  him  to  bring  an  action  for  its  inmngement. 

4.  Per  Blackburn  J.  In  order  to  comply  with  stat.  7  &  8  Vict.  c.  12. 
e.  6.  the  day  of  publication  should  be  stated  in  the  register,  and  it  is 
not  enough  to  state  the  year  only. 

nPHE  first  count  of  the  declaration  was  for  the 
infringement  by  the  defendants  of  the  copyright 
of  the  plaintiff  in  a  book  being  a  musical  composition 
called  Die  Lustigen  Weiber  von  Windsor,  Komische  Oper, 
composed  by  Otto  Nicolai,  Pianoforte  Score. 


\Saturday, 
January  i2X\i.'\ 

Copyright 
ActSf 

5  #  6  Vict, 
c.  45.,  7  #  8 
Vict.  c.  12. 
Begistry  Book. 
Assignment. 
Musical  com- 
position. 
Pianoforte 
score  of  opera. 
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[1867.]  The  second  count  was  for  the  infringement  of 

Wood        Copyright  of  the  plaintiflF  in  a  book  and  musical 
BoosEY.       position  called  Die  Lustigen  fVeiber  van  Windsor^  Ou^z 
ture. 

The  third  count  was  for  the  infiringement  of 
copyright  of  the  plaintiff  in  a  book  and  musical  co: 
position  called^ZWe  Lustigen  Weiber  von  Windsor^  poiKT  . 
Piano  seule. 

The  fourth  count  was  for  the  infringement  of  th0 
copyright  of  .the  plaintiff  in  a  book  or  musical  com- 
position called  Die  Lustigen  Weiber  von  Windsor,  Oper 
in  drei  Akten^  Music  von  Otto  Nicolai, 

And  the  plaintiff  claimed  a  writ  of  injunction. 

Pleas  to  all  the  counts.  First.  Not  guilty.  Second 
That  the  plaintiff  was  not  the  proprietor  of  the  copy 
right  mentioned  in  the  counts.  Third.  That  the  copy 
right  mentioned  in  the  counts  was  not  a  subsisting 
copyright.  Fourth.  That  the  book  or  musical  com 
position  mentioned  in  each  of  the  counts  was  printec 
and  afterwards  first  published  in  a  foreign  countr 
named  in  an  Order  of  Council  of  Her  Majesty,  an< 
that  such  book  or  musical  composition  was  not  regis 
tered,  nor  was  one  printed  copy  of  the  whole  of  sucl 
book  or  musical  composition  delivered  as  by  Ian 
required  for  the  purpose  of  obtaining  the  priTilege  o 
copyright.  Fifth.  That  the  book  or  musical  composi 
tion  mentioned  in  each  of  the  counts  was  printed  anc 
first  published  after  the  1st  day  of  July,  1842,  yet  the 
plaintiff  did  not  before  the  commencement  of  the  actioc 
cause  an  entry  to  be  made  in  the  Book  of  R^istr* 
of  the  Stationers'  Company  of  such  book  or  masi(^ 
composition  as  by  law  required. 

Issue  on  all  the  pleas. 
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On  the  trial}  before  Cockbum  C.  J.»  at  the  Middlesex      [1867.] 
Sittings  after  Michaelmas  Term,  1865,  the  plaintiff  gave        Wood 
no  evidence  on  the  fourth  count,  the  piece  of  music  men-      boosst. 
tioned  it  being  the  same  as  that  mentioned  in  the  first 
In  order  to  make  out  his  title  to  the  copyright  in  the  rest, 
lie  put  in  evidence  an  assignment  to  him  by  deed  made 
the  11th  August,  1864,  between  Emilie,  widow  of  Gustave 
M4mtz  Bock,  of  the  first  part ;  Emit  Bock,  Ferdinand 
JSchneider,  and  Privy  Councillor  Pehlemann  of  the  second 
part ;   William  ChappeU  of  the  third  part ;   T'homas  WiU 
iert  Beale  of  the  fourth  part,  and  the  plaintiff  of  the  fifth 
3)art.     The  deed,  after  reciting  that  Edward  Bote  and 
Gustave  Moritz  Bockj  being  the  proprietors  registered  at 
Stationers^  Hall  of  an  opera  composed  by  Otio  Ntcolai, 
of  Berlin^  called  "  Die  Lustigen   Weiber  von  Windsor, ^^ 
had,  by  an  instrument  in  writing,  assigned  the  copyright 
and  the  right  of  performing  the  opera  in  the  United 
Kingdom  of  Great  Britain  and  Ireland  only  to  Thomas 
Frederick  Beale  and  William  ChappeU,  then  carrying  on 
business    in    partnership    as    music    publishers;    that 
Thomas  Frederick  Beak  and  William  ChappeU  dissolved 
partnership,  and  William  ChappeU  assigned  all  his  share 
in  the  partnership  property  to  Thomas  Frederick  Beale  ; 
that  Thomas  Frederick  Beale  entered  into  a  partnership 
with  the  plaintiff;  the   death  of  Edward  Bote;  that 
Gustave  Moritz  Bock  made  his  will,  by  which  he  dis- 
posed of  his  property  and  trade  to  his  widow,  and  a 
codicil,  by  which  he  appointed  Emil  Bock,  Ferdinand 
Schneider  and  Privy  Councillor  Pehlemann  executors  of 
his  will;  that  after  his  death  his  will  and  codicil  were 
proved  and  registered  in  the  Royal  Municipal  Court  at 
Berlin ;  the  death  of  Thomas  Frederick  Beale,  having  by 
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[1867.]      ^"  '"ll  appointed  T/tomat  H'iUert  Beak  hia  execal 

~  Wmd  *°^  ^l***"  •**  puwuance  of  a  proTiBion  in  the  deed 
BoosBT  partnership  between  Thomas  Frederick  BeaU  and 
plaintiff,  the  plaintiff  had  become  the  purchaser  of 
whole  of  the  partnership  property;  and  that  it 
apprehended  that  the  asBignment  of  the  copyright 
the  opera,  by  reason  of  its  being  confined  to  the  lii 
of  Great  Britain  and  Ireland,  was  not  valid  as  an 
signment  of  copyright;  and  that,  at  the  request  of 
plaintiff,  Emilie  Bock,  with  the  concurrence  of  1 
Bock,  Ferdinartd  Schneider  and  Privy  Councillor  Pt 
mqnn,  agreed  to  execute  the  assignment  thereina 
mennoaed;  and  that  HHUam  Chappell  and  Thomat  I 
Jert  Beak  had  agreed  to  join  in  those  presents  in  man 
thereinafter  contfuned,  witnessed  that  the  partie 
the  first,  second,  third  and  fourth  parts  assigned  to 
plaintiff  all  that  the  opera  or  musical  compositioi 
Otto  Nicolai  entituled  "  Die  Lustigen  Weiber  von  ff 
tor,"  and  all  that  the  libretto  or  words  of  the  0| 
which  were  written  and  composed  by  H.  S.  Mosem 
and  all  the  full  and  absolute  copyrights  of  and  in 
same  opera  and  libretto  respectively,  and  all  the  pr 
and  advantages  thereof,  and  of  every  part  thereof, 
all  renewals  or  reversions  of  copyright,  together 
all  the  rights  of  printing  and  publishing  the  opera 
libretto,  and  also  of  representing  or  performing 
opera,  and  all  the  estate,  right,  title,  interest,  claim 
demand  of  the  parties  of  the  first,  second,  third 
fourth  parts,  and  each  of  them,  in,  to  and  upon 
premises,  to  have  and  to  hold  the  opera  or  ma 
composition  and  libretto,  and  all  and  every  the  pren 
thereby  assigned  or  intended  so  to  be  unto  the  plaii 
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8  executors,  administrators  and  assigns,  for  bis  and 
eir  own  use  and  benefit    Tbere  were  several  cove- 
ants  by  tbe  parties  of  tbe  first,  second,  third  and  fourth 
against  incumbrances  and  for  further  assurance. 
The  plaintiff  also  put  in  evidence  certified  copies  of 
ntries  as  to  the  book  or  musical  composition  mentioned 
each  count  of  the  declaration.     These  entries,  num- 
l3^red  1,  2,  3,  4,  5,  6,  7,  8,  were  as  follows : — 

1. 


[1867.] 


Wood 

V. 
BOOSKT. 


"Time  of  making 
theentxy. 

Title  of  Book. 

Name  and  place 

ofabodeof  the 

Author  or 

Composer. 

Name  and  place 

of  abode  of  the 

Proprietor  of 

the  Copyright. 

Time  and  place 

of  first 

Publication. 

October  4, 

ia5i. 

Die  Lustigen  Weiber 
von  Windsor,  Ko- 
mische  Opep,  com- 
posed hyOtto  Ni- 
colai.    Pianoforte 
score. 

Otto 
Nicolai, 
Berlin. 

Ed.  Bote 

and 

G,  Bock, 

Berlin. 

Berlin, 

1st  September, 

1851. 

"  I  hereby  certify  that  the  above  written  is  a  true  copy 

^:^f  an  entry  in  the  Book  of  Registry  of  Copyrights  and 

--Assignments  kept  at  the  Hall  of  the  Stationers'  Com- 

;^any,  pursuant  to  Act  of  Parliament  5  &  6  Vict.  c.  45. 

'Witness  my  hand  this  27th  day  of  April,  1864 

''  Jo9,  GreenhilU  Registering  Officer  appointed  by 

the  Stationers'  Company.'' 
The  entries  numbered  2  and  3  relating  to  the  overture 
and  arrangement  pour  le  piano  seule  were  similar,  except 
that  in  the  former  in  the  first  column  was  "  May  2, 
1850,"  and  in  the  fifth  only  "Berhn,  1850." 

The  entry  numbered  4  was  the  entry  of  an  assignment 
of  Oper  in  drei  Akten,  Musik  von  Otto  Mcolaif  by  Ed. 
Bote  and  G.  Bock  to  Beale  ^  ChappeU. 

The  entry  numbered  5  was  the  entry  of  an  assignment 
of  the  same  by  Beale  8f  Chappell  to  the  plaintiff. 
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[1867.]  The  entry  numbered  6  was  as  follows :  — 


Wood 

V. 

B008BT. 


Date  of  entry. 


August  lb, 
1864. 


Title  of  Book. 


Die  Lustigen  Weiher 
von  Windsor.  Ko- 
mische  Oper,  com- 
posed by  Otto  Ni' 
colaif  JPianoforte 
score.  (See  Fo^ 
reign  Entries,  p. 
244,  vol.  T.) 


AMlgner  of  the  Copy- 
right. 


Emilie  Bock,    Emil 
Bock,    Ferdinand 
Schneider,    and 
Edward  Peklemann, 
all   of   Berlin,    in 
Prussia,  the  legal 
personal  represen- 
tatives  of  the  firm 
of    Gustave    Bock 
and  Edward  Bote, 
of  Berlin. 


AMlgnce 
Cop>Ti«fat 


George 
Wood, 


The  certificate  of  the  registering  officer^  dated 
27th  Auffust,  1864,  was  appended. 

The  entries  numbered  7  and  8,  being  the  entries 
the  assignments  of  the  overture  and  of  the  arrangemi 
pour  le  piano  seule  by  the  legal  personal  representati 
of  Bock  and  Bote  to  the  plaintiff,  were  similar. 

The  plaintiff  then  proved  that  the  opera,  book, 
musical  composition  in  question  had  been  composed 
Otto  Nicciai  at  Berlin   in   Prussia,  and   that   he   Irm 
assigned    his    copyright   therein  to   a  firm   of    xnxjt 
sellers  there  caUed  Bote  ^  Bock ;  that  they  publisE:~» 
thepianforte  score  of  the  opera,  and  then  made  the  en^ 
numbered  1,    of  the  work   in  the   Registry   Book 
Stationers^  Hall;  that  the  property  in  the  opera  a 
score  was  vested  by  assignment  in  the  plaintiff,  "W 
had,  if  the  requirements  of  stats.  5  &  6  Vict.  c.  45. 
7  &  8  Vict,  c.  12.  had  been  complied  with,  title  to  sxae 
for  an  infringement    in  this  country;    and  that    tlie 
defendants  had   published   in   this  country  the  pieces 
named  in  the  declaration,  and  as  to  which  pieces  en  tries 
had  been  made  in  the  Book  of  Registry. 
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The  copy  of  each  of  the  books  delivered    to   the      [1867.] 
)fficer  of   the  Stationers'  Company  when  the  entries       wood 
lumbered  1, 2  and  3  respectively  were  made  was  produced      bomet 
)j  an  assistant  from  the  Library  of  the  British  Museum^ 
nd   put  in  evidence  by  the  plaintiff     The  title  or 
rontispiece  of   the    book    delivered  when  the  entry 
umbered  1  was  made  was  as  follows : — 

"  Die  Lustigen  Weiber 

von  Windsor. 

Komisch  Phantastische  Oper  in  drei  Akten^ 

*  Mit  Tanz 

fach  Shakespeare's  Gleichnamigen  Lustspiel  Bearbeitet 

von 
H.  S.  Mosenthal ; 

Musik  von 

Otto  Nicolai, 

Konige  Preussischer  Kapellmeister." 

Then  followed  a  list  of  the  arrangements  in  which 
ic  music  of  the  opera  and  parts  of  it  were  published, 
notice  that  it  was  the  property  of  the  publishers^  and 
e  names  and  addresses  of  the  publishers  [Bote  8f  Bock) 

Berlin  and  Posen  and  other  towns;  and  a  memoran- 
im  of  entry  at  Stationers^  Hall,  and  deposit  at  the 
ibliotheqtie  Imperiale  of  France, 

The  title  page  or  frontispiece  of  the  book  delivered 
ien  the  entries  numbered  2,  3,  were  made  shewed  the 
me  title. 

Two  certified  copies  of  entries  in  the  Registry  Book 
Stationers'  Hall  were  given   in    evidence  for  the 
fendants. 


RmlVMAor.    Ko- 

"iJi^iii^B.' 

ud 

miache  Opor,  in  3 

G.  a«*. 

Akten.  Text  duIi 

in  Btrlin. 

Sluiktptart  von  A. 

8.  Mottnthai.  Pv 

titnr. 

The  certificate  of  the  r^steriog  officer,  dsl 
3rd  December,  1864,  was  appended. 

The  entry  Bninbered  10  was  the  entry  of  ihe 
ment  of  the  same  piece  by  the  legal  personal  re 
tatives  of  Bock  ^  Bote  to  the  plaintiff. 

The  copy  of  the  book  delivered  to  the  officer 
Stationers'  Company  when  the  entry  numbered 
made  was  alao  prodnced  by  the  assistant  frc 
Britiak  Mvseum,  and  put  in  evidence  upon  the 
the  defendants.  The  title  page  or  frontispiece  i 
same  as  that  of  the  book  delivered  when  the 
numbered  2  and  3  were  made.  It  was  admit 
the  defendants  that  this  book  had  never  bee 
lished. 

On  the  27th  August,  1346,  Her  Majesty  n: 
Order  in  Council  whereby,  after  reciting  that  i 
had  been  concluded  between  Her  Majesty  and  tl 
of  Prutaia  wherebv  due  urotection  bad  been  i 
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7  &  8  Vict.  c.  12.  (amongst  other  things),  ordered  that  [1867.] 
irom  the  Ist  day  of  September,  1846,  the  authors  of  wood 
hooks  and  musical  compositions  in  which  the  laws  of  bomsy. 
Great  Britain  give  to  British  subjects  the  privilege*  of 
copyright^  and  the  executors,  administrators  and  assigns 
of  such  authors,  should,  as  respects  works  first  published 
within  the  dominions  of  Prussia  after  the  1st  day  of 
September,  1846,  have  the  privilege  of  copyright  therein 
for  a  period  equal  to  the  term  of  copyright  which  authors 
of  the  like  works  respectively  first  published  in  the 
United  Kingdom  were  by  law  entitled  to ;  provided  such 
books  and  musical  compositions  had  been  registered  and 
copies  thereof  had  been  delivered  according  to  the 
requirements  of  the  recited  Act  within  twelve  months 
after  the  first  publication  thereof  in  any  part  of  the 
Prussian  dominions. 

In  their  notice  of  objections  delivered  pursuant  to 
Stat.  5  &  6  Vict.  c.  45.  s.  16.,  the  defendants  stated  that 
the  book  or  musical  composition  mentioned  in  each  of 
the  counts  of  the  declaration  was  arranged,  composed 
and  written  by  an  author  whose  names  were  Ferdinand 
Friedrick  Brissler ;  and  by  that  section  it  is  provided 
that  no  other  objection  is  to  be  allowed  to  be  made  at 
the  trial  on  behalf  of  a  defendant  than  the  objections 
stated  in  the  notice,  or  that  any  other  person  was  the 
author  of  such  book  than  the  person  specified  in  such 
notice. 

The  defendants  gave  no  evidence  that  the  book  or 
musical  composition  was  arranged,  composed  or  written 
by  Ferdinand  Friedrick  Brissler,  but  a  witness  called  by 
the  plaintiff,  who  was  the  managing  roan  in  the  firm  of 
Messrs.  Bote  8[  Bock,  produced  from  the  Rmfal  Theatre 
lAbrary  at  Berlin  the  play  bill  of  the  first  represcn- 
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[1867.]      tation  of  the  "  Merry  Wives  of  Windsor"  in  that  di 
yi^        on   the   9th  March,   1849.     On  crosa-examiiuttion  1 

g^^_  stated  that  Mr.  Brixtler,  of  BerUn,  waa  employed 
make  the  musical  arrangements  of  the  opera,  that  ti 
opera  was  NicoltWa,  and  the  pianoforte  arrangeme 
Brisiler'a ;  that  Nteolai  died  about  two  months  after  tl 
first  representation  of  the  opera,  and  had  not  time  in  l 
lifetime  to  maVe  any  arrangements  from  it. 

It  was  coutended  for  the  defendants  that,  though  tl 
plaintiff  was  the  assignee  of  the  copyright  if  copyrig 
existed,  the  requirements  of  atats.  6  &  6  VtcL  c.  46.  ai 
7  &  8  Vict.  c.  12.  had  not  been  complied  with,  and  th 
therefore  he  was  not  entitled  to  sue  for  an  in&ingeme 
of  the  copyright  in  this  country.  It  was  admitted  thi 
if  the  plaintiff  was  the  proprietor  of  a  subsisting  oop 
right  in  any  or  either  of  the  books  included  in  t] 
declaration,  there  had  been  an  infringement  of  the  aan 
by  the  defendants  having  published  them ;  and  it  w 
agreed  that  the  damages  which  the  plaintiff  hi 
sustained  by  reason  of  such  infringement  should 
ascertained  by  one  of  the  Afasters  of  this  Court.  B 
it  was  contended  on  the  part  of  the  defendants  that  t 
plaintiff  had  not  proved  his  case  aa  to  the  copyrights 
dispute,  or  any  or  either  of  them ;  first,  becaose 
copyright  in  Enff/and  had  been  acquired  in  anyoreiti 
of  the  books  in  cousequence  of  the  requirements  of  s> 
7  &  8  Vict.  e.  12.,  and  the  Order  in  Council  not  having  b« 
complied  with  in  several  particulars.  Secondly,  becsu 
assuming  such  copyright  to  be  subsisting,  it  had  i 
been  assigned  to  the  plaintiff  according  to  the  pro 
sions  of  staL  5  &  6  Vict.  c.  45.  *.  18,  Lastly,  becsiu 
assuming  any  or  either  of  the  copyrights  in  dispute  to  bi 
subsisting  and  to  have  been  duly  assigned  to  the  plaintifl 
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**^     could  not  maintain  the  action  because,  before  its      [1867.] 
^^^^mencement,  he  had  not  caused  an  entry  to  be  made       y^ood 
**^     the  Book  of  Registry  at  Stationers'  HaU,  pursuant  to 
^*^t.  5  &  6  Vict.  c.  12.  8.  24.,  as  to  any  or  either  of  the 
^^^^^Cfcks  or  musical  compositions. 

The    Lord   Chief  Justice  thereupon  nonsuited   the 
I^^^intiflf,  reserving  leave  to  move  to  enter  the  verdict  for 
^*ii,  the  damages  to  be  assessed  by  a  Master  of  the 
^^'Ourt  if  necessary. 

Stat.  5  &  6  Vict.  c.  45.,  to  amend  the  law  of  copyright 
-^y  the  interpretation  clause,  sect  2,  the  word  "  book" 
^^cludes  "every  sheet  of  music."     Sect.  11  requires  a 
oook  of  registry  to  be  kept  at  the  Hall  of  the  Stationers' 
Company  wherein   may  be  registered,  as  thereinafter 
^acted^  ''  the  proprietorship  in  the  copyright  of  books, 
and  assignments  thereof,  and  in  dramatic  and  musical 
pieces  ;^'  and  a  copy  of  any  entry  in  that  book,  certified 
by  the  officers  appointed  by  the  Cojnpany  for  the  pur- 
poses of  the  Act,  is  to  be  prima  facie  proof  of  the  pro- 
prietorship   or    assignment    of  copyright,    as  therein 
expressed,  but  subject  to  be  rebutted  by  other  evidence. 
By  sect.  18  it  shall  be  lawful  for  the  proprietor  of  copy- 
right in  any  book  "  to  make  entry  in  the  Registry  Book 
of  the  Stationers'  Company  of  the  title  of  such  book, 
the  time  of  the  first  publication  thereof,  the  name  and 
place  of  abode  of  the  publisher  thereof,  and  the  name  and 
the  place  of  abode  of  the  proprietor  of  the  copyright  of  the 
Said  book,  or  of  any  portion  of  such  copyright,  in  the  form 
in  that  behalf  given  in  the  Schedule  to  this  Act  annexed ;'' 
and  **  it  shall  be  lawful  for  every  such  registered  pro- 
prietor to  assign  his  interest,  or  any  portion  of  his  interest 
therein,  by  making  entry  in  the  said  Book  of  Registry  of 
auch  assignment,  and  of  the  name  and  place  of  abode  of 
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the  assignee  thereof,  in  the  form  given  in  that  beha 
the  said  Schedule;"  and  "such  assignment  ao  em 
■  .  .  .  shall  be  of  the  same  force  and  effect 
snch  assignment  had  been  made  hy  deed." 

The  form  No.  5  in  the  Schedule,  in  the  col 
headed  "  Assiguee  of  copyright"  gives  "  C.  DP  i 
without  the  place  of  abode. 

By  sect.  24  no  proprietor  of  copyright  in  any  1 
"shall  maintain  any  action  or  suit,  at  lav  or  in  eq 
or  any  summary  proceeding,  in  respect  of  any  infri 
ment  of  such  copyright,  unless  he  shall,  before  i 
menciog  such  action,  suit,  or  proceeding,  have  cause 
entry  to  be  made,  in  the  Book  of  Begistry  of  the  Statio 
Company,  of  such  book,  pursuant  to  this  Act :  Fro* 
always,  that  the  omission  to  make  such  entry  shall 
affect  the  copyright  in  any  book,  but  only  the  rigt 
sue  or  proceed  in  respect  of  the  infringement  there 
aforesaid :  Provided  also,  that  nothing  herein  conta 
shall  prejudice  the  remedies  which  the  proprietor  of 
sole  liberty  of  representing  any  dramatic  piece  shall  1 
by  virtue  of"  stat.  3  &  4  W'.  4.  c.  15.,  "althougl 
entry  shall  be  made  iu  the  Book  of  Registry  aforesai 
Stat.  7  &  8  Vict.  a.  12.,  to  Amend  the  Law  relatin 
International  Copyright.  Sect.  1  repeals  the  prev 
International  Copyright  Act,  1  &  2  Vict.  c.  59.  Sec 
empowers  the  Queen,  by  Order  in  Council,  to  di 
that,  as  respects  "  books,'"  and  that  word  by  the  in 
prettition  clause,  sect.  20,  includes  "  sheet  of  mus 
which  shall  be  first  published  in  a  foreign  country  to 
named  in  the  Order,  the  authors  and  their  assigns  sli 
have  the  privilege  of  copyright  therein  during  sii 
period  as  shall  be  defined  in  the  Onler,  not  eicecdi 
the  term  of  copyright  which  authors  of  like  works  li 
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published  in  the   United   Kingdom  may  be  entitled  to.       [1867.] 
^y  sect.  3,  when  the  Order  relates  to  books,  the  enact-        Wooi^ 
'^ents  of  the  Copyright  Amendment  Act,  5  &  6  Vict.       booset. 
^»    -4.6.,  as  to  the  copyright  in  books  first  published  in 
^*^i3    country,   shall  apply  to  the  books  to  which  the 
^>^er  extends^  and  which  shall  have  been  registered  as 
^-Hereinafter  provided,  in  the  same  manner  as  if  they 
^^^re  first  published  in  the  United  Kingdom. 

By  sect  6,  '^  no  author  of  any  book,  dramatic  piece 

^Y  musical  composition,  or  his  executors,  administrators, 

^r  assigns,  and  no  inventor,  designer,  or  engraver  of  any 

^riut,  or  maker  of  any  article  of  sculpture,  or  other 

^ork  of  art,  his  executors,  administrators,  or  assigns, 

^hall  be  entitled  to  the  benefit  of  this  Act,  or  of  any 

Order  in  Council  to  be  issued  in  pursuance  thereof, 

Xinless,  within  a  time  or  times  to  be  in  that  behalf 

prescribed  in  each  such  Order  in  Council,  such  book, 

dramatic  piece,  musical  composition,  print,  article  of 

sculpture,  or  other  work  of  art,  shall  have  been  so 

^registered,  and  such  copy  thereof  shall  have  been  so 

delivered  as  hereinafter  is  mentioned;  (that  is  to  say,) 

as  r^ards  such  book,  and  also  such  dramatic  piece  or 

musical  composition,  (in  the  event  of  the  same  having 

been  printed,)  the  title  to  the  copy  thereof,  the  name 

and  place  of  abode  of  the  author  or  composer  thereof, 

the  name  and  place  of  abode  of   the  proprietor  of 

the    copyright    thereof,   the  time    and    place  of  the 

first  publication,  representation,  or  performance  thereof, 

as  the   case   may  be,  in  the  foreign   country  named 

in  the   Order  in   Council    under  which   the   benefits 

of  this  Act  shall  be  claimed,  shall  be  entered  in  the 

Register  Book  of  the  Company  of  Stationers  in  London, 

and  one  printed  copy  of  the  wliole  of  such  book,  and  of 
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such  dramatic  piece  or  musical  composition^  in 
event  of  the  same  having  been  printed^  and  of  ev 
volume  thereof^  upon  the  best  paper  upon  which 
largest  number  or  impression  of  the  book^  drami 
piece^  or  musical  composition  shall  have  been  prio 
for  sale^  together  with  all  maps  und  prints  relat 
thereto,  shall  be  delivered  to  the  officer  of  the  Ck)mpj 
of  Stationers  at  the  Hall  of  the  said  Ck)mpany ;  anc 
regards  dramatic  pieces  and  musical  compositions 
manuscript,  the  title  to  the  same,  the  name  and  pi 
of  abode  of  the  author  or  composer  thereof,  the  na 
and  place  of  abode  of  the  proprietor  of  the  right 
representing  or  performing  the  same,  and  the  time  i 
place  of  the  first  representation  or  performance  then 
in  the  country  named  in  the  Order  in  Ck)uncil  und 
which  the  benefit  of  the  Act  shall  be  claimed,  shall  I 
entered  in  the  said  Register  Book  of  the  said  Compai 
of  Stationers  in  London ;  and  as  regards  prints,  the  tit 
thereof,  the  name  and  place  of  abode  of  the  invento 
designer,  or  engraver  thereof,  the  name  of  the  proprietc 
of  the  copyright  therein,  and  the  time  and  place  of  tl 
first  publication  thereof  in  the  foreign  country  name 
in  the  Order  in  Council  under  which  the  benefits  ( 
the  Act  shall  be  claimed,  shall  be  entered  in  tl 
said  Register  Book  of  the  said  Company  of  Stationei 
in  London,  and  a  copy  of  such  print,  upon  the  be 
paper  upon  which  the  largest  number  or  impressions  ( 
the  print  shall  have  been  printed  for  sale,  shall  \ 
delivered  to  the  officer  of  the  Company  of  Stationers  i 
the  Hall  of  the  said  Company ;  and  as  regards  any  sac 
article  of  sculpture,  or  any  such  other  work  of  art  i 
aforesaid,  a  descriptive  title  thereof,  the  name  and  plac 
of  abode  of  the  maker  thereof,  the  name  of  the  pre 


XXX.   VICTORIA.  888 

ietor  of  the  copyright  therein,  and  the  time  and  place      [1867.] 
its  first  publication  iu  the  foreign  country  named        Wood 
the  Order  in  Council  under  which  the  benefit  of      boosbt. 
is   Act    shall  be  claimed,  shall  be  entered  in   the 
id    Register  Book   of   the    said    Company  of    Sta- 
rtlers in  London  ;'^  &c. 

Sect.  7.  If  a  book  is  published  anonymously  it 
all  be  sufficient  to  insert  in  the  entry  thereof  in 
e  Roister  Book  the  name  and  place  of  abode  of 
e  first  publisher  thereof,  &c. 

Sect.  8.  ''  The  several  enactments  in  the  said  Copyright 
Oiendment  Act  contained  with  relation  to  keeping  the 
id  Register  Book,  and  the  inspection  thereof,  the  searches 
lerein,  and  the  delivery  of  certified  and  stamped  copies 
Lereof,  the  reception  of  such  copies  in  evidence,  the 
aking  of  false  entries  in  the  said  book,  and  the  pro- 
iction  in  evidence  of  papers  falsely  purporting  to  be 
^pies  of  entries  in  the  said  book,  the  applications  to 
le  Courts  and  Judges  by  persons  aggrieved  by  entries 
I  the  said  book,  and  the  expunging  and  varying  such 
itries,  shall  apply  to  the  books,  dramatic  pieces,  and 
tisical  compositions,  prints,  articles  of  sculpture,  and 
her  works  of  art,  to  which  any  Order  in  Council 
med  in  pursuance  of  this  Act  shall  extend,  and  to  the 
itries  and  assignments  of  copyright  and  proprietorship 
erein,  in  such  and  the  same  manner  as  if  such  enact- 
ents  were  here  expressly  enacted  in  relation  thereto, 
ve  and  except  that  the  forms  of  entry  prescribed  by 
e  said  Copyright  Amendment  Act  may  be  varied  to 
eet  the  circumstances  of  the  case,'^  &c. 
Sect  19.  "  Neither  the  author  of  any  book,  nor  the 
itbor  or  composer  of  any  dramatic  piece  or  musical 
imposition,  &c.,  which  shall  after  the  passing  of  this 
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[1867.]      Act  be  first  published  out  of  Her  HajestT^s  Doe 

Wood        sb^U  bave  aoy  copyrigbt  tbereia  respectiTel;, 

BooRKr.      exclusive  right  to  the  public  reprcseutatioo  or  p 

auce  thereof,  otherwise  than  snch  (if  any)  as  1 

become  entitled  to  uDder  this  Act." 

In  Hilary  Term,  1866, 

Parry  Seijt.  obtained  a  rule  in  pursuance  c 
reserved  on  the  ground  that  the  copyright  in  th 
had  been  properly  registered  under  the  Copyrigl 
and  that  it  had  been  duly  assigned  to  the  plaint 
that  the  assignment  had  been  duly  registered 
the  Acts  so  that  the  plaintiff  was  entitled  to 
under  the  assignment. 

January  11.  Coleridge,  Brown  and  Robtrbm 
shewed  cauite.— The  declaration  relates  to  mudca 
positions  composed  by  a  foreigner  and  first  pu 
abroad ;  therefore  the  plaintiff,  as  assignee  of  the  ( 
proprietor,  must  in  pursuance  of  sect.  19  of  stst. 
Vict.  c.  12.  found  his  claim  to  copyright  on  th 
only. 

First.  The  books  or  musical  compositions  we 
registered  in  the  Book  of  Eegistry  at  the  Stat 
Company  as  required  by  stat.  7  &  8  Vict,  c.  12.  i. 
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May  8th.  Roherlon  Blaine  raotrA  tor  a  rule  calling  upon  the  pUinliff 

cauEc  whj  thv  entriea  in  the  Reg;iBU7  Book  of  (h«  SUtianen'  C 
rclatitig  ta  the  muaical  compositioiiB  id  the  declaration  mrntiouM 
not  be  expunged,  on  Ihe  gioand  that  the;  did  not  eomplj  «l 
7  &  8  i'icl.  e.  12.  ».  0. ;  or  why  fiirthec  proceedings  in  thp  action 
not  ho  ^taytd. — Fint.  The  entriee  do  not  alale  the  name  of  t 
Hiithor  or  mnipoaer  as  ri^uircd  bj  ttat.  7  &  8  I'ict.  c,  Vi.  i. ' 
^hcnU're   l\v  [.Inmliflfs  common  law  right   to  publish  thwt 
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and  by  the  Order  in  Council  they  must  be  registered 
irithin  twelve  months  after  the  first  publication.  1.  The 
entry  does  not  give  the  full  title  of  the  book  as  it  appears 
in  the  title  page :  it  omits  that  the  opera  is  in  three  acts, 
with  dance^  after  the  like  named  comedy  of  Shakespeare^ 
prepared  by  Mosenthal.  Also  the  words  pianoforte 
score,  which  are  not  in  the  title  page,  are  added.  The 
title  page,  with  the  name  of  the  publishers,  should  be 
copied  in  order  that  the  work  may  be  identified.  The 
words  of  sect  6  of  stat.  7  &  8  Vict,  c.  12.  are,  •'  title 
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sitions  is  not  affected  by  them.  By  stat.  5  &  6  Fict.  c.  45.  a.  14.,  applied 
to  entries  under  stat.  7  &  8  Vict  c.  12.,  "  If  any  person  shall  deem  him- 
self aggriered  by  any  entry  made  under  colour  of  this  Act  in  the  said 
Book  of  Registry"  he  may  apply  to  the  Court  or  a  Judge  "for  an  order 
that  such  entry  may  be  expunged  or  varied.*'  [Blackburn  J,  If  the 
entiy  is  defective,  it  is  the  better  for  the  defendant.  MeUor  Z*  ,li  vtq 
order  the  entry  to  be  expimged,  the  plaintiff  will  be  put  out  of  condition 
to  proceed  with  the  action.  Therefore  you  ask  us  to  determine  that 
the  entries  are  invalid,  without  the  defendant  having  an  opportunity  of 
taking  the  opinion  of  a  Court  of  error.  Cockbum  C.  J.  This  is  an 
application  to  the  discretion  of  the  Court,  which  ought  not  to  be  exer- 
cised on  a  subtle  objection.  We  must  see  that  the  party  applying  is 
aggrieved  before  we  order  an  entry  to  be  expunged  which  we  have  no 
power  to  restore.]  Secondly.  By  stat.  5  &  6  Vict,  c,  45.  s.  2A,f  which  is 
incorporated  in  stat.  7  &  8  Viet,  c.  12.,  no  proprietor  of  cop3rright  in 
any  book  shall  maintain  an  action  for  infringement  of  it  unless  he  shall 
have  caused  an  entry  to  be  made  in  the  Book  of  Eegistiy  of  the  book 
pursuant  to  the  Act.  [Blackburn  J.  The  defendant  has  pleaded  to 
the  action.  This  is  not  ground  for  a  summary  application  to  the  Court. 
Such  a  defence  is  to  be  made  by  plea,  the  decision  upon  which  would 
be  subject  to  the  judgment  of  a  Court  of  error.  Mellor  J.  It  might 
as  well  be  said  that  a  defence  arising  on  the  Statute  of  Frauds  or 
Statute  of  Limitations  was  ground  for  staying  proceedings.] 

Needham  appeared  to  shew  cause  in*  the  first  instance,  but  was  not 
heard. 


Per  Curiam.    (Cockbuhn  C,  J.,  Blacxbubn  and  Mellor  JJ.) 

Kule  refused. 
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to  the  copy  thereof,"  which  means  the  title  to  the  cop 
of  the  book  deposited  at  the  Stationeri  Hall.  Tli 
heading  of  the  aecoad  column  of  the  entiy  is,  "Title  ( 
the  Book."  [ZiuA  J.  Further  on  in  the  section  a 
regarde  dramatic  pieces  and  mnrical  compositions  i 
manuacript  "the  title  to  the  name"  is  spoken  of;  bu 
aa  regards  prints  and  sculpture  the  expression  is,  "titl 
thereof."  The  words  "title  to  the  copy  thereof "  ma; 
mean  "copyright,"  and  then  the  author  should  stat 
in  what  character  he  claims.  Blackburn  J.  It  i 
assumed  that  musical  compositions  in  manuscript  moa 
have  a  title,  which  is  not  necessarily  the  case;  bu 
where  the  music  is  printed  it  must  mean  that  the  titli 
to  the  printed  copy  should  be  entered,  the  word  "title* 
having  the  same  meaning  as  in  stat.  5  &  6  fict.  c.  45 
«.  13.]  There  is  no  reason  why  a  difference  aliould  b< 
made  in  this  respect  between  BritUh  and  foreign  books 
2.  The  name  of  the  real  author  or  composer  is  not  givei 
in  the  entry,  and  it  is  essential  that  it  should  be,  becaust 
copyright  endures  in  the  alternative  for  the  natural  life  o: 
the  author  or  composer  and  for  the  further  term  of  sevei 
years  commencing  at  the  time  of  his  death,  or  for  the 
period  of  forty-two  years  from  the  first  publication ;  stat 
5  &  6  Vict.  c.  45.  s,  3.  Otto  Nicolai  was  the  composer  oi 
the  opera,  but  the  piano  score  was  arranged  by  Brisskj 
after  NicolaCa  death.  The  piano  score  is  sometbiug 
more  than  Nicolai'a  composition ;  it  contains  an  essential 
part  of  which  Brisster  is  the  author.  The  arrangement 
of  the  opera  score  for  the  piano  involves  laboar  as  wel 
as  intelligence  and  skill,  which  constitute  it  a  new 
work.  In  Renouard  Tratte  des  Droits  tTAutenrm 
tome  2,  p.  190,  part  4,  chap.  3,  sect.  78,  it  is  said ; — 
"  Des  arrangemens,  variations,  walses,  contredanses,  etc.. 
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composes  sur  un  theme^  un  air^  un  motif  mSme^  appar-      [1867.] 
tenant  an  domaine  public;  des  pots-pourris,  sorte  de        wood 
compilation  musicale,  disposes  dans  un  certain  ordre  et 
avec  certaines    liaisons    ou    transitions^   sont-ils    des 
objets  de  privilege?     Je  nliesite  pas  a  croire  que  la 
solution  aflSrmative  resulte  des  principes  generaux  sur 
la  mati^re^  exposes  au  commencement  de  ce  chapitre. 
II  resulte  des  memes  principes  que  ces  compositions 
ne  confereront  un  privilege  qu'autant  qu'elles  suppose- 
ront  de  I'art,  du  travail,  un  effort  d'intelligence ;  qu'elles 
seront,  en  un  mot,  une  production  de  I'esprit.'^     And 
with  this  agrees  what  Lord  Hardwicke  said  as  to  abridg- 
ments  in   Gyles  v.    Wilcox  (a): — '* Where  books   are 
colourably  shortened  only,  they  are  undoubtedly  within 
the  meaning  of  the  Act  of  Parliament,'^  8  Ann.  c,  19., 
"  and  are  a  mere  evasion  of  the  statute,  and  cannot  be 
called  an  abridgment.     But  this  must  not  be  carried 
80  far  as  to  restrain  persons  from  making  a  real  and 
fair  abridgment,  for  abridgments  may  with  great  pro- 
priety be  called  a  new  book,  because  not  only  the  paper 
aud  print,  but  the  invention,  learning,  and  judgment  of 
the  author  is  shewn  in  them,  and  in  many  cases  are 
extremely  useful."     [^Blackburn  J.     Could  any  person 
print  Brissler*9  arrangement  for  the  pianoforte  without 
infringing  Nicolats  copyright  in  the  opera?]     A  novel 
ttiay  be  dramatised  without  the  consent  of  the  author ; 
Jteade  v.  Conquest  {b):  but  if  the  author  of  a  drama 
publishes   a  novel   founded    upon   it,   another    person 
cannot  construct  a  drama  from  the  novel,  taking  the 

(a)  2  Atk,  141.  143.  Lord  Campbell,  Lives  of  ChanceUors,  vol.  T), 
p.  56,  questions  the  rule  that  an  abridgment  of  a  book  may  be  published 
against  the  consent  of  the  author.  And  see  Curtis  on  the  Law  of  Copy- 
Tight,  265-280. 

(6)  9  C.  B.  N.  S,  755. 
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[1887.1  sceneB  from  it  which  had  been  imported  from  th 
:^^  original  drama;  Reade  v.  Conqiiat(a).  3.  The  thin 
objection  applies  to  the  second  count  for  the  infringemen 
of  the  copyright  in  the  overture :  stat.  7  &  8  Vict.  c.  IS 
a.  6.  requires  the  time  and  place  of  the  first  pnbltcatio 
or  performance  to  be  entered,  and  the  entry  gives  tl 
year  only.  The  day  of  the  first  publication  or  perforn 
ance  is  important,  because  the  period  of  the  copyright  i 
measured  from  it,  and  if  the  day  is  not  given  a  person  hi 
no  information  when  he  may  publish  the  music  or  repn 
sent  the  opera  without  infringing  the  copyright ;  Sayer  ^ 
Dicey  {b).  In  Low  v.  Rmttltdge  (c),  before  KindtrtU 
V.  C,  an  error  of  two  days  only  was  held  to  be  iatal. 

Secondly.  The  entry  of  the  assignment  of  the  copj 
right  to  the  plaintiff  was  not  made  as  required  by  sta 
6  &;  6  Vict  e.  45.  s.  18.  This  objection  is  fatal  to  a 
the  counts.  In  the  last  column  of  ^e  certifie<i  copit 
of  the  entries  of  assignment  to  the  plaintiff  the  oam 
only  is  mentioned,  and  not  his  place  of  abode :  thi 
omission  vitiates  the  assignment  because  it  is  not  mad 
in  the  form  required  by  the  Act;  Low  t.  Routledge  {d 
per  Kinda-iky  V.  C.  In  the  form  No.  5  in  the  ScheduJ 
in  the  third  and  fourth  colamns  only  appear  "  A.  B."  an 
"  C.  D.  •"  but  that  cannot  alter  the  express  enactmei 
in  sect.  13.  By  sect.  25  of  that  Act  copyright  is  deeme 
personal  property;  and  the  term  "  proprietor"  in  sect 
15,  16,  17  and  23  is  not  confined  to  the  original  pn 
prietor,  but  includes  the  person  who  takes  the  propert 
in  the  copyright  by  assignment,  and  there  is  no  reasa 
why  in  sect  _24  it  should  be  so  confined.     [Lmh  J.     1 

(a)  11  C.  B.  N.  3.  479.  {*)  3  WUt.  60. 

(c)  33  L.  J.  Chanc.  717 ;  10  Jur.  Jtf.  &  022. 

(d)  33  L.  J.  Chant.  717.  724 ;  10  Jur.  N.  S.  922.  926. 
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sect.  20  the  person  iivbo  composes  the  music  is  called      [1867.] 
the  author.     But  no   dne  of  the   forms  requires   the        Wood 
name  of  the  author  to  be  registered:   the  public  are       Booset. 
concerned  only  with  the  question  who  the  proprietor  is. 
By  Stat.  7  &  8  Vict.  c.  12.  8.  6.  the  author  of  the  book 
is  the  only  person   who  can  register.]     The  deed  of 
assignment  does  not  alter  the  case  j  for  stat.  5  &  6  Vict 
c.  45.  s.  24.  disentitles  a  proprietor,  howsoever  his  pro- 
perty was  acquired,  from  bringing  an  action  unless  an 
entry  has  been  made  pursuant  to  the  Act.    The  intention 
of  the  Legislature  was^  that  there  should  be  an  entry  of 
the  assignment  though  it  were  by  deed.     [They  also 
referred  to  sect.  22  (a).] 

Jan,  12.  Parry  Seijt.,  Patchett  and  Popham  Pike,  in 
support  of  the  rule — The  first  question  is,  whether  the 
foreign  owners  of  the  copyright  in  this  musical  compo- 
sition have  complied  with  the  requisitions  of  stat. 
7  &  8  Vict  c.  12.  8.6.  1.  The  real  title  of  the  opera  or 
musical  composition  is  *'  Die  Lustigen  Weiber  von  Wind' 
8ori^  that  it  is  a  comic  opera;  in  three  acts,  from  the 
text  of  Shakespeare,  and  that  the  German  words  of  the 
opera  were  by  Mosenthal  is  no  part  of  the  title.  2.  The 
creative  mind  is  that  of  the  composer  of  the  opera; 
Brisiler  only  arranged  and  altered  the  mode  of  dealing 
with  the  work  of  Nicolai  for  a  particular  purpose.  A 
melody  could  not  be  adapted  without  permission  from 
the  composer  of  it  {b).  [Blackburn  J.  To  take  an  illustra- 
tion from  patents,  is  the  arrangement  for  the  piano  a 
substitution  of  mechanical  equivalents,  or  a  new  inven- 

(a)  See  Lacy  t.  Rhys,  AB.^  8.  873,  pL  2. 

{h)  See  UAlmaine  v.  Boosey,  per  Lord  Abinger,  1  K  #  C.  Eich.  Eq. 
288.  a02. 
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[1867.]  tioD  ?  Lutk  3.  There  ia  an  essential  difference  betwee 
YiooD        *  patent  right  and  copyright ;  two  persona  might  writ 

BoMET  "  '^^^i^^i  °'f  cotnpose  a  piece  of  munc  on  the  same  sul 
ject,  and  each  have  copyright  in  his  production  ;  but 
two  persona,  working  independently  of  each  other,  h' 
apon  the  aame  invention,  the  first  who  obtains  a  patet 
for  it  exclndea  the  other.  Blackburn  J.  la  not  tli 
peraon  who  arranges  the  piano  score  the  author  withi 
the  meaning  of  sect.  6?]  If  the  entry  had  bee 
"  pianoforte  score  by  BriuUr,"  it  would  hare  bee 
antrue ;  for  instmrnentation  is  only  a  means  of  perforn 
ing  the  opera ;  the  piano  score  consiats  of  one  line  ( 
notea  for  the  voice,  another  for  the  treble,  and  a  thir 
for  the  bass ;  the  notes  are  the  notes  of  the  compose 
in  composing  the  opera  he  virtually  composes  the  pian 
score.  Shaketpear^i  tragedy  of  Richard  III.,  arrange 
for  acting  by  Colky  Cibber,  is  still  Shaketpear^s.  [^Blad 
burn  J.  But  Skakeipeare  was  not  the  author  of  th 
arrangement.  Cockbum  C.  J.  And  the  merit  of  arrangt 
meats  made  by  different  persona  might  be  very  different. 
The  piano  score  contains  the  whole  opera.  ICocl 
bu}-n  C.  J-  It  is  not  a  mere  arrangement ;  it  is  takin 
the  pith  of  the  varions  instruments,  and  coaceotratin 
them  in  one.]  Further,  the  persons  who  employe 
BrissUr  to  arrange  the  piano  acore  were  the  proprietoi 
of  it ;  Hatton  v,  Kean  {a),  per  Crowdtr  3.  There  wi 
only  parol  evidence  that  Britsler  arranged  it.  3.  Tl 
opera  having  been  originally  published  abroad,  the  stab 
ment  of  the  year  of  publication  is  sufficient :  Booset/  ' 
Davidson {b),\>eioK  WightmanS.  [BlackbumS.  Hei 
the  party  is  setting  out  his  own  title.]  Stat.  7  &  8  Vic 
c.  1 2.  s.  8.  enacts  that  the  provisions  of  stat.  5  &  6  Vic 
(a)  7  C.  B.  A'.  S.  2tt8.  281.  (*)  4  D.  4-  L.  147.  15.1 
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r.  45.,  as  regards  entries  in  the  Registry  Book,  shall  apply      [1867.] 
to  entries  under  that  Act,  "  save  and  except  that  the        wood 
forms  of  entry  prescribed  by"  stat.  5  &  6  Vict.  c.  46.       boosbt. 
''may  be  varied   to   meet  the  circumstances   of   the 
case."     By  sect.   14  of   stat.   5  &  6  Vict.  c.  45.  the 
registrar   has  authority  to  vary  the  entry  upon  pro- 
cSaction  of  an  order  to  that  effect  by  one  of  the  Courts 
or    one  of  the  Judges  of  the   Courts  at  Westminster. 
The  Order  in  Council,  which  by  sect.  15  of  stat.  7  &  8 
Vict.  c.  12.  has  the  same  effect  as  if  included  in  that 
.Act,   requires  a  book  to  be  registered  within  twelve 
ivnonths,  and  it  might  be  impossible  for  an  assignee  to 
:xnake  it  within  that  time.     The  date  of  the  registration 
^^as  the  2nd  May,  1850,  and  therefore  the  publication 
T)eing  in  1850  must  have  been  between  January  1st 
mnd  May  2nd;  and  so  it  was  registered  within  twelve 
Tiionths.     [Blackburn  J.     The  object  of  stating  the  date 
is,  that  a  person  looking  at  the  entry  should  be  able  to 
iell  whether  the  copyright  had  expired.] 

Secondly.  The  assignment  to  the  plaintiff  by  deed  is 
sufficient  to  enable  him  to  sue  without  registration : 
the  legal  right  to  copyright  does  not  depend  on  it. 
Under  stat.  8  Ann.  c.  19.,  which  is  the  first  on  the 
subject  of  copyright,  the  title  of  the  book  was  the  only 
thing  necessary  to  be  registered.  In  Jefferys  v.  Boosey(a) 
Parke  B.  said  that  since  stat.  5  &  6  Vict.  c.  45.,  which 
repeals  stat  8  Ann.  c.  19.,  ^'an  assignment  may  now  be 
undoubtedly  made  in  writing,  unattested,  as  well  as  by 
entry  in  the  Registry  of  the  Stationers'  Court."  [They 
also  cited  Stevens  v.  Wildy  (A),  per  Shadwell  V.  C] 
Assuming  that  stat  7  &  8  Vict.  c.  12.  s.  3.  makes  sect. 

(a)  4  H.  L.  a  Slf).  031-2.  {h)  19  L.  J.  Chmc.  190.  192. 
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34  of  atat.  5  &  6  Vtct.  c.  45.  applicable  to  muaical  com 
positious,  still  sect.  34  refers  solel;  to  the  original  pro 
prietor.  The  assignee  of  an  Engiuh  copyright  need  noi 
register  the  assignment  to  him,  though  be  may  do  w 
nnder  sect.  13  of  the  earlier  Act,  which  gives  a  statutor] 
mode  of  assignment  saving  the  expense  of  a  deed.  Bu 
that  section  does  not  enable  the  assignee  to  aasign  hj 
entry  in  the  Book  of  Registry — if  that  had  been  intende< 
an  appropriate  form  of  entry  would  have  been  given 
There  is  no  object  in  repeating  the  entry  already  mad 
by  the  original  proprietor.  [They  referred  to  AthiOH  v 
Jonet{a),  per  EomUli/  M.  R.]  Stat.  7  &  8  Vict.  e.  12 
>.  4.  incorporates  the  Acts  relating  to  the  copyrigh 
in  prints  and  articles  of  sculptnre.  The  nune  of  thi 
sculptor  is  usually  engraved  on  his  work,  but  not  thi 
name  of  the  assignee.  [Blackburn  3.  But  those  Act 
contun  no  section  equivalent  to  sect.  34  of  stat 
6  &  6  Vict.  c.  45.]  If  sect  13  applies  to  an  assignee 
he  would  be  prevented  by  sect,  24  from  bringing  ai 
action  for  infringement  until  he  had  registered  cveri 
assignment  however  many  they  might  be.  [Bkicy>urn  J 
The  assignment  renders  the  assignee  owner  of  the  copy 
right;  but  stiil  is  he  not  proprietor  within  sect.  24? 
Sect  13  makes  a  distinction  between  proprietor  and  assig 
nee,  which  shews  that  the  Legislature  did  not  contemplat 
an  assignee  under  the  term  "  proprietor."  The  form  a 
'  entry  of  proprietorship,  No.  3,  and  that  of  assignmen 
Na  5  in  the  Schedule  are  distinct  :  the  former  i 
referred  to  in  sects.  13  and  23.  This  construction  i 
borne  out  by  the  Order  in  Council  which,  by  refereuo 
to  the  treaty  with  the  King  of  Prutsta  recited  in  it,  give 
(a)  28  Seat:  460.  463. 


XXX.   VICTORIA.  893 

a  copyright  in  musical  compositions,  provided  they  have  [1867.] 
been  registered  by  the  original  composer  or  his  lawful  Wood 
representatives  or  assigns :  it  contemplates  registration  boosbt. 
once  for  all.  [Blackburn  J.  The  treaty  cannot  affect 
the  construction  of  the  statute.]  If  an  entry  of  the 
assignment  is  necessary,  the  entry  of  the  name  of  the 
assignee  without  his  address  is  sufficient,  being  accord- 
ing to  the  form  No.  5  in  the  schedule  to  stat.  5  &  6 
Vict  c.  45.  Probably  sect.  13  inadvertently  required 
the  name  and  place  of  abode  of  the  assignee  to  be 
stated^  and  they  are  omitted  in  the  form  because  it 
was  found  to  be  unnecessary.  [Blackburn  J.  The  entry 
might  be  amended  upon  application  to  the  Court  under 
sect.  14  of  stat.  5  &  6  yicL  c.  45.  (a).]  Low  v. 
Routkdye  {b)  does  not  support  this  objection.  In 
Lover  v.  Davidson  (c),  where  the  plaintiff^  who  was 
residing  at  New  YorJc  at  the  time  the  entry  was  made, 
gave  the  address  of  his  English  publishers  in  the  entry 
under  stat.  5  &  6  Vict  c.  45%  s.  13.,  Cresswell  J.  said, 
p.  186,  "  Mr.  Lover  had  at  that  time  no  other  place  of 
abode  in  England.  He  might,  therefore,  very  properly 
describe  himself  as  of  a  place  where  he  might  be  com- 
municated with.^' 

CocKBURN  C.  J.     This  is  an  action  for  the  infringe- 
ment of  a  copyright  created  by  virtue  of  stat.  7  &  8 
Vict.  c.  12.,  amending  the  law  relating  to  International 
Copyright  and  incorporating  the  provisions  of  stat.  5  &  6 
Vict,  c,  45.     The  right  to  maintain  the  action  must, 
therefore,  depend  upon  compliance  with  the  conditions 

(a)  See  Ef  parte  Davidson,  2  E.  ^'  B.  577. 
(A)  2^L  J.  Chanc,  717;  \OJur,  N,  S.  022. 
{c)  1  a  D.  N.  S.  182. 
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[1867.]  which  those  statutes  have  attached  to  it  One  of  them 
Wood  ^®>  ^^**  *^®  work  in  respect  of  which  copyright  is 
claimed,  whether  it  be  literary  or  musical,  or  belonging 
to  any  of  the  classes  specified^  shall  be  registered  at  an 
appropriate  place,  and  certain  particulars  shall  be  entered 
on  the  register^  among  which  is  the  name  of  the  author 
or  composer  of  the  work ;  and  unless  these  particulars 
are  complied  with  the  right  which  the  statute  creates 
does  not  come  into  existence.  Tn  the  present  case  the 
work  registered  was  the  pianoforte  score^  or  the  arrange- 
ment for  the  piano^  of  the  music  of  an  opera^  Die  LuHigen 
Weiber  von  Windsor,  composed  by  OttoNicolaiy  at  Berlin; 
and  inasmuch  as  the  author  or  composer  of  the  score  is 
stated  in  the  entry  to  be  Otto  Nicolai,  and  it  turns  out 
in  point  of  fact  that  the  arrangement  for  the  piano  was 
not  made  by  him,  but  by  Ferdinand  Freiderick  Brissler, 
and  not  published  until  two  months  after  the  death  of 
Otto  Nicolai,  the  first  question  is^  whether  the  terms  of 
sect  6  have  been  complied  with,  which  requires  the 
name  of  the  author  or  composer  of  the  book  to  be 
entered  in  the  Book  of  Registry  of  the  Stationers^ 
Company.  This  depends  on  a  question  of  fact  whether 
the  arrangement  for  the  piano  is  to  be  considered  as  the 
composition  of  Otto  Nicolai,  who  was  the  author  of  the 
opera,  or  as  the  composition  of  Brissler,  who  arranged  the 
pianoforte  score.  It  has  been  very  ably  argued  on  the 
part  of  the  plaintiff  that,  as  the  opera  was  the  creation 
of  the  musical  genius  of  Utfo  Nicolai,  in  whatever  form 
the  work  is  reproduced  it  must  be  considered  as  the 
work  of  the  original  composer.  T  think  that  is  not  a. 
sound  argument :  it  is  impossible  for  any  musiciaa  ^ 
whether  composer  or  executant,  having  the  opera  in  it^ 
entirety  before  him,  that  is,  with  the  score  for  all  the 
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instruments  of  an  orchestra^  to  play  it  on  the  piano^  [1867.1 
or  to  accompany  himself  on  the  piano^  while  he  sang  ^^^]^ 
the  Yocal  part  of  the  opera.  It  would  require  time,  «^* 
mind  and  skill  to  condense  the  ordinary  score  of  the 
opera  so  as  to  form  a  pianoforte  score;  even  if  the 
original  composer  of  the  opera  undertook  the  work. 
Therefore  I  cannot  think  that  the  pianoforte  arrange- 
ment of  the  music  of  an  opera,  which  consists  of  vocal 
music  and  instrumentation  to  be  executed  by  many 
instruments,  can  be  said  to  be  other  than  a  separate  and 
distinct  work  from  the  opera  itself.  The  music  of  operas 
is  sometimes  arranged  by  the  composer,  sometimes  by 
other  persons  with  or  without  his  consent.  If  the 
arrangement  is  without  his  consent  it  may  be  an  infringe- 
ment of  copyright,  and  subject  the  party  to  an  action, 
though  it  is  not  necessary  to  decide  that  question.  Some- 
times after  the  copyright  of  the  opera  has  expired  a  new 
arrangement  is  made ;  and  could  it  be  said  that  such 
a  useful  composition,  accepted  by  the  musical  world, 
would  not  be  the  subject  of  protection  under  the  Copy- 
right Acts  ?  If  the  argument  for  the  plaintiff  is  good 
that  the  opera,  as  originally  composed,  and  any  form  in 
which  the  score  of  it  can  be  produced,  are  identical,  it 
must  follow  that  there  could  only  be  copyright  in 
the  original  opera,  and  if  the  composer  adapted  it 
to  the  piano  or  other  instrument,  he  would  not  have 
copyright  in  the  adaptation  as  distinct  from  the  opera, 
nor  would  any  other  person  who,  with  the  consent  of 
the  composer,  or  after  the  copyright  in  the  opera  had 
expired,  made  a  new  and  original  arrangement,  have  any 
copyright.  I  think,  therefore,  we  must  hold  that 
the  true  author  of  this  composition  was  not  Otto 
Nicolai  but  BrUsleVj  and  consequently  that  the  name  of 

VOL.  VII.  8    N  B.  &  8. 
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Otto  Nicolai  was  improperly  introduced  into  t1 
Regietiy.  Nicolai  being  dead,  Brittler  was  en 
Messra.  Bote  §■  Bock,  of  Berlin,  to  compose 
forte  score.  It  may  be  that  Otto  Nicolai  wa 
the  entry  to  be  the  composer  of  the  piano 
because  it  would  be  more  acceptable  to  the  mm 
under  his  uame,  but  with  that  we  have  nothing 
is  important  that  the  person  who  makes  aa  ada 
arrangement  of  this  kind  should  he  considc 
author  or  composer,  because  otherwise  such 
composition  would  not  be  protected  by  the 
Acts.  The  same  observations  apply  to  the  co 
the  overture  and  in  the  arraDgement  pour  le  p 
the  description  in  the  entries  as  to  them  being 
That  objection  is  therefore  fatal  to  the  act 
rule  to  set  aside  the  nonsuit  most  conseq 
discharged. 

With  regard  to  the  point  that  the  place  ol 
the  plaintiff  as  assignee  ought  to  have  been  ( 
the  register,  if  it  were  necessary  to  decide  it 
desire  further  time  for  consideration ;  but  the 
the  discussion  has  brought  my  mind  to  the  op 
stat.  5  &  6  Vict,  c.  45.  i.  34.,  which  requires 
proprietor  of  copyright  shall  register  the  bo 
he  is  entitled  to  bring  an  action  for  the  infi 
of  it,  does  not  apply  to  the  case  of  an  assignee 
the  proprietorship  has  been  assigned,  not  aci 
the  statutory  mode  but  by  an  independent  mod< 
as  the  copyright  is  established  in  the  original  ] 
there  is  nothing  to  prevent  him  from  assignh 
other  mode,  although  the  statute  provides  ( 
convenient  and  less  expensive  than  the  ordin 
of  conveyance  by  deed.  If  the  statute  is  resort 
terms  of  it  must  be  complied  with.    Unfortuna 
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is  a  discrepancy  between  the  enactment  in  the  13th  [1807.] 
section  and  the  Schedule  No.  5,  to  which  that  section  wood 
expressly  refers ;  the  section  requires  that  there  shall  boosbt. 
be  an  entry  *'  of  such  assignment  and  of  the  name 
and  place  of  abode  of  the  assignee  thereof  in  the  form 
given  in  that  behalf  in  the  said  Schedule/'  but  when  we 
turn  to  the  Schedule  there  is  no  reference  to  the  place 
of  abode  of  the  assignee.  Therefore  the  question  is  whe- 
ther sect  24^  which  enacts  that  no  proprietor  of  copyright 
shall  maintain  an  action  for  infringement  of  it  unless  he 
shall  have  caused  an  entry  to  be  made  in  the  Book  of 
Registry  pursuant  to  the  Act,  applies  to  an  assignee. 
I  observe  a  distinction  in  the  earlier  sections  between 
the  term  '*  proprietor/'  as  applied  to  the  person  by  whom 
the  work  is  originally  published  and  in  whom  the  pro- 
perty vested,  and  any  person  who  takes  by  assignment 
firom  him ;  and  there  is  no  provision  in  the  statute 
which'  gives  the  assignee  a  right  to  have  his  name  inserted 
in  the  Book  of  Registry  as  the  new  proprietor :  the  only 
case  in  which  the  change  of  the  name  of  the  proprietor 
is  to  be  made  is  where  the  statutory  form  of  assignment 
is  resorted  to,  and  even  in  that  case  it  is  only  the 
assignor  who  can  insist  on  the  change  being  made  in 
the  Book  of  Registry.  Taking  all  this  into  account,  it 
seems  to  me  that  to  hold  that  sect.  24  applies  to  an 
assignee,  who  has  no  power  under  the  statute  either 
through  this  Court  or  by  any  other  means  to  enforce 
registration  of  himself  as  "  proprietor,''  would  work  con- 
siderable injustice.  However  I  do  not  rest  my  judg- 
ment on  this  point. 

Blackburn  J.     On  this  rule  it  is  sufficient  if  upon 
any   one   ground   the   nonsuit    can   be   supported.     I 

3  N  2 
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11867.1  agree  with  my  Lord  in  thiokiDg  that  it  cfu 
\v^^      the  ohjectioD  founded  upon  stat.  7  fc  8  Vict.  c.  12. 

g^  '■  This  is  an  action  by  the  assignee  of  a  foreign  propi 
of  a  book  or  musical  composition  published  abi 
He  sues  as  the  owner  of  the  copyright  infringe 
this  country,  and  his  only  right  to  sae  is  under 
7  &  8  Vict.  c.  12.  and  Her  Majesty's  Order  in  Co 
by  virtue  of  that  statute  as  to  works  first  publishi 
Prussia.  The  statute  confers  upon  foreign  Ratho 
such  works  and  their  assignees  s  copyright  in  t 
provided  they  have  conformed  with  the  proviuoi 
sect  6  J  within  twelve  months  after  tbe  book  has 
first  published  there  must  be  entered  in  the  R^ 
Book  of  the  Stationers'  Company,  among  other 
ticulars,  the  name  and  place  of  abode  of  the  autbi 
composer.  Thestatate,  whether  wisely  or  expedient! 
do  not  inquire,  requires  such  sn  entry  before  eithei 
foreign  author  or  composer  or  his  assignee  can  CdI 
the  copyright  in  this  country.  Whether  this  has 
done  in  the  present  case  depends  on  the  answer  tu 
question  who  is  the  composer  of  the  pianoforte  k 
Nicoiai  composed  this  opera  at  Berlin ;  there  it  ws> 
performed  and  tbe  music  first  published ;  but  the  m 
tbe  publication  of  which  is  now  attempted  to  be 
trained  is  not  the  fbusic  as  Nicoiai  himself  compose 
but  the  pianoforte  score  of  the  same  opera.  The  reli 
of  this  score  to  the  music  of  the  opera  may  perl 
strictly  be  a  matter  to  be  ascertained  by  a  , 
assisted  by  the  evidence  of  musical  experts.  But  t1 
has  been  suflicieut  discussion  to  enable  us  to  f 
an  opinion.  When  an  opera  has  been  composed 
music  of  it  cannot  be  of  use  for  a  single  instruni 
e.  g.,  a  pianoforte,  without  some  further  procesi 
which    the    music  composed   in   score   for   the  «l 
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rchestra  is   reduced  to  a  score  for   the   pianoforte.       [1867.] 
Q  the  present  case  Nicolai  composed  the  music  of  thf        Wood 
pera,  and  subsequently  it  was  converted  into  score  for      Boosit. 
le  pianoforte  by  BrUsler  after  NicoIaCs  death.     Is, 
len,  Nicolai  or  Brissler  the  author  or  composer  of  the 
ianoforte  score  within  the  meaning  of  stat.  7  &  8  Vict. 

12.  5.  6.  ?  If  the  alteration  of  Nicolai's  music  into  a 
ianoforte  score  requires  original  invention  and  genius 
\rissler  would  be  an  author  so  far  as  that  arrangement 

concerned,  but  the  author  of  that  part  only  which 
>naists  of  arrangement,  because  I  am  inclined  to  think 
lat  where  another  person  arranges  the  music  of  an 
pera  for  one  instrument  he  does  not  thereby  acquire 
le  right  to  interfere  with  the  music  of  the  opera  without 
16  assent  of  its  composer  or  his  assigns.  If  the  entry 
ad  stated  that  the  music  of  the  opera  was  composed  by 
licolcd  and  the  pianoforte  score  arranged  by  Brissler 

m 

16  statute  would  have  been  complied  with.  As  soon 
}  it  appears  that  the  arrangement  of  the  music  of  the 
pera  for  the  pianoforte  is  an  essential  and  necessary 
Gurt  of  the  utility  of  this  piece  of  music,  and  involves 
Dt  merely  mechanical  skill  but  composition,  the  person 
ho  makes  that  arrangement  is  an  author  or  composer, 
ad  therefore  his  name  ought  to  be  mentioned  in  order 
>  fulfil  the  provisions  of  the  6th  section.  This  objec- 
on  is  sufficient  to  support  the  nonsuit,  for  a  similar 
bgection  applies  to  each  of  the  other  counts. 

As  to  the  objection  that  there  is  not  an  entry  of  the 
laintiff's  title  as  proprietor  of  the  copyright  under  stat. 
&  6  Vict.  c.  46.  s.  24.,  although  my  opinion  at  first 
as  that  the  objection  was  good,  it  has  been  much  shaken, 
ad  I  am  not  prepared  to  say  that  I  would  be  a  party  to 
ischarging  the  rule  on  that  ground. 

There  is  a  minor  point  as  to  the  entry  of  the  time  of 
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[1867,]       first  publication  of  the  overture ;  I  think  it  is  dear 

yia„o        ^^  order  to  comply  with  etat.  7  &  8  Vict,  c  12. 

BuJaET        ^^^  ^'7  °^  publication  should  be  stated,  and  to  i 

the  year  only  is  not  sufficient ;  but  this  objectifHi  af 

only  the  second  count 

Mbllok  J.  It  was  contended  for  the  plaintiff  thai 
pianoforte  score  of  the  opera  was  a  mere  accessory  I 
and  did  not  require  independent  thought,  skill  and  i 
position.  But  I  think  the  discussion  has  shewn  thai 
pianoforte  score,  which  is  an  arrangement  of  the  n 
of  the  opera  so  as  to  enable  persons  to  perform  it  oi 
piano,  is  not  within  the  meaning  of  the  term  **  a 
sory."  The  obaerratiooB  already  made  from  the  B* 
in  which  I  coucur,  answer  the  ingenious  argamei 
the  plaintiff  on  this  point.  Then,  looking  to  the  t 
in  the  first  column,  after  the  title  of  the  opera  ta  a 
"  composed  by  Otto  Nicolai.  Pianoforte  score."  Ii 
next  column,  headed  "  Name  and  place  of  abode  o: 
author  or  composer,"  is  the  name  "  Otto  Nirolai, 
lin."  At  the  time  when  the  pianoforte  score  was  arra 
he  was  dead ;  therefore  he  was  not  the  author  or 
poaer  of  that  which  is  an  independent  work  calling 
the  exercise  of  the  faculties  I  have  mentioned. 
7  &  8  Vict.  e.  13.  t.  G.  for  the  public  interest  reqi 
among  other  things,  that  the  name  of  the  autb< 
composer  should  be  stated,  and  it  is  not ;  therefore 
objection  ia  not  answered. 

With  reference  to  the  other  ground  of  nonsui 
first  I  thought  that  an  assignee  was  proprietor  ir 
Stat  5  &  6  Vict.  e.  45.  «.  24.,  because  when  the 
prietor  has  assigned  bis  interest  in  a  work  to  anoth 
is  no  longer  the  proprietor,  but  the  assignee  i't.  1 
ever,  looking  at  the  language  of  the  section,  there 
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be  a  distinction  between  the  proprietor  originally  regis-       [1867.] 
tered  and  the  assignee.     But  it  is  unnecessary  to  decide        wood 
the  point.     At  the  trial  the  plaintiff  in  the  first  instance       boq^by 
relied  on  the  assignment  by  the  entry  in  the  Registry 
Book^  but  on  this  objection  being  raised  he  rested  his 
title  as  assignee  on  the  deed  of  assignment,  and  contended 
that  sect.  24  does  not  apply  to  an  assignee  who  is  such 
by   assignment  independent  of  the  provisions   of  the 
statute.     I  think  that  may  be  so ;    therefore  I  do  not 
Found  my  judgment  on  that  objection. 

liUBH  J.     I  also  am  of  opinion  that  this  piece  of 
xnusic  is  an  original  composition^  and  the  subject  of 
copyright     It  is  the  product  of  science  and  skilly  by 
which  the  score  of  the  opera  has  been  condensed  so  as 
to  form  one  harmonious  whole,  capable  of  being  per- 
formed on  a  piano,  and  representing,  so  far  as  is  possible 
on  one  instrument,  the  music  of  the  entire  opera.    It  is 
a  new  composition  though  compiled  from  the  original 
opera.     That  being  so,  it  is  clear  that  the  name  of  the 
author  of  the  composition  has  not  been  put  upon  the 
Book  of  Registry.     On  that  ground  the  provisions  of 
stat.  7  &  8  VtcL  c.  12.  s.  6.  have  not  been  complied  with, 
and  the  plaintiff^s  title  is  not  complete. 

On  the  other  point  respecting  the  entry  of  assignment 
under  stat.  5  &  6  Vict.  c.  12.  s,  24, 1  concur  with  my 
Lord  and  the  rest  of  the  Court  in  expressing  considerable 
doubt  whether  it  is  necessary  for  an  assignee  under  the 
circumstances  in  the  present  case  to  have  his  title  put 
upon  the  Book  of  Registry  in  order  to  maintain  this 

action. 

Rule  discharged  (a). 

(a)  An  appeal  is  peudiug. 


MICHAELUAS  TERM. 


The  QuBSN  against  Hehbt  Allen  Esq.  ani 
another.  Justices  of  Brecknockshire,  ant 
James  Hebbing. 


™™  flOTi*(.  ^   -rijg  ^g  ^1,;^^  g^,g  juBtioea  of  IhB  peua  from  « 

7™"  Y  quBBtioa  of  tills  does  not  sppl^  where  tills  ia  »n  e««en 

Jur^^Mm        *"*  inquiry  ftnd  the  'application  of  the  rule  would  d«priTS  them  ■ 
B?iW^  juriBdiotion  to  enter  upon  it. 

orjuttica  2.  When  the  facte  lobe  ppOTed  are  of  the  Terjewence  of  the  inquir 

CMiBt  <if  tUk.  ^j  there  is  evidence  before  the  jnsHces  on  both  iddea,  thie  Court  wi 
not  interfere  with  their  decision  aimplj  becsnee  thej  think  it  won 
hare  been  better  if  the  instices  had  decided  differently. 

3.  In  »Amarv  parian  officers  gave  M.,  who  occupied  a  Mrish  hom 
notice  to  quit.  Before  the  expiration  of  the  notice  V.,  bj  whom  J 
had  been  let  into  poBsesaion,  and  who  claimed  title  to  the  bouse,  Teceii^ 
poueaaioD  of  it  from  him,  and  let  it  to  )f.  On  the  4lh  April  the  pari 
oBlcera,  upon  complaint  to  jortices  under  stal.  69  Q.  S.  e.  12.  *.  % 
obtained  a  aummona  againat  M.  for  refusing  to  deliver  np  poaacvaio 
On  the  hearing  neither  M.  ata  V.,  who  had  knovledg*  of  the  noli 
given  to  M.,  appeared,  and  the  Juaticee  iaaued  their  warrant,  nod 
which  the  cburcnwanlenB  and  oveneen  were  pat  into  pasaeaaion.  Hel 
That  the  jaslices  hod  jurisdiction  to  iasae  their  wamnt,  notwithalui 
ing  the  claim  of  title. 

^PHIS  was  an  application  for  a  rule  calling  upo 
Henry  Allen  and  John  Fauffhan,  Esqra.,  joaticf 
of  tbe  peace  fur  the  county  of  Brecon,  and  •/aim 
I/erring,  to  shew  cause  why  an  order  of  the  jiwtia 
bearing  date  the  2nd  Mai/,  1866,  made  at  the  iuatanc 
of  the  churchwardens  and  overseers  of  the  parish  c 
Llatifillo  against  one  J.  Morgan,  and  purporting  to  b 
made  under  the  provisions  of  stat.  59  G.  3.  c,  12.  «.  24 
and  also  a  warrant  issued  upon  that  order  authorisin 
the  persons  in  the  warrant  named  to  turn  one  /.  fViUiam 
out  of  possession  of  the  tenement  in  the  order  mentioned 
should  not  be  removed  into  this  Court  for  the  purposi 
of  being  quashed. 

Tlic  RfBdavit  of  ll'illiam  I'augkan,  on  whose  part  thi 
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applicatioa  was  made,  stated  that  he  claimed  to  be  owner        1866. 
of  the  tenement  in  fee  simple  as  pnrchaser  firom  the    --    qitem" 
grandson  and  devisee  of  Charles  Vaughan^  who,  having  ▼• 

obtained  possession  of  it  from  his  father  Charles 
Vauffhan,  had  occupied  it  for  fifty-five  years;  that 
softer  the  conveyance  to  him,  which  was  dated  the 
19tb  September,  1864,  he  let  it  to  J.  Morgan,  who 
entered  into  possession  on  the  2nd  AprU,  1865 ;  that 
in  February  he  indirectly  or  accidentally  had  informa- 
don  of  a  notice  served  on  Morgan  from  James  Herrmg, 
churchwarden  of  the  parish  of  Llanfilloy  to  quit  on 
tbe  13th  Afarch,  and  thereupon,  on  the  12th  March, 
he  consented  to  take  possession  of  the  tenement  from 
Morgan^  and  possession  was  given  to  him  accordingly. 
Before  the  end  of  March  he  let  it  to  /.  Williams^  and 
on  the  2nd  April  put  him  into  possession.  On  the 
4th  April  Morgan  was  served  with  a  summons  for 
refusing  to  give  up  possession,  but  paid  no  attention  to 
it,  and  did  not  tell  JV.  Vaughan  that  he  had  been 
served  with  it  until  a  day  or  two  before  the  2nd  May, 
when  it  came  on  to  be  heard;  who  treated  the  sum- 
mons as  a  nullity,  as  he  was  the  landlord  of  and  in 
possession  of  the  tenement,  fVUliams  being  in  occupa- 
tion of  it  as  his  tenant  He  therefore  did  not  appear 
before  the  magistrates,  and  afterwards  a  warrant  was 
issued  under  which  the  county  constabulary,  on  the 
23rd  August,  ejected  Williams  and  put  the  parish 
officers  into  possession.  No  notice  or  summons  was 
given  to  fF.  Vaughan  or  to  M'iUiams  demanding  pos- 
session of  the  tenement  before  he  was  ejected,  and 
no  demand  of  possession  was  made  on  either  of  them. 

The  affidavit  of  James  Herring^  one  of  the  church- 
wardens of  Llanfillo,  stated  that  the  tenement  was  the 
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property  of  the  parish,  having  beeo  purchased  by  t1 
parish  officers,  aocl  that  it  was  occupied  by  Cha 
Vaughan  and  bis  bod  after  him  as  clerk  and  sextOD 
the  parish  and  an  part  of  their  salary  ;  that  at  a  meet 
of  parishioners  early  in  the  year  tbe  chnrchwardens  v 
directed  to  take  the  necessary  proceedings  to  recover  | 
session  of  it,  and  on  the  13th  February,  1866,  they  cao 
a  notice  to  be  served  upon  Morgan,  who  refused  to  ( 
up  possession ;  that  on  the  4th  Jpril  he  applied 
tbfl  justices  fcA>  a  summons  against  Morgan  and  m 
an  information  and  complaint ;  that,  if  fFilhams 
substituted  for  Morgan  in  tbe  occupation  of  the  U 
roent  after  the  service  of  the  notice  on  tbe  1 
February  and  before  the  service  of  tbe  summoos  di 
4tb  April,  it  was  a  trick  to  endeavour  to  nullify 
notice. 

Tbe  application  was,  in  the  iirst  instance,  made 
Melhr  J.  at  Chambers,  who  referred  the  matter  to 
Court,  cause  to  be  shewn  in  the  first  instance. 

Stat.  59  G.  3.  c.  12.  *.  24.  "And  whereas  difficul 
having  frequently  arisen,  and  considerable  espences  1 
sometimesbeenincurredbyreasonof  the  refusal  of  pert 
who  have  been  permitted  to  occupy,  or  who  have  intru 
themselves  into  parish  or  town  bouses,  or  other  tenem' 
or  dwellings  built  or  provided  for  the  habitation  of 
poor,  or  otherwise  belonging  to  such  parishes,  to  del 
up  the  possession  of  such  houses,  tenements,  or  dwelli 
when  thereto  required ;  and  it  is  expedient  to  provii 
remedy  for  the  same ;  be  it  further  enacted,  Tha 
any  person  who  shall  have  been  permitted  to  occ 
any  parish  or  town  bouse,  or  any  other  tenemen' 
dwelling  belonging  to  or  provided  by  or  at  the  chaig 
any   parish,   for   the   habitation   of  the   poor   tber 
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or  who  shall  have  unlawfully  intruded  himself  or  1866. 
herself  into  any  such  house^  tenement^  or  dwellings  The  Quebm 
or  into  any  house^  tenement,  or  hereditament  belong-  alIeh. 
ing  to  such  parish^  shall  refuse  or  neglect  to  quit  the 
same,  and  deliver  up  the  possession  thereof  to  the 
churchwardens  and  overseers  of  the  poor  of  any  such 
parish,  within  one  month  after  notice  and  demand  in 
writing,  &c.  shall  have  been  delivered  to  the  person  in 
possession,  or  in  his  or  her  absence  affixed  on  some 
notorious  part  of  the  premises,  it  shall  be  lawful  for  any 
two  of  His  Majesty's  justices  of  the  peace,  upon  com- 
plaint to  them  made  by  one  or  more  of  the  churchwar- 
dens and  overseers  of  the  poor  of  the  parish  in  which 
any  such  house,  tenement  or  dwelling  shall  be  situated, 
to  issue  their  summons  to  the  person  against  whom  such 
complaint  shall  be  made,  to  appear  before  such  justices 
at  a  time  and  place  to  be  appointed  by  them,  and  to 
cause  such  summons  to  be  delivered  to  the  party  against 
whom  the  complaint  shall  be  made,  or  in  his  or  her 
absence  to  be  affixed  on  the  premises,  seven  days  at  the 
least  before  the  time  appointed  for  hearing  such  com- 
plaint ;  and  such  justices  are  hereby  empowered  and 
required,  upon  the  appearance  of  the  defendant,  or  upon 
proof  on  oath  that  such  summons  hath  been  delivered 
or  affixed  as  is  hereby  directed^  to  proceed  to  hear  and 
determine  the  matter  of  such  complaint,  and  if  they 
shall  find  and  adjudge  the  same  to  be  true,  then  by 
warrant  under  their  hands  and  seals  to  cause  possession 
of  the  premises  in  question  to  be  delivered  to  the  church- 
wardens and  overseers  of  the  poor  of  the  parish,  or  to 
some  of  them.*' 

H.  Afa^/AeM?^,  in  support  of  the  application. — First  The 
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order  was  irregular.  Stat.  59  G.  3.  c.  13.  t.  24.  reqni 
'  that,  after  a  notice  and  demand  in  Triting  has  b 
delivered  to  the  person  in  possession,  a  BnmmODs  si 
be  issued  to  the  person  against  whom  the  complaint 
made,  that  is,  the  person  really  in  fanlt,  or,  in  his  absei 
affixed  on  the  premises.  Morgan  had  given  up  post 
Bion  to  his  landlord  on  the  12tb  Marek,  after  which 
information  should  have  heen  against  the  landlord,  i 
the  summons  served  upon  him  or  his  tenant  WiWa 
Proof  of  the  proper  service  of  the  sammons  is  essen 
to  give  the  justices  jurisdiction ;  JUg.  v.  Evans  {a),  bel 
Coleridffe  J. 

Secondly.  The  order  was  made  without  junadicC 
Stat.  59  G.  3.  c.  12.  s.  34.  gives  the  justices  jorisdid 
in  two  classes  of  cases,— one  in  which  a  person  has  h 
permitted  to  occupy  a  houae  provided  for  the  habitat 
of  the  poor,  the  other  in  which  a  person  has  intra 
himself  into  a  panah  house ;  Reg.  v.  TTie  Juttieet 
MiddUiex  {b);  and  the  present  case  is  not  within  eitl 
[Lush  J.  la  that  case  the  facts  shewed  that 
justices  had  not  jurisdiction.}  Where  the  title 
property  comes  in  question,  the  jurisdiction  of 
justices  ceases ;  Thompson  v.  Ingham  (c),  Reg.  v.  L 
man  [d).  Paley  on  Convtctiont,  41,  117,  4tb  ( 
\Lush  J.  The  decision  in  Reg.  v.  Bolton  (e),  deci< 
upon  this  statute,  applies.]  In  that  case  there  was 
question  of  title  before  the  justices. 

Henry  James  shewed   cause.— First    The   applic 
admits  that  he  had  knowledge  of  the  notice  served 

(a)  19  L.  J.  M.  a  151 ;  8.  C.  nom.  Et  parte  Jonu,  L.  X.^F.. 
(6)  7  Dowl  767.  (e)  14  Q.  B.  7ia 

^d)7  E.^  3.  672.  («)  1  e-  a  6& 
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Morgan.   Morgan  allowed  the  matter  to  go  by  default ;        1866. 
and  the  applicant  now  seeks  to  take  advantage  of  his    ^.    q„^ 
own  absence.     If  this  objection  prevailed,  stat.  59  G.  3.  ^- 

c.  12.  s.  24.  never  coold  be  carried  into  effect  in  the 
case  of  a  weekly  tenant. 

Secondly.  Stat.  59  G.  3.  c.  12.  5.  24  gives  the 
justices  direct  authority  to  determine  whether  the  house 
is  a  parish  house,  and  therefore  they  had  jurisdiction 
notwithstanding  the  title  was  in  dispute;  fVilliams  v. 
Adams  (a).     [He  was  then  stopped.] 

CocKBURN  C.  J.  If  this  proceeding  had  been  an 
inquiry  before  the  justices  into  the  title  to  the  tene- 
ment their  jurisdiction  would  have  ceased  ;^  but  the 
Legislature  cannot  have  intended  that  the  rule,  which 
ousts  the  jurisdiction  of  justices  when  title  comes  in 
question,  should  apply  where,  as  in  the  present  case, 
title  is  an  essential  element  in  the  inquiry,  and  the  appli- 
cation of  the  rule  would  deprive  them  of  jurisdiction  to 
enter  upon  it.  If  the  justices  gave  themselves  jurisdiction 
to  make  an  order  by  finding  a  collateral  fact  or  facts 
essential  to  be  proved  in  order  to  warrant  the  making 
of  it  when  there  was  no  evidence  to  support  their  finding, 
this  Court  would  control  the  exercise  of  their  authority. 
But  when  the  fact  or  facts  to  be  proved  are  of  the  very 
essence  of  the  inquiry  and  there  is  evidence  before  the 
justices  on  both  sides,  we  should  not  interfere  simply 
because  we  think  it  would  have  been  better  if  they  had 
decided  differently.  It  would  be  contrary  to  the  esta- 
blished practice  of  this  Court  to  do  so.  Our  decision  is 
consistent  with  Reg,  v.  Bolton  (b),  where  the  Court 
laid  down  the  principle  that  it  would  not  interfere  with 

(a)  2B.^8.  312.  (A)  1  Q.  B.  66. 
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1S66.        tbe  decisioQ  of  the  justices  on  a  pare  qnestioQ  of 
The  Qnun    which  they  had  statutory  power  to  determine. 
ALbn. 

Mellor  J.  I  am  of  the  same  opinion.  The  ques 
depends  upon  what  does  the  statute  describe  as  coi 
tuting  the  offence  charged.  If  it  makes  a  certtuu 
an  essential  ingredient  in  the  offence  the  jnstioes  n 
inquire  into  and  determine  it.  Stat.  59  G.  3.  c. 
M.  24.  makes  it  an  essential  matter  that  the  hi 
should  be  a  parish  house,  and  if  there  was  any  evid< 
of  that  fact  before  the  justices  we  cannot  interfere  i 
their  decision  even  if  we  thought  that  the  evideno 
the  other  side  preponderated.  But  the  justices  cai 
*  ^re  themselves  jurisdiction  by  an  erroneous  finding  < 

collateral  matter.  Re(/.  v.  Dayman  (a)  proceeds  on' 
distinction,  and  with  respect  to  it  there  was  no 
difference  of  ojanion  between  Erie  3.  and  the  oi 
members  of  the  Court. 

Shee  J.  The  object  of  stat.  59  G.  8.  c.  12.  *.  24. 
to  provide  a  summary  remedy  by  complaint  of  the  chu 
wardens  and  overseers  to  justices  where  persons  ei 
refuse  to  quit  parish  houses  after  having  been  allowe 
occupy  them  or  have  intruded  into  them.  The  jus) 
are  to  proceed  to  hear  and  determine  the  matter  of 
complaint,  and  there  can  be  no  complaint  ander 
statute  unless  the  house  occupied  by  the  person  who 
is  sought  to  eject  is  a  parish  house  or  dwelling  belooj 
to  or  provided  by  of  at  the  charge  of  a  parish  for 
habitation  of  the  poor.  Therefore  that  waa  a  necesi 
matter  to  be  inquired  into  and  determined  by  the 
tices ;  and,  according  to  the  words  of  the  section, 

(a)  7  £.  #  B.  672. 


V. 

Allbv. 
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they  sbal)  find  and  adjudge  the  same  to  be  true^  then^  1866. 
by  warrant  under  their  hands  and  seals/'  they  are  to  xhe  Quebv 
cause  possession  of  the  premises  to  be  delivered  to  the 
churchwardens  and  overseers,  and  there  is  no  appeal 
from  their  decision^  for  an  appeal  would  defeat  the 
object  of  the  statute.  I  cannot  distinguish  the  present 
case  from  Reg.  v.  Bolton  {a),  in  which  it  was  held  suffi- 
cient under  this  statute  that  the  complaint  before  the 
justices  brought  the  case  within  their  jurisdiction^  and 
therefore^  though  on  inquiry  their  decision  might  not 
be  wholly  satisfactory^  this  Court  would  not  interfere. 
K  the  justices  made  an  order  when  there  was  no  evidence 
before  them  upon  the  fact^  that  would  be  disregarding 
the  sections  of  the  statute.  But  here  was  evidence 
which  the  justices  determined  to  be  sufficient  to  warrant 
them  in  coming  to  the  conclusion  that  the  complaint 
was  true. 

Lush  J.  The  information  is  not  before  us;  but  I 
presume  it  brought  the  case  within  stat.  59  G.  3.  c.  12. 
8.  24,  and  if  so  it  would  state  that  the  present  applicant 
had  been  permitted  to  occupy  or  had  intruded  himself  into 
a  parish  house,  that  due  notice  to  quit  had  been  given 
to  him,  and  that  he  had  refused  to  give  up  possession. 
The  justices  were  bound  to  inquire  into  and  affirm  or 
disaffirm  each  of  those  allegations.  No  appeal  is  given 
against  their  determination,  and  there  is  no  provision  in 
the  statute  similar  to  sect.  58  of  stat.  9  &  10  Viet  c.  95., 
on  which  Thompson  v.  Ingham  {b)  was  decided,  and 
which  provides  that  the  County  Court  shall  not  have 
cognizance  of  any  action  in  which  the  title  shall]  be  in 
question.     The  present  case  is  precisely  within  the  doc- 

(a)  1  Q,  B,  66.  (A)  14  Q.  B,  710. 
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trine  of  R^.  v.  Bolton  (a) ;  where  the  Conrt,  in  a  consi- 
dered judgment]  said,  p.  73,  "  Where  a  chaise  haa  been 
well  laid  hefore  a  magistrate,  on  ita  fhxx  bringing  itself 
within  his  jurisdiction,  be  ia  bound  to  commence  the 
inquiry :  in  so  doing  he  undoubtedly  acts  within  hia 
jurisdiction :  but  in  the  course  of  the  inquiry,  evidence 
being  offered  for  and  against  the  charge,  the  proper,  or 
it  may  be  the  irresistible,  conclusion  to  be  drawn  may 
be  that  the  offence  has  not  been  committed,  and  mo  that 
the  case  in  one  sense  was  not  within  the  jurisdiction. 
Now  to  receive  affidavits  for  the  purpose  of  shewing 
this  is  clearly  in  effect  to  shew  that  the  magistrate's 
decision  was  wrong  if  he  affirms  the  charge,  and  not  to 
shew  thlt  he  acted  without  juriadiction  :  for  they  would 
admit  that,  in  eveiy  stage  of  the  inquiry  up  to  the  con- 
clusion, be  could  not  but  have  proceeded,  and  that  if  he 
had  come  to  a  differe&t  conclusion  hia  judgment  of 
acquittal  would  have  been  a  binding  judgment,  and 
barred  another  proceeding  for  the  same  offence.  Upon 
principle,  therefore,  affidavits  cannot  be  received  under 
such  circumstances.  The  question  of  jurisdiction  does 
not  depend  on  the  truth  or  falsehood  of  the  charge,  hut 
npon  its  nature :  it  is  determinable  on  the  commence- 
ment, not  at  the  conclusion,  of  the  inquiry:  and  affi- 
davits, to  be  receivable,  most  be  directed  to  what 
appears  at  the  former  stage,  and  not  to  the  facts  dis- 
closed in  the  progress  of  the  inquiry."  Svery  word  o4 
that  passage  applies  to  the  present  case. 

Kule  discharged,  without  cost^ . 
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1866. 


The  Queen  against  Backhouse.  Wednesday, 

November  2lBi 


The  chairman  of  a  Local  Board  of  Health  in  a  non-corporate  district  p.  i  •    tt  ^i 

being  absent  daring  an  annual  election  of  members  under  The  Public  V7  ^qaq 

Health  Act,  1848,  11  &  12  Fict.  c.  63.,  and  being  by  reason  of  defect  in  f|  k  ,V%^^ 

his  eyesight  unable  by  personal  examination  to  ascertain  the  validity  of  ^  \^ 

the  votes,  or  to  cast  them  up,  conducted  the  election  by  two  persons  ^'      '  n      j 

appointed  by  the  Local  Boara  before  the  election  to  assist  and  attend  ^^• 

upon  him  for  that  purpose,  and  ascertained  the  validity  of  the  votes  ~l^^^^\f 
by  their  examination,  conducted  in  pursuance  of  his  directions,  and     i^^ 

nothing  occurred  in  the  examination  which  had  not  been  provided  for  ^!'^'"!!lfl*,M 

by  his  directions,  or  which  required  his  presence.     On  a  quo  warranto  j^  ^^ 

information  against  one  of  the  persons  so  elected :  Held,  Losts. 

1.  That  the  election  was  voii  ^  f^^'  ^'  ^' 

2.  That  the  relator  was  not  entitled  to  costs  under  stat.  9  Ann,  c.  20.  ^*  ^* 
*.  5. 

"INFORMATION  in  the  nature  of  a  quo  warranto 
against  the  defendant  for  using  and  exercising  the 
office  of  a  member  of  the  Local  Board  of  Health  for  the 
district  of  the  township  of  Darlington^  in  the  county  of 
Durham^  not  comprising  the  whole  or  part  of  any 
corporate  borough  or  boroughs  constituted  under  and 
by  virtue  of  the  provisions  of  The  Public  Health  Act, 
1848,  11  &  12  Vict  c.  63. 

Plea.  That  since  the  passing  of  The  Darlington 
Local  Board  Act,  1854,  17  &  18  Vict  c,  clxxxi.,  and  by 
force  of  the  enactments  therein  contained,  one-third  of 
the  members  of  the  Local  Board  of  Health  go  out  of 
office  annually  on  the  26th  September^  and  the  day  of 
election  to  supply  the  vacancies  is  the  26th  September 
in  each  year;  that  on  the  26th  September,  a^d.,  1864, 
six  members,  being  one-third  of  the  Local  Board  of 
Health,  in  pursuance  of  the  provisions  of  the  statute 
went  out  of  office,  and  an  election  of  six  members  in 
their    place    was    held    according    to    the    provisions 

VOL.  VII.  3    o  B.  &  s. 
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1866.  of  the  statute  on  the  26th  September,  1864,  and 
The  QnEM  ^^^  chairman  of  the  Local  Board  of  Health,  to 
Backboube  ^'*'  ^"^  Joseph  Pease,  as  the  returning  officer  in 
that  behalf  according  to  the  proTisions  of  The  Pabtic 
Health  Act,  1848.  11  &  12  Vict.  c.  63.,  in  that 
behalf  held  the  election.  The  plea  then  stated  that 
notice  of  the  election  containing  all  the  particulars 
required  by  sect.  23  was  duly  prepared,  signed  and  pub- 
lished by  the  chairman ;  that  the  defendant  being  duly 
qualified  to  be  elected  was  duly  nominated  for  the  office 
of  member  of  the  Local  Board,  and  other  persons, 
exceeding  in  the  whole  the  number  to  be  elected,  were 
in  like  manner  duly  nominated;  and  thereupon  the 
chairman  caused  voting  papera'in  the  form  directed  by 
the  statute  to  be  prepared  and  filled  up,  and  caused  to 
be  inserted  therein  the  names  of  all  the  persons  nomi- 
nated, and  caused  the  voting  papers  to  be  delivered  ae 
by  the  statute  directed  ;  and,  the  persons  qaslified  and 
entitled  to  vote  having  signed  the  same  and  voted 
thereby,  the  chairman  caused  the  voting  papers  to  be 
collected,  and  tlie  defendant  and  five  others  of  the 
candidates  obtained  the  greatest  number  of  votes, 
and  the  numbers  and  the  validity  of  the  votes 
given  for  the  candidates  having  been  examined  and 
ascertained  and  cast  up  in  pursuance  of  the  provisions 
of  the  statute,  and  the  defendant  and  the  five  other 
persons  having  been  found  ,  to  have  obtained  the 
greatest  number  of  valid  votes  duly  given,  collected 
and  received,  he,  together  with  the  five  other  persons, 
was  elected  and  certified  by  the  chairman  to  have  been 
elected  a  member  of  the  Board  of  Health,  &c,  speci- 
fying compliance  with  the  other  requisitions  of  sect.  "'; 
and  the  defendant  being  so  elected  and  returned  by 
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bhe  chairman^  and  having  received  such  notice  thereof,        1866- 
sittended  a  meeting  of   the  Local  Board  and  made    xh^  Quesh 
declaration    of   his   qualification   as   required    by  the    „     ^• 
statute,    and   thereafter   and    not   before   acted   as    a 
member  of  the  Local  Board  of  Health,  Sec 

Beplication.  That  after  the  notice  of  the  election 
was  published  by  Joseph  Pease,  and  before  the  alleged 
election  was  held,  Joseph  Pease  absented  himself  from 
and  left  the  district  and  went  to  that  part  of  the  United 
Kingdom  called  Ireland,  and  remained  there  until  long 
after  the  alleged  election,  and  there  signed  the  certificate 
in  the  manner  after  mentioned,  and  Joseph  Pease,  as 
such  returning  officer  and  chairman,  did  not  on  the  day 
immediately  following  the  day  of  the  election  or  on  any 
other  day  immediately  succeeding  the  last  mentioned  day 
attend  at  the  office  of  the  Local  Board  of  Health,  and  did 
not  ascertain  the  validity  of  the  votes  by  an  examination 
of  the  rate  books  and  such  books  and  documents  as  he 
might  think  necessaiy,  and  by  examining  such  persons 
as  he  might  see  fit,  or  in  any  other  manner,  and  Joseph 
Pease  did  not  cast  up  such  of  the  votes  as  he  found  to 
be  valid  and  to  have  been  duly  given,  collected  or 
recorded,  and  did  not  ascertain  the  number  of  such 
votes  for  each  candidate,  but  absented  himself  wholly 
from  the  office  at  the  time  aforesaid,  and  suffered  and 
permitted  other  persons  to  ascertain  the  validity  of  the 
votes,  and  to  cast  up  the  votes,  and  to  ascertain  the 
number  of  the  votes  for  each  candidate,  and  certified  the 
candidates  who  had  obtained  the  greatest  number  of 
votes  merely  on  the  faith  of  the  report  sent  to  him  by 
those  persons  and  not  otherwise,  and  signed  the  certifi- 
cate on  the  faith  of  such  report,  and  that  no  other  person 

3  o  2 
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1866.  was  appointed  by  the  Local  Board  of  Healtl 
The  Qdeem  election  not  being  the  first  election)  to  ezerci 
Backuodsb.  P^orm  any  of  the  powers  and  duties  vested 
imposed  upon  the  chairman  of  the  Local  Bos 
relation  to  the  election,  nor  did  the  Local  Board 
or  during  the  election  appoint  a  competent  num 
or  any  peraon  or  persona  to  assist  and  attend  up> 
chairman  in  conducting  and  completing  the  electi< 
Rejoinder.  That  the  Local  Board  before  the  el 
appointed  acompetentnumberofpersons,  to  wit,  tv 
sons,  that  is  to  say,  one  H,  D.  and  one  W.  B.,  to  assi 
attend  upon  the  chairman  in  conducting  and  com[ 
the  election,  and  the  chairman,  who  by  reason  of  de 
his  eyesight  was  unable  by  personal  examination  i 
rate  books  or  other  books  or  documents  to  ascerta 
validity  of  the  votes  or  personally  to  cast  them  up 
ducted  the  election  by  H.  D.  and  W.  H.,  and 
their  assistance,  and  did  by  them  at  the  time  and 
in  the  pica  of  the  defendant  in  that  behalf  a 
attend  at  the  office  of  the  Local  Board  of  Healtl 
did  then  and  there  by  them  and  by  their  examiu 
conducted  according  to  and  in  pursuance  of  the 
tions  of  Joseph  Pease  and  communicated  to  him 
he  signed  the  certificate  of  election,  ascertain  the  vi 
of  the  votes,  and  nothing  occurred  about  or  in  or  c 
or  connected  with  the  eiamination  which  had  no 
provided  for  by  the  directions  of  Joseph  Peate  h 
before  given  to  his  assistants  or  which  in  anj 
required  the  judgment,  personal  interference,  01 
senee  of  Joseph  Pease :  and  Joseph  Peate  did  by 
and  W.  H.  cast  up  anch  of  the  votes  as  ou  soch  c 
nation  were  found  to  be  valid  and  to  have  beec 
given,  collected  or  received,  and  did  by  them  am 


V. 

Backhouse. 
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their  assistance  ascertain  the  number  of  votes  for  each  18G6. 
candidate^  and  after  he  had  so  ascertained  the  same  did  The  Quken 
himself  sign  the  certificate^  and  during  all  the  time  of 
the  election  H.  D.  and  W,  H.  had  the  means  of  im- 
mediate communication  with  Joseph  Pease  and  were 
directed  by  him  to  communicate  with  him  if  anything 
occurred  requiring  his  judgment^  personal  interference, 
or  presence,  and  no  such  thing  did  occur  during  the 
election,  and  Joseph  Pease  during  the  election  held 
himself  in  readiness  to  come  to  and  attend  personally 
at  the  place  of  election  on  receiving  any  such  commu- 
nication. Averment,  that  the  persons  so  appointed  to 
assist  the  chairman  in  the  election  did  in  all  things 
appertaining  to  the  election  follow  the  instructions  and 
directions  of  the  chairman  in  respect  of  the  election,  and 
Joseph  Pease  did  not  suffer  or  permit  any  persons  other 
than  the  persons  so  appointed  to  assist  him  to  ascertain 
the  validity  of  the  votes,  or  to  cast  up  the  votes,  or  to  ascer- 
tain the  number  of  the  votes  for  each  candidate,  nor  did 
he  notify  the  candidates  who  had  obtained  the  greatest 
number  of  votes  on  the  faith  of  any  report  sent  him  by 
any  persons  other  than  the  persons  so  appointed  or  on 
the  faith  of  anything  or  in  any  manner  other  than  as 
aforesaid :  and  that  the  defendant  had  not  at  the  time 
of  the  election,  or  until  after  he  made  such  declaration 
of  his  qualification  as  in  his  plea  mentioned  and  acted 
as  a  member  of  the  Local  Board,  any  notice  or  know- 
ledge of  the  absence  of  the  chairman  from  the  place  of 
election  or  of  any  irregularity  in  or  about  the  election. 

Demurrer,  and  joinder. 

Stat.  11  &  13  Vict  c.  63.  *.  21.  "At  every  election 
by  owners  of  property  and  ratepayers  under  this  Act, 
the  chairman  of  the  Local  Board  of  Health,  or,  in  case 
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1866.  of  ibe  fint  election,  auch  person  aa  aball  be  »] 
Tbe  Q«i«H  ^y  order  of  Her  Majesty  in  Cooacil,  or  by  pn 
BACBHouai  0*^^  of  the  Qeneral  Board  of  Health,  (aa  the  c 
require,)  shall  hare  the  powers  and  perform  tl 
vested  in  or  imposed  upon  the  said  cbairman 
Act  in  relation  to  any  such  election,  and  shall 
all  other  dnties  which  it  tnav  be  requisite  for 
perform  in  conducting  and  completing  electiot 
this  Act;  and  in  case  the  office  of  ch^rman 
vacant  at  the  time  wheu  any  such  power  or  do 
be  executed  or  performed,  or  in  case  the  chaii 
person  appointed  as  last  aforesaid,  from  illness 
sufficient  cause,  shall  be  unable  to  eserdae  or  d 
such  powers  or  duties,  or  shall  be  absent,  or  aba 
to  act,  some  other  person  who  shall  be  appoii 
case  of  the  first  election)  by  such  Order  in  Co 
provisional  order,  or  (in  any  other  case)  by  th 
Board  of  Health,  shall  exercise  or  perform  auci 
said  powers  and  duties  as  then  remain  to  be  e 
or  performed ;  aud  the  said  Local  Board,  or  (in 
the  first  election)  the  person  appointed  by  sucl 
in  Council  or  provisional  order,  shall,  before  oi 
tbe  election,  appoint  a  competent  number  of  pe 
assist  and  attend  upon  the  chairman  or  the  p 
appointed  (as  the  case  may  require)  in  conduct 
completing  the  same." 

Sect.  26.  "  The  said  cbairman  shall  cause  th 
papers  to  be  collected  on  tbe  day  of  election 
persons  appointed  or  employed  for  tbe  purpose 
manner  as  he  shall  direct ;"  &c. 

Sect.  27.  "  The  chairman  shall,  on  tbe  day 
diately  following  the  day  of  the  election,  anc 
many  days  immediately  succeeding  as  may  be  »e 
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attend  at  the  office  of  the  Local  Board  of  Health,  and        X866. 
ascertain  the  validity  of  the  votes,  by  an  examination  of    xhe  Queen 
the  rate  books  and  snch  other  books  and  documents  as    „,^J*^„„„ 

HACK  HOUSE. 

he  may  think  necessary,  and  by  examining  such  persons 
as  he  may  see  fit ;  and  he  shall  cast  up  such  of  the  votes 
as  he  shall  find  to  be  valid,  and  to  have  been  duly  given, 
collected,  or  received,  and  ascertain  the  number  of  such 
votes  for  each  candidate:  and  the  candidates  to  the 
number  to  be  elected  who,  being  duly  qualified,  shall 
have  obtained  the  greatest  number  of  votes,  shall  be 
deemed  to  be  elected,  and  shall  be  certified  as  such  by 
the  said  chairman  under  his  hand ;  and  to  each  person 
80  elected  the  said  chairman  shall  send  or  deliver  notice 
of  such  election ;  and  the  said  chairman  shall  also  cause 
to  be  made  a  list  containing  the  names  of  the  candi- 
dates, together  with  (in  case  of  a  contest)  the  number 
of  votes  given  for  each,  and  the  names  of  the  persons 
elected,  and  shall  sign  and  certify  the  same,  and  shall 
deliver  such  list,  together  with  the  nomination  and 
voting  paper  which  he  shall  have  received,  to  the  Local 
Board  of  Health  at  their  first  or  next  meeting  (as  the 
case  may  be),  who  shall  cause  the  same  to  be  deposited 
in  their  office,  and  the  same  shall,  during  office  hours 
thereat,  be  kept  open  to  public  inspection,  together  with 
all  other  documents  relating  to  the  election,  for  six 
months  after  the  election  shall  have  taken  place,  without 
fee  or  reward ;  and  the  said  chairman  shall  cause  such  list 
to  be  printed,  and  copies  thereof  to  be  affixed  at  the 
usual  places  for  affixing  notices  of  parochial  business 
within  the  parts  for  which  the  election  shall  have  been 
made.'' 

Pickering  {Quoin  with  him),  in   support  of  the  de- 
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murrer. — The  election  of  the  d 
of  the  Local  Board  of  Health 
held  in  the  absence  of  the  cIk 
appointed  b;  the  liocal  Boan 
absence  under  stat.  1\  k  12  Vi 
persons  described  in  the  pl< 
under  that  section  to  assist  s 
conducting  and  completing  th 
np  the  votes  and  ascertainin 
received  the  greatest  number  ol 
act  which  cannot  be  perform* 
making  of  the  rule  absolute  f 
CromptoB  J.,  in  the  Bail  Co 
much  the  same  as  if  a  ban 
had  been  referred  were  to  leav 
clerk,  or  a  Judge  were  to  leavi 
by  one  of  the  Masters. 


Mantsty  {Rew  with  hina),  e 
whether,  there  having  been  no  a. 
the  persons  elected  are  not  eu 
of  the  Local  Board.  The  chaii 
returning  ofBcer.  Sect.  26  does 
the  voting  papers,  but  to  "  cat 
be  collected  on  the  day  of  elet 
pointed  or  employed  for  the 
Under  sect.  27  he  is  to  attend 
election  and  ascertain  the  vb 
examining  the  rate  books  and 
documents  as  he  may  think  p 
such  persons  as  he  may  think 
up  such  of  the  votes  as  he  sh 
(n)  13  L.  T.  X. 
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to  have  been  duly   given^  collected,  or  received,  and        1866r 
sscertain  the  number  of  such  votes  for  each  candidate/'    The  Queen 
^ush  J.     The  language  of  sect.  27  is  very  different    bacmouse 
from  that  of  sect.  26.]     Still  the  question  is,  whether 
i;he  de&ult  of  the  chairman  vitiates  the  election. 

CocRBURN  C.  J.  Our  judgment  must  be  for  the 
Crown.  The  presence  of  the  chairman  at  the  election 
is  necessary,  for  he  is  to  conduct  it,  and  he  cannot  tell 
what  questions  may  arise  in  his  absence.  Sect.  21 
makes  provision  for  the  case  in  which  the  chairman  is 
£rom  illness  or  other  sufficient  cause  unable  to  dischai^ 
his  duties,  or  is  absent,  or  refuses  to  act.  If  that  is  not 
complied  with  there  is  no  election. 

Mellob  and  Lush  JJ.  concurred. 

Judgment  for  the  Crown. 


In  Hilary  Term,  1867. 

Qtuzin  {Pickering  with  him)  applied  for  a  rule  calling       [1867], 
upon  the  defendant  to  shew  cause  why  the  Master  should  [Thuradtw, 
not  tax  the  prosecutor's  costs. — The  office  of  member    ^^^^'^^-^ 
of  a  Local  Board  of  Health  is  within  stat.  9  Ann.  c.  20. 
s.  5.,  which  entitles  to  costs  a  successful  relator  in  an 
information  in  the  nature  of  a  quo  warranto.     There 
are  three  classes  of   Local  Boards  of  Health: — those 
in  corporate  districts,  in  districts  partly  corporate  and 
partly    noncorporate,    and    in    noncorporate   districts. 
The  Local  Board  of  Darlington  district  is  of  the  latter 
class,  and  though  it  has  no  corporate  name  it  has  the 
characteristics  of  a  corporation,  such  as  a  seal,  sect.  35^ 
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[1867.]  and  tbe  capacity  of  taking  lands  to  themaelres  and 
The  QuBBM  Buccesaors,  sect.  84,  which  makes  them  in  the  nntu 
Backhodsf.  *  body  corporate,  as  the  chmchwardens  and  oTer 
of  a  parish  are  by  stat.  59  G.  3.  c.  3.  ».  12.;  Sm 
Adkint  {ay  Also  they  have  the  power  of  taxation 
maoageoieiit  of  the  district.  \^Luth  3.  tn  the  ci 
a  noncorporate  district  the  seal  does  not  by  itself  au 
ticate  documents,  nor  represent  the  Board  like  a  con 
seal :  contracts  are  to  be  signed  by  nve  membei 
well  as  sealed  or  atsmped  with  the  seal.]  The  titli 
recital  of  stat.  9  Ann.  c  20.  shew  that  it  is  not  con 
to  officers  of  municipal  corporaiiong ;  a  borough  i 
necessarily  a  corporate  place.  [MeUor  J.  The 
"  places"  ia  the  recital  means  places  having  such  of 
as  mayors,  bailiffs,  portreeves  and  the  like.  Cockbum 
All  the  offices  mentioned  in  ihe  statute  relate  to  i 
cipal  corporatioDB  and  boroughs.  Blackburn  J.  ret 
to  Bex  V.  Wallii  lb).]  Quasi  corporate  officers 
ejusdem  generis  as  those  mentioned  in  the  statute, 
the  casea  are  referred  to  in  Itex  v.  M'Kay  {c);  in 
of  them  did  the  question  arise  whether  officers 
quasi  corporation  were  within  it.  In  JJoyd  v. 
Queen,  in  error  (d),  Erie  C.  J.  said  that  the  statub 
wider  than  the  construction  put  upon  it  in  R 
MJCay. 

CocKBDRN  C.  J.  The  true  construction  was 
upon  stat.  9  Ann.  c.  20.  *.  6.  in  Rex  v.  M'Ka. 
This  class  of  corporations  had  no  existence  at  the 
of  the  passing  of  that  statute  j  and  the  Legiiilatur 
in  their  mind  the  offices  of  municipal  corporation: 

(o)  BM.^W.  3(12.  370.  (i)  S  T.  R.  SW. 

(<■)  5  £.  ^  C.  ew.  (<f)  2  B.  ^  a  656.  GtC 
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perly  so  called.     The  statute  has  indeed  been  extended       [1867.] 
to  offices  of  a  corporate  character  though  not  in  a    The  Quxsn 
municipal  corporation.      But    it  does  not  extend  to    backhousb. 
offices  of  a  quasi  corporate  character  where  there  is 
no  municipal  corporation:  at  all  events  I  feel  myself 
bound   by  the  rule  which   the  cases  have  laid   down 
on  the  construction  of  this  statute.     It  seems  however 
desirable  that  the  Legislature  should  interfere  and  make 
provision  for  costs  in  cases  not  within  it 

Blackburn  J.  Stat.  9  Ann.  c.  20.  does  not  give  a 
right  to  costs  in  respect  of  all  offices  of  a  corporation, 
but  only  in  lespect  of  offices  of  a  similar  kind  to  those 
mentioned  in  the  Act^  viz.  mayor,  bailiff  and  portreeves 
"  within  cities,  towns  corporate,  boroughs,  and  places,'' 
by  which  I  understand  places  of  a  similar  kind  with 
those  before  mentioned.  That  is  the  true  construction 
which  I  should  put  on  the  statute  if  the  question  were 
new ;  and  when  we  see  that  all  the  cases  on  the  con- 
struction of  it  from  Rex  v.  Williams  (a)  are  uniform  it 
is  impossible  to  construe  it  otherwise. 

Mellok  and  Lush  J  J.  concurred. 

Rule  refused. 

(a)  1  Burr.  402;  1  W.BL^. 
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The  QtTKEX  against  Blizabd. 


Quo  aatranto. 

CorpcraU 

offiet. 

EUetion.  claimB 


re  a  person  Trongfally  elected 
reaigDi,  and  hJB  reBignatioa  ia  accepte 
have  been  dniy  elected  &iid  to  be 


corporate  olBce  Mid  «dm!tl<i] 

'ed,  anotbet  candidate  «ho 

'    ■      '   'nto  the  oKco  it 


TN  this  Term,  Nov.  12,  DawdesweU  obtained  a  rule 
calling  upon  the  defendant  to  shew  cause  why  an 
information  in  the  nature  of  a  quo  warranto  should  not 
be  exhibited  against  him  to  shew  by  what  authority  he 
claimed  to  exercise  the  office  of  a  tovn  councillor  of  the 
borough  of  Tewkesbuty,  on  the  gronuds  that  he, 
being  mayor  of  that  borough  and  returning  officer 
vho  presided  at  the  election,  was  not  eligible  as  a  candi- 
date for  the  office  of  councillor  for  the  borough  at  the 
election  of  councillors  on  the  1st  i\We>niCT' last;  that 
on  that  day  the  defendant  was  not  duly  elected  a 
councillor  for  the  borough ;  and  that  his  election  was 
void. 

It  appeared  from  the  affidavits  of  the  relator  that  he 
was  a  burgess  of  the  borough  of  Tewkesbury,  qualified 
to  be  elected  a  councillor  of  that  borough  ;  that  oq  the 
Ist  November,  1866,  one  third  part,  viz.,  four  of  the 
councillors  who  hod  then  been  longest  in  office  without 
re-election,  went  out  of  office,  and  the  defendant,  a  bur- 
gess of  the  borough,  was  one  of  those  four,  and  that 
there  were  no  wards  in  the  borough  ;  that  on  that  day 
ail  election  of  four  councillors  to  supply  the  place  of 
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those  who  so  went  out  of  office  was  held  before  the  1866. 
defendant  (he  being  mayor  and  returning  officer  of  the  The  Qubbs 
boroughy  duly  elected  and  entitled  to  hold  and  exercise  bliIard 
the  office  of  mayor  until  the  9th  November^  and  until 
his  successor  should  have  been  duly  elected  and  have 
accepted  the  office  of  mayor)  one  portion  of  the  day^ 
and  before  J.  F.  Prosser,  deputy  mayor,  the  other 
portion  of  the  day^  and  before  the  assessors ;  that  on 
the  29th  October  the  defendant,  being  then  on  the 
burgess  roll  of  the  borough,  permitted  and  allowed  him- 
self to  be  nominated  for  the  office  of  a  councillor  of  the 
borough,  and  on  the  1st  November^  although  disqualified^ 
permitted  and  allowed  himself  to  be  re-elected  as  a  coun- 
cillor of  the  borough  in  the  place  of  one  of  those  who 
had  so  gone  out  of  office^  and  at  that  election  the  bur- 
gesses re-elected  him  accordingly;  and  notwithstand- 
ing the  notice  after  mentioned  at  the  conclusion  of 
the  election,  J.  F.  Prosser,  acting  as  the  deputy  of  the 
defendant,  and  the  assessors  together  examined  the 
voting  papers  delivered  to  them  at  the  election,  and 
ascertained  and  declared  the  defendant  to  be  one  of  the 
four  burgesses  having  a  majority  of  votes  and  to  be 
duly  re-elected  to  be  a  councillor  of  the  borough  in  the 
place  of  one  of  the  four  councillors  who  had  so  gone  out 
of  office  according  to  the  provisions  of  The  Municipal 
Corporations  Acts ;  that  at  the  election  the  defendant, 
as  mayor  of  the  borough,  presided  for  about  three  hours 
and  received  voting  papers  on  behalf  of  himself  and  the 
other  candidates,  and  voted  for  himself  as  a  candidate. 
That  at  the  election  the  relator  was  a  candidate  for  the 
office  of  councillor  and  was  duly  nominated  on  the  29th 
October,  and  at  the  opening  of  the  poll  at  the  election 
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1866.  caused  to  be  served  od  the  defendant,  the  depnty  mayor. 
Hie  QuEtB  ^"'^  ^^^  assessors  and  deputy  assessor  respectively,  a  notice 
BusiBB.  "  """*  ^^^  *"''*  Geotye  BUzard,  one  of  the  persona  nomi- 
nated for  the  office  of  councillor  at  this  present  election, 
being  the  present  mayor  of  the  said  borough,  is  disquali- 
fied for  the  office  of  councillor  and  inel^ible  to  be 
nominated  or  elected  a  councillor  of  the  said  borough 
during  the  term  of  his  mayoralty,  and  therefore  that  all 
votes  given  to  the  said  George  BUxard  vill  be  thrown 
away";  that  he  also  caused  copies  of  a  similar  notice 
addressed  to  the  burgesses  to  be  posted  on  the  outside 
of  the  town  hall  and  of  the  market  place,  and  to  be 
distributed  at  various  booses  and  shops,  and  to  be 
exhibited  and  carried  on  boards  during  the  hours  of 
polling  through  the  public  streets.  That  there  were  only 
four  vacancies  and  only  three  other  candidates  besides 
the  relator  and  the  defendant ;  that  a  considerable  number 
of  burgesses  at  the  election  duly  gave  their  votes  for  the 
relator  as  councillor,  and  at  the  close  of  the  poll  and 
before  the  declaration  was  made  he  gave  a  notice  to  the 
mayor  and  assessors  by  which  be  claimed  to  have  been 
duly  elected  a  councillor  of  the  borough,  and  required 
them  to  return  his  name  in  the  list  of  persons  elected, 
and  not  to  return  the  name  of  the  defendant  as  coun- 
cillor, he  being  disqualified ;  the  name  of  the  defendant 
was  however  returned  as  having  been  elected.  That 
the  defendant  on  the  5th  Nooemher  made  and  subscribed 
the  declaration  contained  in  sect.  50  of  stat  5  &  6  W.  4. 
c,  76.,  and  took  upon  himself  the  office  of  councillor 
of  the  borough,  and  had  assumed  to  act  and  acted  as 
such  since  the  election ;  and  that  the  relator  on  the  6th 
November  duly  qiialilied  as  councillor  by  making  and 
subscribing  the  same  declaration. 
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The  affidavit  of  the  defendant  in  answer  stated  that^        1866. 
in  consequence  of  his  sudden  indisposition  at  the  election     The  Qubxn 
of  councillors  on  the  1st  November  at  the  commence-      buIabd. 
ment  of  the  election^  his  deputy  presided  and  acted  as 
Jr<etaming  officer;  that  he  afterwards  presided  for  about 
sui  hour^  when  he  was  obliged  to  leave^  and  did  not 
sigain  preside  during  the  day^  and  his  deputy  again  acted 
him ;  that  the  notices  by  the  relator  stating  that  he 
disquahfied  for  the  office  of  town  councillor  by 
lareason  of  his  then  being  the  mayor  misiuformed  him 
€Df  the  true  reason  of  his  disqualification  for  the  office 
of  councillor^  and  being  then  unaware  that  he  was  dis- 
c]iialified  for  the  office  by  reason   of   his   acting  as 
Yctumiug  officer  by   himself  and  his  deputy   at   the 
election^  he  by  himself  and  his  deputy  continued  to 
receive  the  votes  of  the  burgesses  on  his  behalf  as  he 
^¥ras  then  advised  and  was  of  opinion  that  he  was  not  dis- 
qualified on  the  ground  mentioned  in  the  notices;  that 
there  was  no  meeting  of  the  council  between  his  election 
on  the  Ist  November  and  the  9th  November ;  that,  having 
1)een  advised  between  the  time  of  his  making  the  declara- 
tion and  that  meeting  that  his  election  was  void  by 
reason  of  his  acting  as  returning  officer  by  himself  and 
his  deputy,  he  attended  that  meeting  and  resigned  his 
office  as  councillor  on  the  first  opportunity  he  had  of 
doing  so^  which  resignation  was  unanimously  accepted 
by  the  council  and  entered  on  the  minutes  of  the  pro- 
ceedings ;    that  after    his    resignation    as    councillor 
and  in  the  due  course  of  the  proceedings  at  the  meeting 
on  the  9th  November  he  was  duly  elected  an  alderman  of 
the  borough ;  that  the  relator  was  present  at  that  meeting 
and  was  aware  of  the  proceedings  both  with  regard  to 
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1866.  his  rcBigDation  of  the  office  of  councillor  nod  his  e 
The  Qdbek  88  alderman ;  that  the  relator  did  not  apply  for 
BliiIsd.  warranto  until  the  12th  November,  thereby  al 
seven  days  to  elapse  between  the  time  of  the  def 
taking  the  declaration  and  the  application,  and 
days  after  the  defendant  had  resigned  the  oi 
councillor;  and  that  the  defendant  bad  not  in  an 
either  directly  or  indirectly,  acted  in  or  exercis 
office  of  a  town  councillor  of  the  borough  sin 
3l8t  October,  except  by  malting  the  declaration  of 
bat  that  on  his  election  as  alderman  he  took  b 
and  acted  as  an  alderman  at  the  meeting  of  the  i 
on  the  9th  November. 

Powell  shewed  cause. — The  defendant,  on  be: 
formed  that  be  was  disqualified  by  reason  of  his 
been  returning  officer,  resigned,  and  his  resignati 
accepted  before  this  rule  was  mored  for.  Th 
be  is  no  longer  in  the  office,  and  this  procee( 
remove  him  is  unnecessary.  Moreover  he  was 
by  the  notice  given  by  the  relator  at  the  elec 
to  the  ground  of  disqualification.  [He  wai 
stopped."] 

Cooke  and  Doiodeswell,  in  support  of  the  rult 
relator  claims  to  be  admitted  into  the  office  c 
councillor  instead  of  the  defendant,  as  the  vote 
for  him  at  the  election  after  the  notice  of  disquali 
were  thrown  away ;  JReff.  v.  Coaks  {a).  There  b 
wards  in  the  borough  of  Tewkesbury  the  mayor 
necessitate  the  returning  officer,  and  therefore  disq 
(o)  3  E.  4-  B.  249. 
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from  being  a  candidate^  and  it  was  not  necessary  to  state  1866. 
in  the  notice  the  ground  of  his  disqualification.  The  rpij^  Queen 
defendant  was  in  office  when  this  rule  was  moved  for,  bliIIbd 
and  he  cannot  by  resigning  deprive  the  relator  of  the 
right  to  have  it  made  absolute,  in  order  that  judgment 
of  ouster  may  be  entered  upon  the  record,  either  after 
a  disclaimer  by  the  defendant  or  after  a  trial  of  the 
information,  and  a  finding  that  his  election  was  void ; 
unless  that  judgment  shewed  that  the  relator  had  a 
right  to  be  admitted  he  could  not  have  a  mandamus  to 
admit  him ;  Beff.  v.  Cooks  (a),  per  Crompton  J.  There- 
fore resignation  of  the  office,  though  before  the  rule  was 
moved  for  and  though  accepted,  is  not  sufficient :  resig- 
nation assumes  that  the  party  resigning  was  in  the 
office.  Also  by  the  defendant  taking  upon  himself  the 
office  and  acting  as  town  councillor  there  was  a  contempt 
of  the  Crown.  In  Sex  v.  Warhw  (b)  Lord  EUenborough 
said:  ''Assuming  it  to  be  a  valid  resignation,  still  the 
rule  must  be  made  absolute ;  for  a  resignation  was  not 
an  answer,  although  it  might  regulate  the  discretion  of 
the  Court  in  imposing  the  fine.^*  [They  cited  Reg.  v. 
Morton  (c),  Reg.  v.  Hartley  (rf),  Reg.  v.  Eanishaw  («), 
Reg.  V.  Sidney  (/),  and  Reg.  v.  Appleyard  (^),  cited  there 
by  CowUng.]    The  Court  then  called  on 

Powell. — The  relator  was  present  when  the  defend- 
ant was  admitted.  {^Cooke.  But  not  as  councillor.] 
In  none  of  the  cases  cited  had  the  parties  resigned 
office  before  the  rule  was  moved  for.    [Mellor  J.     The 

(a)  ZE.^B.  249.  253.  (b)  2M,^8,  75,  76. 

(c)  4  Q.  B.  146.  {d)ZK^  B.  143. 

(«)  3  £  # -».  143,  note  (c).  (/)  2  X.  Af.  # -K  149. 

{g)  2QJan.  1851. 

VOL.   VII.  3    P  B.    &    S. 


Bliukd. 
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18tt6.  informatioQ  would  contain  two  distinct  allf 
The  Qdben  '^^^  ^^^  defendant  "  for  and  during  al!  the  1 
bath  there  claimed,  and  still  doth  there  daii 
town  councillor  of  the  said  borough;"  Corna 
Practice,  Forms  No.  clix.,  p.  120i  And  the 
disclaimer  refers  to  the  past  admitting  that  tl 
dant  "hath  usurped"  the  office;  Id.,  Form 
p.  126.] 

CocKBrRN  C.  J.  At  first  I  entertained  a 
impression  that  this  rule  was  unnecessary  and  i 
be  discharged,  but  Mr.  JDowdeswelTa  ai^nui' 
convinced  me  that  that  impression  was  wro 
that  the  rule  ought  to  be  made  absolute.  I 
from  saying  that  if  a  person  elected  and  adm 
an  office  discovers  that  for  want  of  qnahficatio 
any  other  sufficient  reason  he  ought  not  to  lu 
elected  and  admitted  into  it,  and  resigns  it,  a  pn 
by  quo  warranto  would  be  necessary  in  order  to 
him  of  all  interest  and  right  in  that  office, 
authorize  a  trcsh  election.  And,  tn  the  cases  in 
quo  warranto  was  held  to  be  necessary  notwithi 
the  reBignation  of  the  party  against  whom  the  ; 
ing  was  directed,  the  resignation  took  place  s 
ride  niai  had  been  obtained.  Therefore  I  do  i 
ceed  upon  the  authority  of  those  cases.  If  th 
were  merely  to  vacate  the  office  so  that  a  fresh 
might  take  place,  it  is  obvious  the  resignation  of  t 
would  cflTect  it  as  well  as  the  removal  from  the  offi 
information  in  the  nature  of  a  quo  warranto ;  bv 
present  case  the  proceeding  is  instituted  by  &  rela 
not  only  Henies  the  validity  of  the  election  of  th< 
against  whom  he  moves,  but  also  claims  to  La 
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elected  and  to  be  admitted  into  the  office.  The  relator  1806. 
says  that  notice  was  given  of  the  disqualification  of  the  The  Qukui 
defendant^  and  that  the  votes  given  in  his  favour  after  bliiabd. 
that  notice  were  thrown  away,  and  that  the  effect  of  that 
is  to  place  him  in  a  majority  and  entitle  him  to  be 
elected.  Now,  in  order  to  enable  the  relator  to  stand 
in  that  position  and  be  admitted  into  this  office^  it  must^ 
as  he  maintains^  necessarily  be  assumed  that  there  was 
never  any  election  of  the  defendant.  A  resignation 
implies  that  the  person  resigning  was  elected  into  the 
office  which  he  resigns^  for  a  person  cannot  resign  that 
which  he  never  had.  Therefore  the  acceptance  of  the 
resignation  of  the  defendant  by  the  corporate  body 
assumes  that  he  had  been  properly  elected ;  and  to  dis- 
chai^  this  rule  on  the  ground  that  the  resignation  was 
sufficient  would  deprive  the  relator  of  the  advantage 
which  he  would  have^  either  of  ousting  the  defendant 
if  the  proceedings  were  carried  to  their  ultimate  result^ 
or  of  having  it  admitted  on  the  record  that  the  defendant 
has  no  present  right  to  the  office^  and  never  had  any. 
The  effect  of  a  resignation  would  only  be  to  send  the 
parties  to  a  firesh  election^  whereas  the  effect  of  a  dis- 
claimer or  judgment  for  the  Crown  would  be  to  displace 
and  oust  the  defendant,  leaving  it  open,  which  otherwise 
it  would  not  be,  to  the  relator  to  claim  the  office,  and  upon 
a  mandamus  to  be  admitted  into  it.  The  counsel  for  the 
relator  were  therefore  right  in  their  contention  that  it  is 
necessary,  in  order  to  do  justice  between  these  parties, 
that  this  proceeding  should  have  been  resorted  to,  and 
consequently  this  rule  must  be  made  absolute  unless  the 
defendant  undertakes  to  disclaim  the  office  in  the  usual 
formal  manner. 

Then  comes  the  question  whether  we  shall  give  the 

3  p  2 
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1866.  relator  his  costs.  To  a  certain  d^ree  the  d( 
Tin  QuBH  '*"  placed  in  a  false  position  by  tbe  relatoi 
notice  given  to  the  electors  of  the  disqualiGci 
the  defendant  was,  to  say  the  least  of  it,  am' 
If  the  defendant  had  been  informed  of  the  true 
of  his  disqualification,  he  would  probably  hav 
drawn  from  being  a  candidate,  or  at  all  eventi 
not  have  taken  upon  himself  the  office.  Then 
some  doubt  whether  the  notice  was  sufficient  t 
the  votes  given  to  tbe  defendant  to  be  throwi 
For  these  reasons  I  think  we  are  not  called  i 
award  to  the  relator  the  costs  of  this  nde,  wl 
within  onr  discretion.  The  relator  is  entitled 
9  Ann.  c.  20.  $.  5.  to  the  costs  of  filing  the  infor 
and  incident  to  it,  and  of  the  disclaimer. 

Melloe  J.  concurred. 

Lube  J.  I  was  at  first  under  the  impresni 
this  rule  was  useless,  and,  if  so,  it  would  bai 
discharged  with  costs ;  but,  as  the  relator  inb 
claim  to  be  admitted  into  tbe  office,  he  is  entitle! 
to  try  tbe  validity  of  the  defendant's  election 
warranto  or  to  have  a  disclaimer  by  tbe  defend 
tbe  record. 

For  the  reasons  given  by  ray  Lord  I  think  tha 
ought  to  be  no  costs  of  tins  rule. 

Rule  absolute  accor 


XXX.  VICTORIA.  931 

186G. 


Wood  and  Barrow,  appellants,  Bowuon,        ^^m^l^uth 

respondent. 

*^  6G.4.C.  129. 

s.S. 

Certain  members  of  an  aaeociation,  of  which  A.  and  B,  were  respectively  fmpi^wer, 
chairman  and  secretary,  were  in  the  employment  of  C.   Early  in  Ocioher^    luegal  cam' 
without  notice  to  him,  two  of  his  worlunen  who  had  been  seon  in  con-   ifinatum  of 
▼ersation  with  B.  suddenly  loft  his  service ;  he  inquired  of  B,  why  the   yyorkmen, 
men  left,  and  B.  said  he  must  know  it  was  on  account  of  his  apprentices.    Conviction  for 
Most  of  his  men  having  stopped  soon  after,  he  wrote  to  the  secretary  to  ask  joint  threat. 
the  reason  why  his  men  were  taken  away  from  him.    At  a  meeting  of  Evidence 
the  association  at  which  A,  and  B.  were  present,  a  letter  was  written   against  one. 
by  B,  to  the  respondent  communicating  a  previous  resolution  of  the 
association  that  no  member  of  it  would  work  for  him  until  he  parted 
with  some  of  his  apprentices,  and  stating  how  many  he  would  be 
allowed,  and  that  there  would  be  so  much  expense  to  pay  before  any 
member  of  the  society  would  work  for  him.  On  an  information  under  stat. 
6  G.  4.  c.  129.  8.  3.  against  A.  and  B.  for  forcing  or  endeavouring  to 
force  the  respondent  to  limit  the  number  of  his  apprentices,  the  justices 
convicted  them.    Held, 

1.  That,  as  the  justices  had  not  drawn  the  inference  that  the  com- 
munication of  the  resolution  in  answer  to  the  inquiry  of  the  respondent 
was  intended  as  a  threat,  the  evidence  was  not  sufficient  to  support  the 
conviction. 

2.  QiuBte^  whether  the  combination  of  the  workmen  and  the  resolution 
were  illegal  ? 

3.  Quare,  whether  a  conviction  of  ^.  and  B,  for  a  joint  threat  can  be 
supported  against  A,  by  proof  of  a  threat  by  him  only  ? 


OASE  stated  by  justices  under  stat.  20  &  21  Vict, 
c.  43.  8.  2. 
At  a  Petty  Sessions  held  in  Stockton^  in  the  county 
of  Durham^  on  the  20th  December ^  1865^  upon  an 
information  preferred  by  the  respondent  against  the 
appellants  under  stat.  6  G.  4.  c.  129.  s.  8.^  charging  that 
the  appellants  did  '^unlawfully,  by  using  certain  threats, 
force  or  (a)  endeavour  to  force  the  respondent  to  limit 
the  number  of  his  apprentices/'  the  appellants  were 
convicted  and  adjudged  to  be  imprisoned  and  kept  to 
hard  labour  for  one  calendar  month. 

(rt)  Sic. 
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1866.  The  respondeDt  was  a  master  builder  in  StoektoR,  tm 

Wood  ^^  Bppellaats  vere  bricklayers,  membera  of  a  aodeQ 
BowBOB.  **'■  association  called  Tlu  Vnited  Order  of  BricUmfert 
the  appellant  ffood  being  the  president  and  the  appet 
lant  Barrow  the  secretary.  On  a  Monday  morning  ii 
the  early  part  of  October  the  respondent  was  engaget 
at  certain  buildings  in  Stockton  which  he  was  then  con' 
stmcting  for  one  Mr.  H.,  and  when  there  be  aav  th< 
appellant  Barrow  and  another  man  named  O'Hara  stand 
ing  within  about  thirty  yards  of  one  of  the  buildings 
The  respondent  sent  two  of  his  men  fer  a  ladder  when 
they  were  stopped  by  Barrotc  and  O'ffara,  who  botb 
spoke  to  them.  The  men  then  went  back  to  the  biuld- 
ing  and  began  to  pick  up  their  toolsi  and  stated  thai 
they  had  been  stopped  by  Barrow  and  O'Hara.  The 
respondent  asked  Barrow  and  O'Hara  the  reason  whj 
the  men  bad  been  stopped,  and  they  told  him  that 
he  must  know  it  was  on  account  of  his  apprentices. 
In  October  the  respondent  had  four  apprentices.  All 
his  men  stopped  at  that  time  with  the  exception  of  two 
bricklayers.  There  was  no  agreement  between  the 
respondent  and  his  workmen  with  regard  to  the  time 
that  the  engagement  between  them  should  continue ; 
the  men  were  at  liberty  to  leave  and  the  respondent  to 
discharge  at  any  time.  About  two  or  three  weeks  after 
the  stoppage  the  respondent  wrote  to  the  appellant 
Barrow  the  following  letter : — 

"Norton  Road,  Oct.  28,  1865. 
"  To  the  Secretary  of  the  Bricklayers'  Union. 
«  Sir. 

"  Will  you  please  to  inform  me  what  is  the  reason 
that  my  men  were  lakeii  awnv  from  mc.      I  lia*e  hean' 
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Of  this  I  had  no  notice.     I  should  like  you  to  let  me        Wood 
know  what  you  require  me  to  da  Bowron. 

'*  Yours  respectfully,  Thonuu  BowronJ*' 

In  reply,  the  respondent  received  the  following  letter 
in  the  handwriting  of  the  appellant  Barrow: — 

•'  Sir.  Black  Horse,  October,  28. 

"  At  a  summoned  meeting  held  at  the  above  place 
of  TTie  United  Order  of  Bricklayers  it  was  proposed, 
seconded  and  carried  unanimously,  that  no  society  brick- 
layer will  work  for  TTiomas  Bowron  until  such  times  as 
he  parts  with  some  of  his  apprentices,  namely,  he  will 
be  allowed  two,  and  when  his  oldest  apprentice  arrives 
to  his  last  year  of  servitude  he  will  be  allowed  a  third, 
and  until  then  there  will  be  no  society  bricklayer  work 
for  him ;  and  further  there  will  be  so  much  expenses  to 
pay  as  well  before  any  society  bricklayer  will  work  for 
the  said  TTiomas  Bowron. 

"  By  order  of  the  Society/'  * 

This  letter  was  written  at  a  meeting  of  The  United 
Order  of  Bricklayers,  at  which  meeting  Wood  and 
Barrow  were  present ;  the  former  acting  as  chairman, 
the  latter  as  secretary. 

Shortly  after  the  receipt  of  the  above  letter  the 
respondent  had  a  demand  made  upon  him  for  18/.  by 
the  appellant  fFood,  who  stated  that  the  money  must  be 
paid  before  they  woidd  allow  any  men  to  work  for 
him.  In  reply  to  the  letter  received  by  the  respondent 
from  the  appellant  Barrow,  the  respondent  again  wrote 
to  Barrow  requesting  to  know  upon  what  terms  he 
would  be  allowed  to  have  men;  and  in  answer  he 
received  a  letter  to  the  effect  that  it  would  be  decided 
at  a  general  meeting  to  be  held  on  the  Thursday  follow- 
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1866.       ing.     On  the  28th  Nooea^er  the  reapoodent  aent  his 

Wood        foreman  to  the  Bricklayers'  Union  at  thdr  reqaeat   He 

QgJ^,       saw  the  appellant  ffbad  there,  who  told  him  that  the 

decision  they  had  come  to  was  that  Hr.  Botoron  most 

paj  18^  expenses  incurred  by  the  Bodet^,  otherwise  the 

men  would  not  be  allowed  to  go  to  work. 

The  justices  were  of  opinion  that  the  evidence  giren 
before  them  brought  the  case  within  the  operation  of 
Stat.  6  G.  4.  e.  129.  b.  3.,  and  convicted  the  appel- 
lants. 

Stat  G  G.  i.  c.  129.  *.  3.  "If  any  person  dall  by 
violence  to  the  person  or  property  of  another,  or  by 
threats  or  intimidation,  or  by  molesting  or  in  any  way 
obatmcting  another,  force  or  endeavour  to  force  any 
manufacturer  or  person  carrying  on  any  trade  or  busi- 
ness, to  make  any  alteration  in  bis  mode  of  r^nlating, 
managing,  conducting,  or  carrying  on  such  mannbctore, 
trade,  or  business,  or  to  limit  the  number  of  his  appren-^ 
tices,  or  the  Dumber  or  description  of  bis  joumeymeti,^ 
workmen,  or  servants";  eveiy  persoA  so  offending,  bxu. 
shatl  be  imprisoned  only,  or  be  imprisoned  and  kept  to 
bard  labour,  for  any  time  not  exceeding  three  calendar 
months." 

Manitttf  {Pinder  witb  him),  for  the  respondenL — 
Stat.  6  G.  4,.  c.  129.  s.  2.  repeals  all  former  statutes 
relating  to  combinations  among  workmen  for  fixing  the 
wages  of  labour  and  for  regulating  or  controlling  the 
mode  of  carrying  on  any  manufacture,  trade  or  business; 
and  sect.  3  contains  provisions  for  the  protection  of 
workmen  and  employers.  The  repeal  of  the  former 
statutes  on  the  subject  reestablishes  the  common  law 
as    alTecting   cumbi nations    of    masters   ur    workmeo; 
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ffalsbf  appt.y  Amieif  respt  (a\  per  Crompiam  J.     Here        1S66. 
tiie  threat  was  of  a  oomfained  action  of  the  members  of 


Wood 

the  association  with  the  view  of  fiircing  the  respondent  _  ^- 
"to  limit  the  number  of  his  apprentices:  that  was  a 
tihreat  to  do  an  illegal  act^  and. therefore  within  sect.  8; 
fFalsby,  appt.^  Anley,  respt.  (b).  An  agreement  or  com- 
l>ination  of  men  not  to  worii  for  a  master  who  employs 
inore  than  a  certain  number  of  apprentices  is  ill^al  at 
common  hiw  as  restricting  trade.  Sects.  4  and  5  of 
stat.  6  £r .  4.  e.  129.  except  firom  the  operation  of  the 
Act  meetings  either  of  workmen  or  masters  for  the 
sole  purpose  of  consulting  upon  and  determining  the 
rate  of  wages  or  the  hours  of  work,  and  agreements 
amongst  themsdves  for  those  purposes.  The  statute  is 
framed .  on  the  assumption  that  but  for  these  provisions 
such  combinations  would  be  ill^al.  [Mellar  J.  Sect.  8 
does  not  refer  so  much  to  combinations  as  to  individuals. 
Are  you  not  constrained  to  ai^ue  that,  if  a  workman 
says  to  his  employer  I  will  not  continue  to  work  for 
you  if  you  keep  more  than  a  certain  number  of  appren- 
tices, he  is  within  sect  3  ?]  In  that  case  there  would 
not  be  a  threat  to  do  an  ill^al  act.  But  if  a  number 
of  men  combine  together  to  coerce  a  master  not  to 
employ  more  than  a  certain  number  of  apprentices,  that 
is  an  illegal  act ;  the  character  of  the  act  depends  upon 
the  means  employed.  In  IValsby,  appt,  Anley^  respt.  (&), 
a  threat  of  several  workmen,  made  in  pursuance  of  a 
combination  between  them  to  carry  it  out,  that  they 
would  immediately  leave  work  unless  the  employer  dis- 
charged other  workmen  in  his  service  who  were  working 
under  a  declaration  prepared  by  the  masters,  was  held 

(a)  3E.4rE,  516.  623.  {b)  3  E.  ^-  E.  516. 


Wood 
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to  be  within  aect.  3.    Luth  S.    Have  the  appeUi 

adopted  'means  prohibited  by  the  law  ?  The  rewila 
is  not^a^threat,  and  the  appellants  did  not  say  that  I 
would  prevent  others  &om  working  for  the  raapi 
ent}  They  followed  their  language  up  by  saying  tl 
sum  of  money  must  be  paid  before  they  wonld  a 
any  man  to  work  for  him.  In  O'Neill,  appt,  Longi 
respt.  (a),  a  threat  to  a  workman  that  if  he  did 
leave  his  employment  the  members  of  a  dab  of  w 
he  also  was  a  member  would  act  in  combiuaticHi  ^ 
him  was  held  to  he  illegal,  though  it  wonld  nol 
illegal  to  say  to  a  fellow  workman  we  will  not  have 
as  a  member  of  our  club.  {^Coekbum  C.  J-  In 
case  the  threat  was  a  very  aerioos  one ;  I  agree 
every  word  of  my  brother  BhchburrC^  judgment. 
here  if  they  had  said  that  they  wonld  combine  to  \m 
any  man  from  working  for  the  respondent]  In  O"! 
appt.,  Kruger,  reapt.  {b),  after  a  resolution  at  a  met 
of  the  club  forbidding  ita  members  to  work  for  M( 
Krvger  so  long  as  one  of  their  workmen,  not  a  mei 
of  the  clnb,  was  allowed  to  do  a  particular  kind  of  i 
there  was  a  depuiatiou  &om  the  club  to  the  master 
that  resolution  was  not  communicated  to  him  :  hen 
resolution  of  the  association  was  communicated  t< 
respondent.  Cockbum  C.  J.  said,  p.  395,  "  If  he 
gone  with  his  assotnates  in  the  first  instance  to 
respondent  and  stated  that  unless  Norfolk  was  dism 
no  members  of  the  club  would  be  allowed  to  worl 
him,  this  would  have  been  intimidation."  And  ff 
man  3.  thought  that  what  passed  was  an  endeavoi 
coerce  the  master  by   a  threat.     Here  what  was 


(fl)  4  B.  .j-  S.  376. 


(*)  4  B.  #  a  a 
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amounted  to  telling  the  respondent  that  they  were  1866. 
acting  on  the  resolution  by  which  it  was  sought  to  Wood 
compel  him  to  reduce  the  number  of  his  apprentices.  Bowroh. 

Ccieridge  (Macnamara  with  him). — ^This  ^as  a  convic- 
'tion  for  a  joint  offence^  and  cannot  be  supported  unless 
^here  was  evidence  of  a  joint  threat  (a).    There  were 
three  stages  in  the  transaction  in  question.     The  appel- 
lant fFood  was  not  present  on  the  first  conversation  with 
i;he  respondent,  and  therefore  if  a  threat  was  used  then 
1>y  the  other  appellant  there  was  no  joint  threat  by  both. 
The  second  communication  was  a  letter  in  the  hand- 
writing of  the  appellant  Barrow,  and  the  mere  presence 
of  the  appellant  fFood  at  the  meeting  at  which  it  was 
written  does  not  implicate  him  in  it:  0*NeiU,  appt., 
Kruffer,  respt.  (&).  [Cockbum  C.  J.   fVood  was  acting  as 
chairman  at  that  meeting.  Lush  J.    And  the  letter  says 
that  the  resolution  was  carried  unanimously.]  The  meet- 
ing at  which  the  letter  was  written  was  not  the  meeting  at 
which  the  resolution  was  passed,  and  there  is  nothing  to 
shew  that  either  of  the  appellants  was  present  at  that  meet- 
ing.   [Cockbum  C.  J.   But  they  adopted  the  resolution.] 
The  third  stage  was  the  demand  of  18iL  by  the  appellant 
fVood,  and  Barrow  was  no  party  to  it.     [Lush  J.     That 
is  not  a  threat  for  which  the  appellants  were  convicted.] 
Then  the  question  is  whether  the  letter  amounted  to -a 
threat  within  stat.  6  G.  4.  c.  129.  s.  8.     Workmen  have 
a  right  to  pass  a  resolution  that  they  will  not  work  for 
a  master  who  employs  an  excessive  number  of  apprentices ; 

(a)  Upon  an  indictment  against  two  for  receiving  stolen  goods,  a 
conviction  of  one  is  good  ;  Rex  v.  Massingkam,  1  Moo.  C.  C.  257 ;  Reg. 
V.  Matthews,  1  Dai.  C.  C.  596;  Reg.  v.  Dovci/ayid  Gray,  2  Den.  #  P.  86. 

(*)  4  B.  4'  S.  389. 
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1666.  Bnch  a  reaolntioii  is  for  the  protection  of  their  intei 
WV)(iD  ^^  ^^^  employment  of  unpaid  apprentices,  especially  n 
BowKoii  ^^^  demand  for  workmen  is  limited,  is  an  injniy  b 
latter.  The  words  of  the  enactment  in  sect.  S  poii 
threats  of  violence  and  of  acts  tending  to  a  breai 
the  peace;  and  the  Court  will  not  extend  it  to  a 
which  does  not  (all  within  any  of  the  decisions.  1 
the  letter  was  written  by  way  of  explanation  in  an 
to  an  inquiry  by  the  respondent,  and  the  workmen 
at  liberty  to  leave  his  employment  when  they  pie 
which  is  a  material  distinction  between  this  case 
Ifahbi/,  appt,  Axley,  respt.  (a),  where  the  men 
working  under  contract. 

Alanuty,  in  reply. — It  was  a  question  for  the  jnsi 
having  regard  not  to  the  rights  of  masters  or  of  « 
men  but  to  the  public  interest,  whether  the  appelt 
in  communicating  the  resolution  to  the  rcsponi 
intended  that  it  should  operate  on  his  mind  as  a  thi 
and,  by  convicting  the  appellants,  they  must  have  fi 
that  it  was  so  intended. 

CocKBCRN  C.  J.  I  am  of  opinion  that  this  convit 
must  be  quashed.  It  is  unnecessary  to  determine  ' 
ther  the  combination  of  the  workmen  in  forming 
association,  and  the  resolution  which  they  adopted 
no  member  of  it  should  work  for  the  respondent  i 
he  reduced  the  number  of  his  apprentices,  are  lawfi 
common  law.  I  agree  with  Mr.  Coleridge  that  the  ( 
should  not  be  pressed  farther  than  they  have  gone ; 
so  long  as  nothing  is  done  contraiy  to  the  law  wc  ougl 
leave  it  open  to  masters  on  the  one  hand,  and  to  w 
(a)  3  E.  4-  E.  516. 
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men  on  the  other^  to  make  the  best  terms  they  can  for        1866. 
themselves,  and  as  frequently  workmen  cannot  protect        Wood 
their  labour,  which  is  their  only  capital,  except  by  means      boweoh. 
of  oo-operation  or  association,  we  ought  not  to  strain  the 
law  against  them.    Nevertheless,  there  may  be  combi- 
nations which  are  contrary  to  the  common  as  well  as  to 
the  statute  law. 

This  conviction  was  under  stat.  6  G,  4.  c.  129.  s.  3., 
and  in  order  to  sustain  it  there  must  be  a  threat  or 
intimidation  with  the  object  of  forcing  the  master  to 
alter  his  mode  of  conducting  his  business  or  to  limit  the 
number  of  his  apprentices.  Certain  members  of  an 
association,  of  which  the  appellants  were  respectively 
chairman  and  secretary,  were  in  the  employment  of  the 
respondent.  Early  in  October,  without  notice  to  him, 
two  of  his  workmen,  who  had  been  seen  in  conversation 
with  the  appellant  Barrow,  suddenly  left  his  service,  no 
threat  at  that  time  being  made  to  the  respondent.  He 
inquired  of  Barrow  why  they  left,  and  Barrow  simply 
said  that  he  must  know  it  was  on  account  of  his  appren- 
tices. In  that  there  was  no  threat,  and  certainly  no  joint 
threat  by  Barrow  and  Wood.  Most  of  the  men  in  the 
employment  of  the  respondent  stopped  soon  after.  He  was 
the  first  who  moved  in  the  matter  :  there  was  no  spon- 
taneous action  by  the  association  so  as  to  constitute  the 
resolution  a  threat  under  the  semblance  of  an  explana- 
tion ;  but  the  respondent  himself,  for  the  purpose  of  as- 
certaining what  was  the  cause  for  which  the  men  had 
withdrawn  from  his  employment,  and  possibly  with  the 
view  to  negotiation,  wrote  to  ask  the  reason  why  his 
men  were  taken  away  from  him.  Upon  that  a  letter 
was  written  by  the  appellant  Barroio  at  a  meeting  at 
which  the  appellant  Wood  presided,  and  for  which  letter 
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18416.  therefore  he  would  be  reeponeible  if  it  amounted  U 
~WooD  threat.  Now,  forasmuch  an  thia  informatioD  was  la 
and  this  coavictiou  obtained,  for  a  threat,  and  i 
for  the  combination,  or  for  the  resolution,  or  for  wl 
may  have  been  done  under  it,  either  by  the  associati 
or  by  the  men  leaving,  we  must  see  whether  the  letter 
written  amounts  to  a  threat  within  the  terms  of  et 
6  G.  4.  c.  129.  a.  %.  There  is  nothing  to  shew  that  it  do 
— it  merely  purports  to  afford  an  explanation  by  way 
answer  to  a  question  put  by  the  employer. 

Mr.  Manuty  has  pointed  out  that  thia  was  a  max 
on  which  the  justices  oaght  to  adjudge,  and  tl 
th«r  finding  wotdd  be  ooncliisiTe.  But  th^  hare  t 
drawn  the  inference  that  the  letter,  though  written  unt 
the  disguise  of  an  explanation,  was  really  with  1 
intention  of  conveying  a  threat.  They  have  anbmiti 
the  whole  case  to  us  upon  the  evidence,  and  thereTon 
is  competent  to  ns  to  look  at  all  the  drcomstances. 
do  not  think  there  is  enough  to  justify  our  inference  tl 
this  letter  was  written  mal&  fide. 

Mellob  J.  It  is  unnecessary  to  express  an  opini 
whether  the  act  of  the  members  of  the  association 
meeting  and  passing  the  resolution  in  question  « 
illegal  at  common  law.  There  is  a  great  difference 
opinion  on  that.  Id  Hilton  v.  EekeriUtf  (a),  Lc 
Campbell,  p.  62,  expresses  a  strong  opinion  in  &vc 
of  the  right  of  workmen  to  combine  by  lawful  mei 
to  raise  their  wages;  hut  Crompton  3.  in  that  case,  p.  E 
and  in  WaUby,  appt,  Anlny,  respt  (i),  seems  to  differ 
opinion  from  him.  In  the  present  case  it  is  not  neoesss 
to  determine  how  far  the  l^lity  of  the  act  is  affbct 
(«)  C£,#fl.  47.  (6)  3E#E516.523. 
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hj  the  combination.  In  order  to  sustain  the  conviction        1866. 
the  justices  should  have  found  as  a  fact  that  the  appd-   ' 
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Wood 

lants^  in  giving  their  answer  to  the  application  of  the  ^  J^ 
respondent^  took  advantage,  whether  colourably  or  not, 
of  the  opportunity  to  urge  that  which  they  knew  would 
amount  to  a  threat,  and  was  intended  so  to  operate. 
But  the  justices  have  stated  the  evidence  without  draw- 
ing the  inference ;  and  it  is  consistent  with  the  evidence 
that  the  answer  to  the  inquiry  was  made  bon&  fide, 
and  then  there  would  not  be  a  threat.  Upon  the  facts 
stated  we  cannot  draw  that  inference. 

Shee  J.  The  facts  of  this  case  have  been  conve- 
niently submitted  to  us  by  Mr.  Coleridge  in  three  stages. 
The  last  was  I  think  satisfactorily  disposed  of  by  calling 
attention  to  the  fact  that  this  was  a  joint  conviction, 
and  that  it  is  not  shewn  that  there  was  a  joint  threat. 
The  asking  by  H^ood  for  18/.  for  the  expenses  the 
society  had  been  put  to  had  not  anything  to  do  with 
the  threat  of  which  the  appellants  were  convicted.  As 
to  the  other  two  stages,  the  information  and  conviction 
were  for  having  unkwfully,  by  using  certain  threats, 
forced  or  endeavoured  to  force  the  respondent  to  limit 
the  number  of  his  apprentices.  First,  was  the  passing 
of  the  resolution  a  threat?  It  does  not  appear  that 
the  appellants  were  present  at  the  meeting  when  it 
was  passed;  but  supposing  they  were,  though  the 
respondent  is  mentioned  in  it,  it  does  not  appear  to 
have  been  intended  to  be  communicated  to  him.  It  is 
in  its  terms  a  resolution  in  the  shape  of  a  rule  of  con- 
duct agreed  on  by  the  members  of  the  association, 
and  the  fact  that  it  was  not  communicated  to  the 
respondent  at  the  time  takes  it  out  of  the  denomination 


'42  MICHAELMAS  TERM. 

1S66.  of  a  threat ;  for  there  cannot  be  a  threat  to  any  on 
Wood  unless  something  be  intimated  to  him  with  the  inteotio 
BowMK.  °f  foreing  or  unduly  influencing  his  conduct.  If  indec 
it  had  been  communicated  to  the  respondent  at  tl 
time  it  was  made,  I  am  disposed  to  think  that  it  won] 
amount  to  a  threat,  on  the  authority  of  ffalsbtf,  appi 
AnUt/,  respt  (a).  Secondly,  was  the  communication  < 
this  resolution  on  the  S8th  October  a  threat  ?  A  thre 
must  be  an  intimation  given  by  a  person  of  his  on 
accord ;  and,  to  come  within  stat.  6  G.  4.  c.  129.  J.  S 
it  must  be  made  with  an  intent  to  coerce  or  endeavoi 
to  force  the  future  conduct  of  the  person  to  whom  it 
addressed.  And  in  coasidering  this  question  we  mu: 
look  at  the  substance  of  the  resolutiou.  It  purport 
aa  I  hare  already  observed,  to  be  nothing  but  a  rule  i 
conduct  of  the  members  of  the  assodation ;  moreovi 
it  was  not  communicated,  nor  does  it  appear  to  hai 
been  intended  to  be  communicated,  to  the  respondei 
at  the  time  it  was  made;  but  was  sent  as  informatio 
in  answer  to  his  inquiry  why  the  men  had  left  h 
employment.  There  is  nothing  to  shew  that  it  wt 
sent  as  a  threat  in  order  to  force  the  respondent  t 
change  his  mode  of  conducting  his  business,  and  then 
fore  is  not  within  the  statute. 


Lush  J.  I  also  am  of  opinion  that  there  ia  n 
evidence  to  sustain  the  conviction.  After  the  decisiou 
upon  Stat.  6  C;.  4.  c.  129.  i.  3.  it  is  t  o  late  to  say  tha 
the  word  "threats"  ia  limited  to  threats  of  acts  c 
violence  to  the  person  or  property  with  which  it  i 
counected.  Therefore  it  must  be  taken  in  its  wide 
sense  as  including  a  threat  by  act  or  words  to  do  somi 
(o)  3E.4-E.  516. 
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injury  to  a  person.     But  it  is  the  essence  of  a  threat        1866. 
that    it  be    made   for    the    purpose    of  intimidating        \Yooi> 
3r  overcoming  the  will  of  the  person  to  whom  it  is      BowaoH 
iddressed.     Here  a  resolution  was  come  to  not  to  work 
for  a  particular  master  until  he  reduced  the  nimiber  of   ^ 
his   apprentices.      Whatever  its  quality  might  be  at 
common  law,  certainly  this  is  of  itself  no  offence  against 
the  statute.    No  doubt    it  might    be   so   used  as  to 
constitute  a  threat  within  the  meaning  of  sect  8,  but 
Bs  it  was  not  communicated  to  the  master  except  in 
BUiswer  to  his  inquiry  and  by  way  of  explanation,  the 
essential  elements  of  a  threat  are  wanting. 

Conviction  quashed. 


Barraclough  against  Greenhough.  Nwem^b^ 

[Reported  ante,  p.  170.] 


Trustees   of  Duke    of   Bridgwater    against    Wednuday, 

Surveyors  of  Bootlb. 

[Reported  ante,  p.  348.] 


VOL.   VII. 


3  Q  B.  &  s. 


[Reported  ante,  p.  710,  724.] 


^T-^ay  Reynolds  against  Bowlkt 

[Reported  nnte,  p.  67.] 

satvrdBy,  Feltham  ugainst  Englanb 

JWj«Jll4tr24lh. 

[Reported  ante,  p.  676.] 


TVwrffly,         HunBERsiY    against    Manchestkb, 
and  Lincolnshire  Railway  Coi 


[Rerorted  ante.  d.  54.1 


INDEX. 


ABSOLUTE. 
Covenant.    See  CoUiery. 

ACCOMPLICE. 

Two  female  prisoners  being  jointly 
indicted  at  the  Assizes  for  felony,  the 
jury,  not  agreeing,  were  discharged  by 
the  Judge  from  giving  a  verdict.  At  a 
subsequent  Assizes  one  was  again  put 
on  her  trial,  and  the  other  admitted  to 
give  evidence,  without  having  with- 
drawn her  plea  of  not  guilty,  and  a  nolle 
proseaui  not  having  been  entered :  held, 
that  she  was  competent  Winsor  v.  The 
Queen,  in  error,  490. 

ACT. 
See  Public  Body,  XL  lU. 

ACTION. 

See  Public  Body,    Pawn, 

Assignment  of  debt  before.   See  Equi^ 
table  Grounds,  Plea  on,  I. 

ADJUDICATION. 

See  Bankrupt,  V. 
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ADMINISTRATOR. 

See  Marshalling  Assets. 

AFFIDAVIT. 
See  Ejectment,  HL. 

AGENT. 

See  Promissory  Note.    Public  Body. 
Payment  to.    See  Sale  of  Chods. 

APPARENT. 
Owner.    See  Bankrupt,  J.,  V. 

APPEAL. 
See  Lunatic.    Quarter  Sessions. 

APPORTIONMENT. 

Of  expenses.    See  Metropolis  Managf 
ment. 

APPROPRIATION. 
Of  funds.    See  Jkumpike. 


ARBITRATOE. 


ARBITRATOR. 


ARM  OF  THE  SEA. 
See  Farui. 


ASSIGNMENT. 
See  Bmtn^l,  V.    O^gri^kt,  I 
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ARTICLED  CLERK. 

Stat.  S3  &  24  Vict.  e.  127-  (.  10.  pro- 
hibit* in  irticled  clerk,  during  the  term 
of  eervice,  from  holdiHK  inj  office  or 
eDffattinfi  in  anf  eniploymeiit  wbauoever 
other  than  that  of  clerk  to  the  altoroey 
to  whom  he  ii  bound,  and  reqairei  that 
before  beinK  admitted  an  attornej  he 
Hhall  prove  by  affidavit  that  he  has  not 
held  any  ofGco  or  engagied  in  any  em- 
ployment contrary  to  that  enactment, 
llie  father  of  P.,  an  articled  clerk,  vas 
steward  of  (he  manor  of  H.,  and  upon 
his  death  P.  wan,  during  hia  arlideR, 
appointed  ateward  by  bia  brother  in 
law,  who  was  lord  of  the  manor,  as 
trustee  for  his  molher,  who  had  a  life 
interest  in  the  manor,  which  at  her 
death  would  be  divisible  between  him 
self,  hia  brothers  and  sielerii.  lie  ap- 
pointed a  deputy,  but  on  three  occasions 
attended  Courts  with  bis  prlncipBl'B 
consent  to  admit  tenant*  and  take  so r- 
rendera.  Held,  that  the  case  was  within 
the  enactment,  which  the  Court  had  no 
diicretioQ  to  relax,  and  therefore  the 
lerrice  waa  not  Kood.  Ex  parte  Prpper- 
eom,  361. 


ASSESSMENT. 
See  Highway,  11.     Rait,  Poor. 

ASSETS. 
Marthtllinft.    See  Maf$haUimg  Aneli. 


AUTHORITY. 

Of  captain.    See  Maritime  Lttw. 


BANKRUPT. 

T.  The  bankrupt  and  the  plaintiS',  hi 
sister,  occnpied  a  dairy  farm  and  carrie 
on  (he  btisiness  of  a  cowkeeper;  tb 
htock  on  the  farm  was  paid  for  hj  thei 
in  equal  shares,  but  tike  boainess  wi 
to  he  carried  on  in  the  name  of  ih 
bankrupt.  The  bankrupt  bonght  an 
sold  the  Btoek  from  time  to  time  for  tli 
benefit  of  himself  and  the  plaintiff:  tb 
household  and  farm  expenses  were  pai 
fur  out  of  the  profits  of  the  busiiieai 
A  partnemhip  aecooDt  was  kept  bt 
tween  the  bankrupt  and  tbe  plaintifl 
ihey  had  no  joint  banking  account:  tb 
bankiupt  WBS  rated  to  the  relief  of  tb 
poor,  &c. ;  ail  receipts  for  rates  an 
ta\ea  were  given,  all  business  tram 
sctioni  were  conducted,  all  debts  i 
reaped  of  the  fanning  business  wer 
ciintracted,  and  all  sales  and  purchase 
were  made  in  hia  name  only.  The  plain 
tiff  devoted  her  whole  time  and  labou 
in  assisting  the  bankrupt  in  the  managt 
ineot  of  the  joint  business,  but  it  wi 
not  generally  known  that  she  was 
partner,  'i'he  Court  having  power  t 
draw  inferences  of  fact :  Held, 

I.  That  tbe  plaintiff  bad  allowed  ih 
bankrupt  to  appear  as  sole  owner  of  ih 
business. 


a.  That  the  gocxls  of  the  partnership 
trere  in  the  order  anil  dis|ioaitlon  of  lh« 
bankrupt  by  consent  and  permission  or 
the  true  owner,  within  The  Bankrupt 
Uw  Consolidation  Aet,  1849,  12  &  13 
Vicl.  e.  106.  «.  125.  EUta  Reynotdt  v. 
Boviley  and  atiolhtr,  67. 

II.  il.executedadcedwhich  was  regis- 
tered in  arcordance  with  the  provision! 
of  The  Bankruptcy  Act,  S4  &  25  Vict 
e.  134.  s.  192..  whereby  he  conveyed  all 
his  property  to  truxteea  for  the  beoefil 
of  hie  creditors  A  creditor  of  A.  ob- 
tained a  ffarniabee  order  sKainat  B. 
under  The  Common  Law  Procedure 
Act,  185*,  17  &  18  Vict.  c.  125.  I.  6l., 
attaching  a  debt  due  by  him  to  A.  B. 
having  no  notice  or  knowledge  of  the 
deed  paid  the  debt.  Held,  by  the  Ex- 
chequer Chamber,  reversing  the  judg- 
ment of  the  Queen's  Hencb, 

(1.)  That  this  payment,  being  under 
the  compulaionof  the  Judge's  order, 
was  protected  against  the  claim  of 

(2.)  That  the  execution  creditor  was 
in  the  position  of  a  creditor  having 
security  for  his  debt  in  respect  of  a 
lien  within  The  Bankrupt  L«w  Con- 
aolidation  Act,  1849,  12  &  13  Vict, 
e.  106.  Wood  and  other*.  TtVMteex, 
4-c.,  V.  DiCTB,  CUrk  to  the  Local 
Board  of  Health  for  thr  District  of 
the  Township  o/  Darlington,  94. 

III.  Byadeedofcomposition,  being  an 
indenture  made  between  fV.  of  the  first 
part  and  all  the  creditors  of  tV.  of  the 
second  part.  W.  covenanted  with  the 
several  persona  parties  thereto  of  the 
second  part  to  pay  unto  them,  "  being 
all  and  every  the  preaent  creditors  of 
W.,"  a  compoaition  of  I0(.  in  the 
pound ;  and  the  several  creditors  parties 
thereto  of  the  second  part  released  W. 
from  ell  debts,  &c.  And  it  was  thereby 
expressly  declared  that  all  the  creditora 
of  W.  should  he  equally  bound  by  and 
entitled  to  the  benefit  of  the  deed  al- 
though they  might  not  assent  thereto 
or  approve  thereof.  Held,  on  the  au- 
thority of  Greity  V.  Gibson,  4  H.  ^  C, 
98,  that  a  non-Bssenting  creditor  being 
within  the  general  description  "  all  the 
creditors  of  W.  of  the  second  part"  could 
•ue  on  the  covenants,  and  therefore  wna, 
under    The    Bankruptcy    Act,    I861, 


S4  &  2S  Viet.  e.  134.  f.  192,,  bound  by 
the  deed.  Reeve*  and  atother  ageimt 
Walti,  523. 

IV.  By  the  Bankruptcy  Act,  lH(jt, 
24  &  25  Vict.  c.  134,  "after  notice  of 
the  (iliog  and  registration  of  auch 
deed,"  j.  e.  auch  comfiosition  deed,  . 
"  has  been  given  as  aforesaid,  do  execu- 
tion, aequeatration,  or  other  process 
against  the  debtor's  property  in  respect 
of  any  debt,  and  no  process  against 
his  person  in  reaped  of  any  debt, 
other  than  &c.,  shall  be  available  to 
any  creditor  or  clumaot,  without 
leave  of  the  Court  1  and  a  certificate 
of  the  filing  and  registration  of 
such  deed  under  the  hand  of  the  chief 
registrar  and  the  seal  of  the  Court  shall 
be  avsilable  to  the  debtor  for  ell  pur- 
poses as  a  protection  in  bankruptcy." 
Held,  affirming  the  judgment  of  the 
majority  of  the  Court  of  Queen's  Bench, 
that  the  production  of  a  certificate  which 
on  the  face  of  it  was  the  certificate  of 
the  filing  kud  registration  of  a  valid 
deed  justified  the  sheriff  in  discharging 
a  debtor  whom  be  had  arrested  at  the 
suit  of  a  creditor  who  had  not  executed 
the  deed,  although  the  deed  afterwards 
turned  out  to  be  invalid  under  the  Act.  - 
Lloyd  V.  Horruon,  529. 

V.  On  the  22na  October,  1862,  by 
deed  between  8.  and  the  defendant,  8., 
in  consideration  of  SOl.  advanced  by  the 
defendant,  assigned  all  his  household 
furniture  and  effect*  to  the  defendant, 
with  a  proviso  for  making  the  deed 
void  if  8.  should,  on  demand  in  writing 
given  to  him,  or  left  at  his  last  place  of 
abode,  pay  the  601.  with  interest;  and 
in  default  of  payment  contrary  to  the 
proviso,  "  then  at  any  time"  thereafter 
the  defendant  was  empowered  to  taks 
possession  of  and  sell  the  goods;  and 
aotil  default  8.  was  to  retain  possession 
of  them.  On  the  12thiiWrt«rjf,  S.  was 
taken  in  execution  and  committed  to 
the  county  gaol.  On  the  IGth,  the 
defendaDt,  knowing  S.  to  he  in  gaol, 
look  possession  of  the  good*  and  sold 
them  on  the  13th  March.  On  the  16ih 
Februarii,  S.  having  made  the  affidavit 
required  by  sect.  98  of  The  Bankruptcy 
Act,  1861,  24  &  25  Viet,  e.  134.,  peli- 
uoned  in  form&  pauperis,  and  on  the 
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BEBB. 


33rd  WM  brought  up  to  the  Covntjr 
Conrt  and  adjudicated  a  bankrupt  noder 
tbs  ggth  aection.  In  trover  by  the 
official  aBHigaee  againat  the  defendant : 

1.  Held  by  the  Exchequer  Cbam- 
ber,  affinning  the  judgment  of  the 
Qneen'a  Bench,  that  by  sect  103  of 
atat.  34  &  35  Viet.  c.  134.  the  adjudica- 
tion related  back  to  the  date  of  the 
commitment  of  S.  to  piieon,  and  there- 
fore the  goods  which  were  then  in  bis 
order  and  disposition  by  the  consent  of 
the  defendant  paised  to  the  ofSdal 
Bsiignee,  and  the  transaction  was  not 
protected  by  sect.  133  of  The  Bankrupt 
Law  Consolidation  Act,  1849,  13  &  13 
Viet.  e.  106. 

2.  Qmtv,  whether  sect.  103  of  The 
Bankruptcy  Act,  1861,  34  St  35  Viet, 
e.  134.,  applies  to  an  adjudication  made 
by  the  regiitrBr  under  sect.  lOH  Brum* 
iBtU,  Official  Attigntt  of  Sennet,  a  Btmk- 
Twpt,-v.  BgUmgton,  537- 

VI.  Adebtor  in  execution  who  obtains 
from  the  Court  of  Bankruptcy  a  ceni' 
Bote  of  the  filing  and  registration  of  a 
composition  deed  is  entitled  to  he  dis- 
charged out  of  custody  by  stat.  34  Si  35 
f%!t.c.  134.  «.  ige.  Marb  T.  HoU,  B39. 


BEER. 
IJcenae  for  sale  of.     See  PtAUc  Race. 


Right  to. 

On  the  argument  of  a  special  case 
stated  under  stat.  12  Sc  13  Vict.  c.  45. 
*.  ]  1.  the  respondent  begina.  The  Over- 
seers qf  tlie  Tovmshms  tff  Hilton  and 
Walkerfield,  in  the  Teetdale  Union,  ap- 
pellants. The  Oterieeri  qf  Ike  TovmsMp 
qf  Bduu  and  otheri,  respondents,  224. 


Of  ladinff.     See  Maritime  Zioic.  i 
Of  sale.     See  Bankrvpt,  V. 


BOARD. 

Of  health.     See  PaUic  MeaZti,  U.,  Ul 
IV. 

BODY. 

Public.     See  Pvhlie  Body. 

BOILERS. 

See  Rate.  Poor,  II. 

BONA  FIDE. 

SeeSo/eq/'Ooodlt. 

BOOK. 
Entry  in  parish.    See  FariA,  lU. 

BOROUGH. 
See  PttiKc  HeaUk,  UI. 

BOUNDARY. 
Of  dislricL     See  Local  Qowrnment. 

BURIAL. 
See  PiJilic  UeaUk,  I. 

CALLS  ON  SHARES. 
See  PabUc  Corapasy. 

CAPTAIN. 
Authority  of.    See  MarUisu  Low. 

CASE. 
Special.    See  BegUt,  Right  to. 


CATTLE  PLAGUE. 

CATTLE  PLAGUE. 
See  Master  and  Servant,  VL 

CAUSES  OF  ACTION. 
Sec  Costs,  v.,  VL 

CERTIFICATE. 

ivertingr  and  stopping  up  highway. 
See  Highway,  VII.,  VIII.,  IX. 

sgistrar.    See  Bankrupt,  IV. 

CHAIRMAN. 
See  PubUc  Health,  II.,  IV. 

CHEQUE. 

See  Warranty. 

CHURCHWARDEN. 
See  PubUc  Health,  1. 

CLAIM. 

itle.  See  Justice  of  the  Peace, 
isdiction  of, 

CLERK, 
led.     See  Articled  Clerk. 

CLIENT. 
See  Counsel. 

COAL. 
See  Parish,  JJI. 

COLLIERY. 

claration  on  a  covenant  in  a  lease 
colliery,  by  which  the  owners  for 
me  being  were  entitled  to  as  many 


COMMISSION. 
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coals  at  the  pit's  mouth  as  should  be 
consumed  in  any  one  dwelling-house,  to 
be  agreed  upon  by  the  majority  of 
them.  Plea,  that  the  whole  of  the 
coals  comprised  in  the  demise  were 
worked  out  In  the  fair  and  proper  course 
of  working  the  mines.  The  lease  was 
for  the  term  of  twenty-eight  years  from 
the  30th  September,  1847,  at  the  royalty 
of  one  eighth  of  the  minerals  produced, 
and  contained  a  proviso  that  if  the  mine- 
rals should  be  fully  and  fairly  gotten 
before  the  expiration  of  the  term  the 
lessees  might  determine  it  on  giving 
twelve  months  notice.  It  appeared  that 
some  coal  remained  in  the  pit,  but  it 
could  not  be  practically  worked  with- 
out costing  more  than  it  was  worth. 
Held,  that  the  covenant  was  absolute, 
and  therefore  the  plea  was  no  answer. 
Cartwright  and  others  v.  Forman,  243. 

COMMISSION. 
To  take  evidence.    See  Costs,  II. 

COMMISSIONERS. 
Dock.    See  Parish,  III. 

COMMON  LAW. 

See  Public  Body,  II. 

COMMUNICANT. 

See  Easter  Offerings,  II. 

COMPANIES    CLAUSES    CONSO- 
LIDATION ACT. 

See  Public  Company. 

COMPANY. 
See  PubUc  Company. 

COMPENSATION. 

See  Lands  Clauses  ConsoUdatum  Act, 
I.,  II.,  VIII.,  IX.  PubUc  Body,  II.,  HI. 

COMPETENT. 

Witness.    See  Accomplice. 


COMPOSER. 
Sm  Copsright,  III. 


COMPOSITION. 
Deed.    Seefi<iianpMII.,IV.,VI. 

COMPROMISE. 
See  ComMel. 

COMPULSION. 


Of  law. 

A  party  who  paji  money  nnder  com- 
pnlaion  of  &  Conrt  of  law  is  protected 
aguDst  all  clairaa  made  to  it  by  other 
^itiea:  by  the  Exchequer  Cbamber. 
Wood  imd  otters,  TruMtea,  ^c,  v.  Dann, 
Ckrh  to  the  Local  Board  of  BeaUk  for 
lie  DUtnet  of  tlie  TowmUp  of  GaTtrng- 
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copy,  dra 
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See  BmJtr^t,  II. 

CONCLUSIVE. 
ETideDCB.    See  Ejtetment,  1. 

CONFLICTING. 
Preaumptiona.    See  Parish,  II.,  III. 

CONSIDERATION. 
See  Ciutom.  I.,  II. 

CONSTABLE. 
See  Metropolis,  Police  of,  I. 


Under  eeal.    See  Corporation. 


CONTRIBUTORY. 
Negligence,    Fee  Nefftir/tnct. 


Chamber, 
Queen'a  I 
re([iatrati< 
ornament 

«.  3.,  to  lei 

M'CnoY. 

H.  Th« 

and  bordc 

pattern,  tl 


and  Burfi 


the  com[ 
person,  1 
witbin  8t« 


IV.  Se 

,of  Registi 
Company 

of  abode  ■ 

V.  Sem 
the  copyi 


CORPORAllON. 

according  to  tbe  statutory,  but  by  an 
independent  mode,  must  register  tbe 
copyrigbt  in  order  to  entitle  bim  to 
bring  an  action  for  its  infringement.  Id. 

YI.  Per  Blackburn  J.  In  order  to 
comply  with  stat.  7  &  8  Vict  c.  12.  s.  6. 
the  day  of  publication  should  be  stated 
in  tbe  register,  and  it  is  not  enough  to 
state  the  year  only.    Id, 


CORPORATION. 

Where  tbe  guardians  of  a  poor  law 
Union  order  articles  requisite  for  the 
purposes  for  which  they  are  incorporated, 
which  are  supplied  accordingly,  it  is  no 
answer  to  an  action  for  tbe  price  that 
tbe  contract  was  not  under  their  seal. 
Affirming  Clarke  v.  7%e  Guardians  of 
tke.Cuckfield  Union,  21  L.J.  Q.  B.  349  ; 
l6Jur.686;  Bail  Court  Cas.Sl.  Ni- 
cholson V.  The  Guardians  of  the  Bradfield 
Unionj  77^ 

See  Public  HeaUh,  IL,  UI.,  IV.    Quo 

Warranto. 


COSTS. 

L  An  application  for  tbe  costs  of  a 
mandamus  must  be  made  within  two 
terms  of  tbe  obeying  of  tbe  writ.  The 
Queen  v.  The  Justices  qf  Kent,  394. 

II.  To  entitle  tbe  successful  party  in 
an  action  to  the  costs  of  the  attendance 
of  counsel  on  a  commission  to  examine 
witnesses  abroad,  it  must  be  shewn  that 
tbe  attendance  of  counsel  was  necessary 
for  the  conduct  of  the  commission.  Le 
Coca  and  Wife  v.  The  South  Eastern 
Railway  Company,  415. 

III.  A  County  Court  Judge  having 
refused  to  bear  an  interpleader  summons 
on  the  ground  of  tbe  insufficiency  of  the 

Sirticular  required  by  rule  130  of  the 
ules  and  Orders  for  regulating  tbe 
practice  of  the  County  Courts,  and 
naving  ordered  the  claimants  to  pay 
costs,  this  Court,  on  making  a  rule 
absolute  under  stat.  19  &  20  Vict.  c.  108. 
«.  43.  on  tbe  County  Court  Judge  to 
bear  tbe  summons,  has  no  jurisdiction 


COUNCIL. 
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to  set  aside  the  order  for  pajrment  of 
costs.  In  the  matter  of  an  Intenleader 
in  the  County  Court  of  Surrey  in  Church- 
ward V.  Coleman.  Maggs  and  another, 
claimants,  843. 

IV.  Re  Whitehead  y.  Procter,  3  H. 
4r  N.  532,  overruled.    Id. 

V.  Where  two  causes  of  acUon  are 
joined,  in  one  of  which  a  writ  of  trial 
could  not  be  issued,  and  in  tbe  other  it 
could,  and  tbe  plaintiff  does  not  recover 
in  respect  of  tbe  former,  but  recovers  a 
sum  not  exceeding  20/.  in  tbe  latter,  be 
is  entitled  to  costs  upon  tbe  higher 
scale,  under  R.  G.  H.  1853,  ''Directions 
to  the  Masters  of  tbe  Courts,"  r.  7. 
(1  E.  4*  B.  App.  p.  Ixvi.)  Cross  v. 
Hutchifison,  849* 

VI.  The  first  count  of  a  declaration 
was  for  unliquidated  damages :  tbe 
second  for  work  and  labour.  The  de- 
fendant succeeded  upon  the  first  count, 
and  tbe  plaintiff  recovered  less  than  20/. 
upon  the  second.  Held,  that  the  Mas- 
ter was  right  in  taxing  tbe  plaintiff  bis 
costs  upon  the  higher  scale.    Id. 

See  Lands  Clauses  Consolidation  Act, 
II.,  v.,  VII.    Public  HeaUh,  IV. 


COUNCIL. 
Order  in.     See  Public  HeaUh,  I. 


COUNSEL. 

I.  Counsel  retained  to  conduct  a 
cause  is  clothed  with  an  apparent  autho- 
rity to  do  everything  belonging"  to  tbe 
conduct  of  it  which,  in  the  exercise  of 
his  discretion,  be  thinks  best  for  the 
interests  of  his  client;  including  tbe 
withdrawing  of  a  Juror ;  and  if  acting 
within  the  limits  of  this  apparent  autho- 
rity he  enters  into  an  agreement  with 
the  counsel  for  the  other  side  as  to  the 
cause,  this  agreement  is  binding  on  tbe 
client.    Strauss  v.  Fhmcis,  365. 

II.  Semble,  aliter,  when  be  make  as 
compromise  of  a  matter  collateral  to  the 
cause.    Id. 


K  caau  against  the  will  of  bis  client,  or 
to  iDRkc  a  binding  ■greement  u  to  it,  if 
the  other  tida  vera  informed  that  hi* 
apparent  general  anthoritf  bad  been  in 
f&ct  limited.    Id. 

See  Com,  II. 

COURT. 

Conntjr. 

I.  Where  a  cauH  ia  tried  in  tbe 
Couat^  Court  puranant  to  a  Jndge'i 
order,  nnder  atat.  ig  &  20  Vicl.  e.  108. 
a.  36.,  the  application  for  a  new  trial 
mnit  be  maas  in  the  Buperior  Court ; 
per  Cnriam,  dnbitaute  Malar  J.  Bobi- 
Jbrtk  v.  PMga.  439. 

II.  There  ia  no  rule  respecting  the  no- 
tieeof  trial  neceeiary  when  aeauHcom- 
Qwnced  in  a  anperior  Court  n  ordered 
to  be  tried  in  a  County  Court  under 
■tat.  19  k  30  Vicl.  c.  108. 1.  26. :  it  it 
enough  that  the  notice  ia  reasonable. 
Tie  fpnrick  Gat  Light  Ctmpmtif  v.  Nor- 
awa,  847. 

Sm  Cotu,  III. 

Police.    See  MetropaUM,  Police  <if. 

ProbaW.    See  ^'ectmenf,  I. 

[Hacretion  of.    See  Artidtd  Clerk. 

COVENANT. 

Where  a  deed  ia  made  between  partiea 
a  perton  who  is  not  uamed  a  party  to 
it,  but  ia  eo  described  that  be  can  be 
ascertained,  may  atie  upon  the  covenants 
contained  in  it.  Bemes  and  another 
Walt*.    Per  Blaekbum  J.,  523. 

See  Bankrupt,  III.    Cidliery. 


I.  A  prescription  that  a  parish  shall 
repair  tbe  highways  io  another  parish  is 


DAMAGES. 

bad  unless  founded  on  a  snflteient  e 
sideiation  coeval  with  the  obUgati 
7^  Quetn,  on  the  protecnlum  qT 
MeltonMowbrag  Ditlrict  Hiyhnag  Bm 
agmntt  The  Inkabitanit  t^Atkbf  Abi 
377. 

II.  StMbk,  it  is  not  good  eran  tb 
Id. 

III.  Concesaum,  that  a  marriage 
cannot  be  claimed  of  common  right, 
maybe  due  bjcuatom.  Bryant  v.  F 
726. 

IV.  Where  there  has  been  long  c 
tinned  modem  user  of  a  right  capi 
of  a  legal  origin,  the  jury  may  i 
ought  to  presume  it  to  hare  esii 
from  time  immemorial,  unless  tbe  c 
trary  be  proved  by  evidence,  eii 
direct  or  preaumptive.    Id. 

V.  ftwre,  if  a  payment  is  reMOm 
in  itself,  it  makes  any  diffeience  ti 
in  consequence  of  changes  in  the  n 
of  money  or  other  circnmstanccs,  it 
varied  from  time  to  time?    Id. 

VL  Such  a  right  may  be  dispro 
by  proof  of  its  twiag  "  rank  ("  t.  e. 
large  that  it  could  not  possibly  b 
exiated  at  the  commencement  of 
time  of  legal  memory.    Id, 

VII.  The  objection  of  nnknesa  is 
confiued  to  caaes  of  claim  of  moi 
decimandi.  Per  Coekbam  C.  J.,  Me 
and  Jjuth  JJ.,  dissentiente  Blaekbnn 
Id. 

VIII.  Tbe  parson  of  an  sgricniti 
parish  claimed  a  fee  of  I3j.  on  ei 
marriage  solemniied  in  his  pai 
church.  A  special  case  found  that  si 
1808  the  sum  of  13f.  or  13*.  6d.  I 
always  been  paid.  Power  having  b 
reserved  to  tbe  Court  to  draw  infertn 
of  fact ;  Held,  per  Cockbun  C.  J.,  J 
lor  and  Ltuk  JJ.,  dissentiente  BlaeU 
J.,  that  the  claim  could  not  be  ti 
ported.     Id. 

See  Satitr  O^ringa. 


See  New  Trial,  I.,  II.,  IIL  Pom.  & 
lute  ttf  RvnJa. 
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DAY. 
Of  publication.     See  Copyright,  VI. 

DEBT. 

.Assignment  of  before  action.  See  Equi- 
table  Orounds,  Plea  on. 


DEBTOR. 

See  Bankrupt,  TV.,  V.,  VI. 

of  Law, 


Compulsion 


DEDUCTIONS. 
See  Rate,  Poor,  I,,  II. 

DEED. 
Of  assignment.    See  Bankrupt,  II.,  V. 
Composition.    See  Bankrupt,  III.,  IV., 

Inter  partes.    See  Bankrupt,  III.   Cove- 
nant. 


DELIVERY. 
Of  goods.    See  Statute  qf  Frauds. 

DEPUTY. 

See  Articled  Clerk. 


DESIGN. 
Copyright  of.    See  Copyright,  J.,  U. 

DETINUE. 
See  Pawn. 

DEVISE. 

I.    Devise    as    follows:  —  ''To    my 
nephew  W.  P.  I  give  the  house  I  now 


live  in,  with  the  outhouse  and  garden 
and  orchard,  in  my  own  occupation,  to 
him  and  his  heirs  and  assigns  for  ever. 
I  give  to  my  niece  C.  P.  the  house  and 
outhouse  and  garden  as  now  in  the  oc- 
cupation of  T.  A.,  to  her  and  her  heirs 
and  assigns  for  ever."  The  house  in 
the  occupation  of  the  devisor  had  a 

Eump  belonging  to  it,  which  T.  A.,  who 
ad  occupied  the  other  house  as  yearly 
tenant  of  the  devisor  for  two  yean,  had 
been  accustomed  to  go  to  and  draw 
water  from,  with  her  knowledge.  Held. 
affirming  the  judgment  of  the  Queen's 
Bench,  that  the  right  to  the  use  of  the 
pump  was  not  an  easement,  and  did  not 
pass  to  C.  P.     Polden  v.  Bastard,  130. 

II.  Devise,  before  The  Wills  Act, 
7^.  4  &  1  Vict.  c.  26.,  as  follows :— "  As 
touching  such  worldly  estate  wherewith 
it  hath  pleased  God  to  bless  me  in  this 
life,"  I  give  to  my  wife  M.  A.  L.,  whom 
I  constitute  my  sole  executrix, "  all  and 
singular  my  lands,  messuages  and  tene- 
ments by  her  freely  to  be  possessed  and 
enjoyed,  together  with  all  my  houses 
and  household  goods,  deeds  and  move- 
able effects ;  all  my  children  to  be  edu- 
cated and  settled  in  business  according 
to  my  wife's  discretion." 

Held  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of  the 
Queen's  Bench,  that  the  wife  took  an 
estate  in  fee  by  reason  of  the  direction 
of  the  testator,  for  the  education  and 
settling  of  his  children  in  business, 
whether  that  direction  was  obligatory 
upon  her  or  discretionary.  Lhyd  v. 
Jachson  and  others,  683. 

III.  By  the  Court  of  Queen's  Bench, 
the  other  words  of  the  devise  would  by 
themselves  have  given  an  estate  in  fee 
to  the  wife.  Qwere,  by  the  Exchequer 
Chamber  ?    Id. 

See  Ejectment,  I. 

DIRECTIONS. 
To  Masters.     See  Costs^  V.,  VI. 


DISCHARGE. 
Of  bankrupt.  See  Bankrupt,  IV.,  V.,  VI. 
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DOCK. 

Coooi"'"""' 

DOHMiNt. 
Partner.    =*" " 


DUBS. 
Set  D<CTi".  '■ 


"*    ».ie  bum"*'?"™!.!. 


EJECTMENT. 


ELECTION. 
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af(ainst  tbe  devisee,  the  defendant  served 
on  tbe  plaintiff,  under  stat.  20  &  21  Vict, 
c.  77'  9,  64.,  a  notice,  addressed  to  her 
and  her  attorney,  that  he  intended  at 
the  trial  to  ^ive  in  evidence  as  proof  of 
the  devise  the  probate  of  the  will.  Tbe 
plaintiff  did  not  within  four  days  of  the 
receipt  of  that  notice  f{ive  notice  to  the 
defendant  that  she  disputed  the  validity 
of  the  will.  At  tbe  trial  the  defendant 
produced  the  probate  of  the  will,  duly 
stamped  with  tbe  seal  of  tbe  Probate 
c;ourt.     Held, 

1.  That  the  probate  was  conclusive 
evidence  of  tbe  validity  and  contents  of 
the  will. 

2.  That  the  notice  was  **  given"  to 
the  plaintiff  as  required  by  sect.  64. 
Barraclonghy.  Greenough,  170. 

II.  Tbe  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict  c.  125.  8.  93., 
enacts.  If  any  person  shall  bring  an 
action  of  ejectment  after  a  prior  action 
for  the  same  premises  "  unsuccessfully 
brought"  by  him,  tbe  Court  or  a  Judffe 
may,  if  they  or  be  think  fit,  on  the 
application  of  the  defendant  at  any  time 
after  appearance,  order  that  the  plaintiff 
shall  give  to  tbe  defendant  security  for 
costs,  with  stay  of  proceedings,  whether 
tbe  prior  action  has  been  "  disposed  of 
by  (uscontinuance,  or  by  nonsuit,  or  by 
judgment  for  the  defendant.'*    Held 

0).  That  this  section  applies  to  all 
cases  where  the  first  action  has  been 
'*  unsuccessfully  brought,"  and  is 
not  restricted  to  those  mentioned 
at  the  end  of  it. 

(2).  Where  an  order  for  security  for 
costs  has  been  made  on  a  ground 
which  no  longer  exists^  tbe  Court 
will  not  release  the  plaintiff  from  it  if 
the  facts  are  such  as  bring  the  case 
within  tbe  operation  of  tbe  section. 
Skene  v.  Davis,  463. 

III.  In  1857,  the  plaintiff,  as  heir, 
brought  an  action  of  ejectment  against 
the  defendant  for  certain  premises.  In 
1858,  it  was  agreed  that  the  action 
should  be  discontinued,  and  a  bill  in 
Chancery  brought  instead.  No  formal 
discontinuance  was  entered,  but  tbe 
suit  in  Chancery  was  instituted.  This 
was  discontinued  and  a  fresh  suit  com- 


menced, the  proceedings  in  which  were 
stayed  until  security  for  costs  should  be 
given.  In  1863,  the  plaintiff  brought 
another  action  of  ejectment  for  the  same 
premises ;  in  1864,  in  conseouence  of 
the  plaintiff  residing  out  of  tne  juris- 
diction of  tbe  Court,  tbe  defendant  ob- 
tained a  Judge's  order  for  security  for 
costs,  with  a  stay  of  proceedings.  In  I8669 
the  plaintiff  applied  to  set  aside  this 
order,  upon  an  affidavit  that  he  had  re- 
turned to  England  and  was  engaged  as 
private  tutor  in  a  family,  and  bad  deter- 
mined not  to  go  again  out  of  the  juris- 
diction of  the  Court  until  the  cause  was 
tried  and  disposed  of. 
(1).  Qikere,  whether  the  affidavit  was 

sufficient  ? 
(2).  Held,  that  if  an  application  had 
been  made  for  an  order  under  stat. 
17  &  18  Vict.  c.  125.  8.  93.,  on  the 
ground  that  the  prior  action  was 
unsuccessfully  brought,  the  Court 
would  have  made  it ;  and  therefore 
(3).  On  this  application  the  Court,  in 
the  exercise  of  its  discretion,  re- 
fused to  set  aside  the  order.    Id, 


ELECTION. 

See  Public  HeaUk,  II.,  IV. 

ranto. 


Quo  War- 


ENTRIES. 
In  parish  book.    See  Parish,  III. 


EQUITABLE  GROUNDS. 

Plea  on. 

Declaration  for  money  due  on  an 
award.  Plea,  on  equitable  grounds,  that 
before  action  the  plaintiff  assigned  the 
sum  to  D.  Sf  Co. ;  that  they  gave  notice 
thereof  to  the  defendant,  and  requured 
him  to  pay;  that  the  assignment  re- 
mained m  force,  and  the  defendant 
remained  liable  to  pay  the  sum  to  them ; 
that  the  action  was  not  brought  for  their 
benefit  or  with  their  knowledge,  and  if 
the  plaintiff  recovered  the  defendant 
would  notwithstanding  be  forced  to  pay 
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ERROR. 


the  Bune  to  them.  Held,  that  tbeplea 
ws*  good, under  The  Common  Law  Pro- 
cedure Act.  1854, 17  &  18  Viet.  e.  135. 
M.  83.,  as  B  Court  of  eqnitj  wonld  grant 
H  perpetual  and  nncooditional  injunc- 
tioa  Rgaintt  the  plaintiff  (uing  for  his 
own  benefit.    Jef$  v.  Day,  250. ' 

See  Landt  Clauiet  CtmaoUdatum  Jet,  IV. 


ERROR. 
See  Jtidge,  Power  to  Ditcharge  Airy. 


ESTATE. 
In  fee.    See  Deoite,  II..  TIL 


ESTUARY. 
See  Parith- 


See  Batter  Offermgi,  II.     Ejectment,  I., 
III.     Negligence.      Parish,   II.,   III., 


EXPENSE. 

Apportionment    of.       See  Stetropolis, 
Managetnent. 

FAIR. 
See  PMbUc  Race,  I. 

FEE. 
EaUte  in.    See  Devite.  II.,  UI. 
To  counBel.    See  Coilt,  II. 

FELLOW  SERVANT. 
See  Matter  and  Servant,  IV.,  V. 


FISHERY. 

See  Salmon  Fitttery. 


FIXTURES. 
«  Rate.  Poor.  1.,  II. 


FORMA  PAUPERia 
Petition  in.    See  Bankrupt,  V. 


FRAUDS. 
Statute  of.    See  Statute  ofFtvadt. 


FREIGHT. 
See  Maritime  Law. 


GAME. 
See  BaU.  Poor,  III 

GARNISHEE. 
See  BuAnipf.  II. 

GAS. 

Worki.    See  Sate,  Poor,  U 


GOODS. 
Delireryof.    See  Statute  of  tYaudt. 


Stolen    or    unlawfully    obtained.     See 
Metropolit,  Police  ij/". 


HEALTH. 
Public.    See  PiJ>lie  HeaUh. 

HEIR. 

At  law.    See^clRunf,  I.,  HI. 

HIGH  WATER  MARK. 
See  Highway,  m.    Paruh.  U. 

HIGHWAY. 

I.  The  occupier  of  certain  land  in  a 
bamlet  maintaininR  iti  own  bighwajra, 
wbich  was  part  of  a  towoihip  maintain- 
ing ita  own  poor,  wliicb  was  part  of  a 
parish,  waa  liable  ratione  tenurae  to 
repair  a  highway  within  the  hamlet,  end 
in  consideration  thereof  waa  exempt 
from  the  repnir  of  any  other  roada  within 
it.  The  whole  township  waa.  with  othera, 
formed  into  a  highway  district  under 
etats.  25  Sc  26  Vict.  c.  61.  and  27  &  3S 
Vict,  c.  101.,  the  Quarter  Sesiiona 
directing,  in  accordance  with  lect.  7  of 
the  former,  that  no  separate  waywarden 
should  be  elected  for  the  bamlet,  and 
that  the  township  should  be  subject  to 
the  same  liabilities  in  respect  of  all  the 
highways  within  it  which  were  before 
maintained  by  the  bamlet,  and  that  one 
waywarden  should  be  elected  for  the 
township  aa  a  whole :  held,  that  the 
exemption  from  highway  rates  by  reason 
of  the  liability  to  repair  the  one  highway 
in  the  hamlet  was  not  taken  away.  7^ 
Queen  t.  Heath  tmd  others,  285. 

II.  An  assessment  under  Stat.  26  & 
26  Vict.e.  61.  made  on  a  parish  for  poor 
rates  and  highway  rates  ought  to  specify 


HIGHWAY.  9S7 

on  ita  face  how  much  is  for  the  maJD- 
tenance  of  the  poor  and  how  much  for 
highways,  and  why  one  occupier  who  ii 
liable  to  both  ia  charged  with  the  aggre- 
gate and  another  who  i«  liable  to  one 
onlywith  that  one.    Id. 

III.  Land  on  which  docks  bad  been 
constructed  waa  situated  on  the  fore- 
shore of  the  river  Meriej/,  between  the 
ordinary  high  and  low  water  mark,  but 
that  land  had  been  reclaimed,  and  the 
tides  no  longer  flowed  over  it.  Before 
the  coustmction  of  the  docks  the  town- 
ship of  B.  extended  on  ita  western  side 
along  part  of  its  course  as  far  as  tbo 
sea,  and  along  other  part  as  far  aa  the 
mouth  of  the  Mersey.  There  was  no- 
thing to  shew  whether  the  township 
along  ita  weatera  side  extended  befond 
the  ordinary  high  water  mark.  On 
appeal  against  a  highway  rate :  held, 

(1).  Tiat  the  presumption  waa  that 
the  land  was  not  within  the  town- 
ship of  B. 

(3V  That  it  was  not  within  a  district 
maintaining  its  own  highways  with- 
in Stat.  5&6W.i,c.  50.  «.  5.  The 
Trustees  of  the  Duke  <if  Bridgwater, 
appellants.  The  Surveyors  of  High- 
ways for  theTownihip  of  Booth  eum 
LiTMcre,  respondents,  34 S. 

IV.  Sects.  94  and  gs  of  stat  S  &  6 
W.  i.  e.  50.  and  sects.  18  &  19  of  sUt. 
25  &  26  Vict.  c.  6 1.,  which  give  to  jus- 
tices  at  Special  Sessions  a  summary 
jurisdiction  to  enforce  the  duty  of  re- 
pairing_  highways,  and  "if  thedut^or 
obligation  of  such  repairs  is  denied" 
(aect  95  of  stat.  5  St  6  W.  4.  e.  50.).  or 
"when  the  liabilitv  to  repair  is  denied" 
(sect,  ig  of  SUt.  25  k  26  Vitt.  e.  61.), 
requires  them  to  direct  an  indictment  to 
he  preferred  against  the  pariah  or  party 
charged  therewith,  apply  only  to  aomit- 
ted  highways;  therefore  their  power  to 

I  direct  an  indictment  to  be  preferred 
I  exists  only  where  the  liability  to  repair 
;  an  admitted  highwsy  is  denied  on  the 

ground  of  liability  in  some  other  penon. 

The   Queen   v.   Otiver    WilUam   Tarrtr, 

E»g.,  and  another,  554. 

V.  Mandamus  to  justices  to  hear  and 
determine  the   matter  of   summonna 

;  against  a  Highway  Board  and  the  way- 
I  warden  of  a  parish  under  stat  3G  &  36 
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nn.  e.  61.  1. 18.,  or  shew  cause  why 
they  ahonld  not,  in  puraaance  of  «ecL 
19,  direct  an  indictment  to  be  preferrsd 
against  the  pamb  in  reaped  of  a  certain 
highway  being  out  of  repair.  Return, 
that  on  the  hearing  of  the  gummoasea 
the  liability  to  repair  the  road,  if  it  wai 
a  common  highway,  waf  not  denied  by 
the  waywarden,  which  denial  was  ad' 
mitted  by  the  proaecntor  to  be  bonft  fide 
that  the  onty  question  was,  whether  the 
road  waa  a  common  highway :  that  the 
jnaticea  heard  and  determined  the  mat- 
ter of  the  Bummonsea  regarding  the 
state  of  the  road  and  the  liability  of  the 
party  charged  with  the  repair  of  it ; 
jastifying  under  aect  19  the  not  direct' 
ing  an  indictment  to  be  preferred  nor 
receiving  evidence  in  lupport  of  the 
road  being  a  highway.  Un  demurrer, 
held  a  good  anaweT  to  that  part  of  the 
mandamus  which  commaDcied  them  to 
dirtct  an  iudietmeut  to  be  preferred. 
Id. 

VI.  QMre,  whether  it  was  ao  auawer 
to  that  part  which  commaDded  them  to 
hear  and  determiDs  the  matter  of  the 
summonsea  i    Id. 

VJI.  It  ia  not  oeceasary  that  a  certiS 
cite  of  justices  under  stat.  6  St  6  W.  4. 
e.  SO.  *.  8S.  for  diverting  a  highway 
should  state  that  the  proposed  new 
highway  will  be  nearer  md  more  com- 
modious :  orermling  Reg.  v.  Shilet, 
1  Q.B.  919.  ne  (^emy.PhUUpsaiid 
aaother,  593. 


VIII.  Nor 


t   necessary 


that   the 


ropoted  new  highway  should  be  en- 
^relyaew:  overruling  Welch  v.  Natk, 
8  Ea»l  394.     Id. 

IX.  Nor  that  the  proposed  new  high- 
way should  be  completed  before  the 
cer^ficate  is  obtained.     Id. 

X.  A  certificate  of  two  juelices  ob- 
tained by  private  persons  staled  their 
desire  to  divert  and  stop  up  two  high- 
ways, and  in  substitution  for  them  to 
opeu  a  new  highway  by  adding  to  an 
existing  highway  or  passage  called  B. 
AUef  to  much  of  their  laud  aa  would 
make  it  thirty  feet  wide,  and  to  widen 
an  existing  highway  called  H.  SIreet  by 

dding  a  piece  of  land  &c.,  and  that  i 


the  iusticea  had  viewed  the  highwa] 
be  diverted  and  stopped  up,  and  i 
that  view  found  and  did  thereby  ce 
that  the  old  highways  might  be  dive 
and  turned  so  as  to  make  them  i 
commodious  to  the  public  by  the 
ititution  for  the  same  of  H.  Street 
B.  AUey  "  when  tBc  same  shall  have  I 
BO  widened  as  sforesaid  by  the  addi 
thereto  of  eoeh  new  highwavB  or  |n 
of  land  as  aforesaid  •"  and  that 
had  viewed  the  proposed  new  highw 
and  upon  auch  view  found  and 
thereby  certify  that  they  "will  be  i 
commodiouB  to  the  public"  than  thi 
highways,  and  that  the  old  bighi 
"  will,  if  and  ao  soon  as  auch  diver 
or  Bubslituuon  be  effected,  become 
be  wholly  unnecessarv  and  uaeless" 
reawin  of  the  new  highways  being  b 
commodioaa.    Held  good.     Id. 

See  CWfon. 


HORSE. 
See  Wam^y. 

HOSPITAI- 
See  JwfiM  nfthe  Peace,  Intrrested, 

HOUSE. 
See  Ikoue,  I. 


Combination  of  workmen.     See  Wt 
nen,  Illegal  Conbinatitm  of. 


INADEQUACY. 
Of  damages.    See  Ntto  Trial. 


INDICTMENT. 

SeeAfiufer<tiirfSrmint,VII.,  VIII.,1 
HighKOf,  IV.,  v.,  VI. 


INFRINGEMENT. 


INVALID  DEED. 
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INFRINGEMENT. 
Of  copyright    See  Copyright. 

INHERITANCE. 
Words  of.    See  Devise,  II. 

INJURIOUSLY. 

Affected    lands.      See    Lcmds   Clauses 
Consolidation  Act,  L,  II.,  VHI.,  IX. 

INJURIOUS  WORKS. 
See  Master  and  Servant,  VII.,  VIII.,  IX. 

INJURY. 

To  premises.    See  Lands  Clauses  Con- 
solidation Act,  I. 

INQUIRY. 

Before   sheriff  and  jury.     See  Lands 
Clauses  Consolidation  Act,  L,  II. 

INSPECTOR. 
See  Master  and  Servant,  VI. 

INTERPLEADER. 
See  Costs,  UL 

INTERROGATORIES. 

Action  for  slander.  Plea,  not  guilty. 
The  plaintiff  applied  to  a  Judge  for 
leave  to  deliver  interrogatories  to  the 
defendant,  under  The  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict,  c. 
125.  «.  51.,  upon  affidavit  that  the  plain- 
tiff had  been  proposed  as  a  memoer  of 
a  club  in  B.  and  rejected ;  upon  inquiry 
he  was  informed  by  the  secretary  of  the 
club  that  the  cause  of  his  rejection  was 
information  given  to  the  club  by  a 
member  of  it  that  the  defendant  stated 
in  his  presence  in  a  certain  shop  in  B, 
that  the  plaintiff  had  committed  forgery ; 
but  further  particulars  were  refused,  and 
the  persons  who  heard  the  words  spoken 
by  the  defendant  declined  to  give  any 

VOL.   TII.  3   R 


information  respecting  them.  The  Judge 
made  an  order  for  interrogatories  as  to 
what  the  precise  words  were.  Held, 
that  it  was  right.  Atkinson  v.  FoS' 
broke,  618. 

INVALID  DEED. 
See  Bankrupt,  11.,  IV. 

JOINDER. 
Of  causes  of  action.    See  Costs,  V. 

JUDGE. 

Observations  by,  at  Nisi  prins. 

On  the  trial  of  an  action  of  slander, 
before  the  plaintiff's  counsel  stated  his 
case,  the  Judge,  in  the  hearing  of  the 
jury,  suggested  to  the  parties  that  it 
would  be  better  to  withdraw  a  juror. 
This  was  declined,  and  the  jury  found  a 
verdict  for  the  defendant.  Held,  that 
this  observation  of  the  Judge  was  not 
calculated  improperly  to  sway  the  jury 
to  give  their  verdict  for  either  of  the 
parties.    Lloyd  v.  Jones,  475. 

Order  of.    See  Bankrupt,  II. 

Power  to  discharge  jury. 

I.  In  a  case  of  felony,  capital  or 
otherwise,  the  Judge  has  a  discretionary 
power  in  case  of  evident  necessity  to 
discharge  the  iur^  without  giving  a  ver- 
dict ;  and  such  discharge  is  no  bar  to  a 
fresh  trial  of  the  accused  on  the  same 
indictment.  Winsor  v.  Tke  Queen  {in 
error),  490. 

II.  The  discretion  of  the  Judge  in 
exercising  that  power  cannot  be  reviewed 
by  any  legal  tribunal.    Id, 

III.  Writ  of  error  upon  a  judgment 
on  an  indictment  at  the  Summer  As- 
sises for  the  county  of  D.  alleged  that, 
at  the  Spring  Assizes  for  the  same 
county,  the  plaintiff  in  errorand  M.  A.  H. 
were  tried  for  murder;  that  after  the 
case  on  the  part  of  the  Crown  and  of 
the  prisoners  had  been  concluded,  and 
the  Judge  had  charged  the  jury,  the 
jury  having  been  then  kept  together  for 
thirty-two  hours  during  the  trial,  retired 
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to  conaalt  upon  tbeir  verdict,  and  after 
fire  hour*,  that  ia  to  aaf  at  five  minutea 
before  midDisht  on  Saturday,  and  before 
tbe  Lord'e  Say,  thej  returned  to  tbe 
bar,  and  being  asked  by  the  Court  whe- 
ther the]'  had  attreed  upon  their  rerdict 
aaid  that  they  had  not,  and  thai  they 
could  not  agree  upon  any  verdict;  and 
therefore,  because  it  appeared  to  the 
Court  that  the  jurors  had  not  agreed 
and  were  unable  to  ajfree  upon  any  ver- 
dict, end  becanse  all  the  other  busioeBB 
of  the  Beiaion  of  gaol  delivery  was 
finished,  and  because  ihe  Lord's  day 
waa  immediately  at  band,  and  because 
tbe  juBtices  were  required  to  proceed  to 
the  county  of  C.  on  Monday  next  en- 
suing, and  becanae  it  appeared  to  the 
justices  that  for  the  reasons  aforesaid  it 
was  necessary  to  discharge  the  jury, 
they  did  on  tbe  ground  of  such  necessity 
discharge  them.     Held,  no  error.    Id. 

Of  County  Court.    See  Costs,  III. 


JURISDICTION. 


,  v..  VI.,  Vil.,  VIII.,  IX  ,  X. 


Plaintiff  not  within.  See.^'rclinflir,  III. 


Withdrawal  of.     See  Counsrl,  I.    Judge, 
ObstTvalioni  by,  at  Nisi  Prtta. 

JURY. 

SeeJVno  THo^,  L,  II.,  III. 

Discharge   of.     See  Jiidge,  Fowtr  to 
Diseharge  Jitry, 

JUSTICE  OF  THE  PEACE. 
Interested. 


JUSTICE  OP  THE  PEACH. 

L  Any  direct  pecuniary  interest,  bo 
ever  small,  in  the  subject  of  inqni 
disqualifies  a  person  front  actiog  ai 
judge  in  tbe  matter.  Alittr,  where  t 
facts  are  such  as  merely  to  raise  a  si 
picion  of  favour  to  one  of  tbe  litig) 
panies.  7^  QiMeit  v.  3.  Ramd  Etg.  e 
olhtTi,  397- 

IT.  A  waterworks  Company  e 
powered  to  take  the  water  of  cert) 
streams  pn  obtaining  a  certificate  fn 
two  justices  of  a  certain  fact,  was  pi 
chased  by  the  Corporation  of  Bra^i 
under  a  power  given  by  statute, 
hospital  and  a  friendly  society  bad  i 
vested  part  of  their  funds  in  bon 
charging  the  borough  funds,  taken 
the  names  of  trustees-  Of  two  justic 
by  whom  a  certificate  was  given  be 
fide,  one  was  a  trustee  of  the  socie 
and  another  a  trustee  of  the  hospit 
though  neither  had  any  pecuniary  i 
terest  in  the  bonds.  Held,  that  tb 
were  not  interested  in  the  subject 
inquiry  so  as  to  vitiate  the  certifica 

Jurisdiction  of. 

I.  Tbe  rule  which  ousts  justices 
the  peace  from  entering  upon  a  questi 
of  title  does  not  apply  where  title  is 
essential  element  in  the  inquiry  and  I 
application  of  the  rule  would  depri 
them  of  jurisdiction  to  enter  upon 
The  Queen  v.  Henry  Allen  Eiy.  a 
another,  Jusliees  of  Brecknodulare,  a 
Janus  Herring,  903. 

II.  When  the  facts  to  be  proved  i 
of  the  very  essence  of  the  inquiry,  a 
there  is  evidence  before  the  justices 
both  sides,  this  Court  will  not  interfi 
with  their  decision  simply  because  th 
think  it  would  have  been  better  if  i 
justices  bad  decided  differently.    Id. 

III.  In  February  parish  officers  ga 
M.,  who  occupied  a  pariah  house,  ooti 
tu  quit.  Before  the  expiration  of  t 
notice  V,,  by  whom  M.  had  been  ] 
into  pOKSresioD,  and  who  claimed  til 
to  the  house,  received  possession  of 
from  him,  and  let  it  to  fK.  On  ihe  4 
April  the  parish  officers,  upon  complai 
to  justices  under  stat.  59  O.  3.  c  1 
(.  'it.,  obtained  ■  euromoui  agaimt  J 
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for  refusing  to  deliver  up  possession,  sation  for  injury  done  to    his  bouse 

On  the  hearing  neither  M,  nor  F.,  who  which    they    had  injuriously  affected, 

had  knowledge  of  the  notice  given  to  and  for  his  interest  in  land  taken  by 

3f.,  appeared,  and  the  justices  issued  tbeoi,  and  in  case  of  refusal  desiring 

their  warrant,  under  which  the  church-  that  the  amount  should  be  settled  by  a 

wardens  and  overseers  were  put  into  special  jury.     On  the  27th  the  Board 

possession.     Held,  that  the  justices  had  issued    their    warrant    to    summon   a 

jurisdiction  to  issue  their  warrant,  not-  jury.      On    the    day    for    nominating 

withstanding  the  claim  of  title.    Id,  a  special  jury  and  after  the  jury  had 

been  nominated,  a  notice  in   writing 

See  Hwhway,  IV.,  V.,  VL,  VIL,  VIII ,  was  given  to  the  claimant  stating  that 

IX  ,  X.    Metropolis,  Police  of.  the  Board  were  willing  to  pay  100/.  in 

satisfaction  of  all    damage  or  injury 

LADING  sustained  through  their   works,  sucn 

sum  to  include  all  costs,  charges  and 

Bill  of.    See  Maritime  Law,  expenses  occasioned  by  or  incidental  to 

his  claim  or  the  proceedings  to  enforce 

it'    The  notice  was  signed  by  L.  an 

LANDS    CLAUSES   CONSOLIDA-  attorney,  for  5.,  solicitor  to  the  Board. 

TION  ACT.  This  was  declined,  and  on  the  inquiry 

T    r\     ^1.  4-         r         ...  the  jury  assessed  the  damages  at  75i. 

I.  On  the  execution  of  an  inquiry  3  fj.^1  Metropolis  Management  Act, 
before  the  shenffand  a  jury,  under  T^^^  ^g^  ^3  ^  %^^  ^/*  s.  222. 
I^nds  Clauses  Consolidauon  Act,  1845.  ^^^^  ^^^.^^  ^^^^  ^  ^^  on  behalf  of 
8  &  9  Vict.  c.  18.,  to  determme  the  the  Metropolitan  Board  of  Works  under 
compensation  to  be  paid  to  the  propne-  ^^^^  ^^^  ^^^  ^  g^ffieiently  authenti- 
tor  of  a  messuage  and  land  in  conse-  ^^^^^  ^  ^.  ^^^  y^  ^^.^  ^^^^^'  ^^  ^,  ^^^ 
quence  of  their  "having  been  or  being  ^^^^^  ^  ^^^^  \y^^  ^^^^  ^^  '^^^„f 
injuriously  affected  by  reason  of  the  j  jj^j^  ^y^^^  ^j^^  ^^^^  ^^^  y^^^  ^^^ 
execution  or  construction  of  the  railway  j.^eiuding  costs,  and  therefore  the 
and  works;"  It  did  not  ai)pear  "that  claimant  was  entiUed  to  the  costs  of 
any  atructural  injury  was  or  would  be  ^j^^  •       .     ^^^^^  ^^^^  ^^ 

caused"  to  the  premises  by  the  con-        ^    ^e,  whether  it  waa  not  also  bad 

struction  of  the  railway;   but  it  did  as  not  being  made  in  time  ? 
appear  that     by  reason  of  the  working        3    Held,  that  the  signature  to  the 

of  the  railway  after  It  had  been  openea  notice  was  sufficient,    li  the  matter  of 

for  tniffic,"  they  were  and  would  be  ^^^  ^^  ^^  Metropolitan  Board  if 

"  subjected    to    vibration,    noise    and  ^^;^  jyy  ^ 

smoke  from  passing  trains,  and  were  ' 

and  always  would  be  affected  and  de-        UI.  A  notice  to  treat  for  the  pur- 

predated  and  lessened  in  value  there-  chase  of  land  under  The  Lands  Clauses 

by :"  Held  by  the  Exchequer  Chamber,  Consolidation  Act,  1 845, 8  &  9  Vict.  c.  1 8. 

consisting  of  Keating  and  Smith  J  J.,  $,  18.,  is  a  contract  of  purchase,  whether 

and  Bramwell  B.,  dissentiente  Channell  given  by  trustees  under  an  Act  of  Par- 

B.,  that  the  claimant  was  not  entitled  liament  for  a  public  purpose,  or  by  a 

to  compensation :   reversing  the  deci-  Company  formed  for  a  private  specula- 

sion  of  the  Queen's  Bench,  consisting  tion.     Steele  y.   The  Alayor,  Aldermen 

olMeUor  and  Lush  J  J.    Brand  and  Wife  and  Burgesses  of  the  Borough  of  lAver^ 

y.  The  Hammersmith  and  City  Railway  pool,  261. 

Company,  1.  jy    Declaration  upon  an  award  made 

II.  On  the  7th  ^Tovem&erfi.  gave  notice  by  a  sole  arbitrator  under  The  Lands 
to  the  Metropolitan  Board  of  Works,  Clauses  Consolidation  Act,  1845,  8  &  9 
under  The  Lands  Clauses  Consolidation  Vict,  c.  18.,  stated,  that  under  The 
Act,  1845,  8  &  9  Vict.  c.  18.,  sects.  51  Liverpool  Improvement  Act,  1864,  and 
and  68  of  which  are  incorporated  with  the  Acts  incorporated  therewith,  the 
The  Metropolis  Management  Act,  1855,  defendants  were  authorised  to  purchase 
18  &  19  Vict.  c.  120.,  claiming  compen-  certain  messuages  and  lands,  and  that 
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the  pUintiS'  wai  entiiled  to  and  in- 
terMted  in  them  aa  lesaee  in  poBaeaaioD, 
and  the  defendanta  gave  him  a  police 
within  the  meaninti  of  The  Land  a 
Clauaea  Conaolidatiou  Act,  1845,  to 
treat  fi>r  the  purchase  thereof.  The 
Court  refused  leave  to  plead  either  of 
Uie  following  pleaa  :  (I.)  'iliat  the  de- 
fendanta were  trustee*  for  the  public, 
and  that  the  notice  to  treat  was  re- 
•cioded  by  them  before  anythini;  was 
done  under  it.  the  plaintiff's  interest 
not  being  beneficial  for  the  public  under 
the  purpoaes  of  the  Act.  (S.)  An  equi- 
table plea  to  the  same  effect.    Id. 

V,  A  party  who  succeeds  in  an  in- 
qniaition  held  under  sect.  9«  of  The 
Lands  Clauaea  Consalidation  Art,  1845, 
8  &  9  Kef.  e.  18..  is  not  entitled  to 
costs  Bgaioat  the  opposite  party.  Cobb 
y.  The  Mid  WaU»  Railwas  Con^any, 
967. 

VI.  A  railway  Act.  7  &  8  Viet, 
e.  xcii.  H.  216.  217.,  containing  pre- 
ciselv  airailar  proviaiona  to  ihoae  la  The 
Lanaa  Clauses  Conaobdation  Act,  1845, 
6  &  9  Vict.  c.  IB.  t.  127.,  enacted  that 
"  for  the  purpose  of  making  provision 
respecting  the  sale  of  lands  acquired  by 
the  Company  under  the  proviaiona  o' 
this  Act,  hut  which  shall  not  he  re 
quired  for  the  purposes  thereof,"  thi 
Company  should  sell  such  superfluou: 
lands  ivilhin  ten  years  after  the  pasain^ 
of  the  Acti  and  if  the  Company  did 
not  sell  such  superlluoua  lands  within 
the  [>eriod  aforesaid  they  were  to  "  vest 
in  and  become  the  property  of  llie 
oirners  of  the  lands  adjoining  theretii 
in  pro|iortion  to  the  e.xtent  of  their 
lands  respectively  adjoining  the  sBme." 
A  aubsequent  Act  obtained  by  the 
same  Company,  26  &  27  Vicl.  c.  cxrii. 
1.  28.,  enacted  :  "  the  reapective  perio<is 
by  the  several  Acta  relating  to  the  Com- 
pany limited  for  the  sale  of  the  super- 
fluous tanda  are  hereby  respectively 
extended  for  five  years  from  the  passing 
of  this  Act,  and  those  several  Acts 
shall  he  read  and  construed  as  if  that 
period  had  heen  fixed  by  each  of  those 
Acts  respectively."  The  land  of  an 
owner  adjoining  to  superfluous  lands 
continued  bya  line  nearly  parallel  with 
the  railway  until  it  met  the  land  of 
another    owner    also    adjoining    such 


lands,  which  alaiited  off  from  the  n 
way:  Held. 

1.  That  Uie  owners  of  adjoiamg  pi 
perties  in  contact  with  superfluous  lai 
were  entitled  to  have  it  tjivided  imoi 
them  in  proportion  to  the  frontage 
each  i  that  is.  the  length  of  the  line 
contact  of  each  property,  if  that  li 
was  made  straight  from  the  point 
intersection  of  the  two  boundartea  < 
one  side  to  the  point  of  intersection 
the  two  boundaries  on  the  other  side. 

2.  That  the  words  "  lands  acquir 
by  the  Company  under  the  prmisio 
or  this  Act,  but  which  shall  not 
required  for  the  purposes  thereof,"  « 
tended  to  lands  the  reversion  to 
other  partial  interest  in  which  had  br 
acquired  by  the  Company,  and  were  r 
confined  to  lands  acquired  with  1 
right  to  immediate  possession,  so  ill 
the  Company  might  enter  upon  ai 
apply  them  to  the  purposes  of  the  Cor 
pany. 

3.  That  Stat.  26  &  27  Vicl.  e.  cx( 
had  not  the  effect  of  defeating  : 
interest  previously  vested  under  I 
provisions  in  the  former  Act.  Man 
V.  Corbett  and  alhera  and  7^  Londt. 
BHshlon  and  Soaik  Coast  Railviay  Cm 

VII.  By  The  Unds  Clauses  Conso 
dation  Act,  1B45,  B  &  9  Vict  c  ) 
s.  52.,  the  casta  of  an  inquiry  befon 
jury  as  to  the  value  of  lands  10 
purchased,  &c.,  "shall,  in  case  of  d 
ference,  he  sel'.led  by  one  of  the  Maal( 
of  the  Court  of  Queen's  Bench  of  En 
land  or  Ireland,  according  as  tbe  Ian 
are  situate."  A  railway  Company  ga 
a  claimant  notice  to  treat  under  sect, 
iif  that  Act :  he  claimed  650i. ;  t 
CDmpany  did  not  agree,  and  gave  hi 
ten  days  notice,  under  sect.  38,  nf  thi 
intention  to  cause  a  jury  to  be  lui 
mnned.  and  offered  400/  :  he  took  i 
notice  of  the  offer.  'I'be  Compai 
issued  their  warrant  to  the  sheriff,  ai 
gave  notice  of  the  time  and  nl.ice 
liolding  the  inquiry.  Before  that  tic 
arrived  the  claimant  gave  notice  tb 
he  would  accept  400/.:  the  Compai 
then  refused  to  give  it.  The  jury  ga 
the  claimant  3501.  and  a  Maater 
this  Court  having  taxed  the  costa  und 
sect.  52  :  held,  that  the  duty  was  k 
posed  upon  him  by  that  section  ■■  > 
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independent  arbitrator,  and  not  as  an 
officer  of  this  Court,  and  therefore  the 
Court  had  no  power  to  review  his  taxa- 
tion. Owen  v.  The  London  and  North 
Western  Railway  Company,  758. 

VIIL  A  notice  to  treat  for  the  pur- 
chase of  land  under  The  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict, 
c.  18.  «.  18.,  given  by  the  promoters  of 
a  railway  Company  to  a  tenant  having 
no  greater  interest  than  a  tenancy  from 
year  to  year,  is  not  a  requiring  posses- 
sion within  sect.  121  so  as  to  entitle 
him  to  have  his  compensation  assessed 
by  justices.  The  Queen  v.  Alderman 
Stone  and  The  Metropolitan  Railway 
Company,  769* 

IX.  Qiuere,  whether  he  has  any 
remedy  against  the  promoters  for  tying 
up  the  land  ?    Id, 


LAWFUL. 
Excuse.    See  Master  and  Servant^  ILL 

LIBEL. 
See  New  Trial,  II.,  IIL 

LICENCE. 
See  Public  Performance,    Public  Race, 

LIEN. 
See  Bankrupt,  XL    Maritime  Law, 

LOCAL. 

Board  of  Health.    See  Public  Health, 
IL,  III.,  IV. 

Government. 

In  1845  i>art  of  the  parishes  of  B.  and 
H.,  comprising  less  than  half  the  town- 
ship of  N,,  and  a  small  portion  of  the 
township  of  C,  were  constituted  a  dis- 
trict for  spiritual  purposes  under  stat. 
6  A;  7  Viet,  c.  37.,  and  named  the  district 
oi  Q.    A  small  part  of  the  township  of 


N.  was  included  in  the  parliamentary 
and  municipal  borough  of  H.,  and  the 
council  of  the  borough  of  H.  were  the 
Local  Board  for  the  purposes  of  The 
Public  Health  Act,  1848,  and  llie  Local 
Government  Act,  1858.  But  the  town- 
ship had  continued  to  maintain  its  own 
poor,  and  a  churchwarden,  overseers  of 
the  poor,  and  surveyor  of  highways,  had 
been  elected  and  appointed  annually. 
The  township  of  C.  was  in  the  parish  of 
B.  On  the  10th  October,  1864,  at  a 
meeting  of  the  owners  and  ratepayers 
of  the  district  of  Q.,  convened  by  the 
churchwardens  of  the  district,  a  resolu- 
tion was  passed  that  The  Local  Govern- 
ment Act,  1858,  be  adopted.  Subse- 
quently meetings  of  the  owners  and 
ratepayers  in  the  district  of  that  part  of 
the  township  of  N  not  included  in  the 
parliamentary  and  municipal  borough 
of  if.  and  of  the  owners  and  ratepavers 
within  the  township  of  C.  were  held,  at 
which  resolutions  were  passed  adopting 
The  Local  Government  Act,  1858,  for 
those  districts.  Memorials  were  pre- 
sented bv  ratepayers  of  the  townships 
of  N,  and  C.  against  the  adoption  of  The 
Local  Government  Act»  1858,  in  Q. 
After  inquiry  the  Secretary  of  State 
made  four  orders  sanctioning  the  adop- 
tion of  The  Local  Government  Act, 
1858,  in  Q.,  and  declaring  that  the 
adoption  of  that  Act  in  the  townships 
of  N,  and  C,  was  invalid.  Held,  that 
Q,  was  a  place  having  a  defined  boun- 
dary within  The  I^al  Government 
Act,  1858, 21  &  22  Vict,  c.  98.  s.  12  (3.\ 
and  was  not  a  less  place  included  with- 
in a  greater  within  sect  14,  and  there- 
fore might  adopt  the  Act,  and  that  the 
orders  of  the  Secretary  of  State  were 
valid.  The  Queen  v.  Tite  Ratepayers  qf 
Northowram  and  Clayton,  110. 

Improvement.    See  Lands  Clauses  Con* 
solidatUm  Act^  IV. 


LORD'S  DAY. 
See  Judge,  Power  to  Discharge  Jwry,  III. 

LOW  WATER  MARK. 
See  Highway^  III. 


Bjr  The  Lunitic  Asylums  Act,  1853, 
16  &  17  Vict.  e.  97-  :  lOB.,  iftha  guar- 
dims  of  a  UDJon  or  parish,  or  the  over- 
Beers  of  a  pariih,  feel  agKi^eved  by  an 
order  under  tect.  97  adjudgini;  the 
settlement  of  a  lunatic  confined  in  an 
asylum,  they  may  appeal  to  the  Quarter 
Snuona  for  the  county  in  which  the 
union  or  parish  obtaining  the  order  is 
sitnate,  or  in  case  the  pariah  or  union 
extend  into  several  junsdictions,  then 
to  the  Quarter  Sessions  for  the  county 
or  borougli  in  which  the  asylum  ia 
situate.  An  order  adjudging  the  ssttle- 
raent  of  a  pauper  lunatic  confined  in  an 
naylum  in  the  borough  of  M.  in  the 
county  ofK,,  was  obtained  by  the  guar- 
dians of  a  union  which  was  partly  with- 
in and  partly  without  the  borough  of  R., 
which  waa  wholly  in  that  county,  but 
had  a  separate  Courtof  Quarter  Sessions. 
Held,  that  the  appeal  against  the  order 
was  to  the  Quarter  Sessions  for  thi 
county,  and  not  to  the  Quarter  Sessioni 
for  the  boroogh  in  which  the  asylun 
waa  situate.  The  Queen  v.  Tie  Jiuticet 
of  Kent,  394. 


MACHINERY. 


MANAGER. 
See  Matter  and  Senanl,  IV.,  V, 

MANDAMUS. 
See  Coslg,  I.    lli-jkicay.  V.,  VI. 

MANOR. 
Steward  of.     See  Ariicied  Citrk. 

MARITIME  LAW. 

The  captain  of  a  merchant  ship  bor- 
rowed in  a  foreign  port  a  certain  sum 
for  the  ship's  use,  in  consideration  of 
which  he  took  home  goods  for  the  len- 
ders, and  signed  bills  of  lading,  making 


MARRIAGE  PEE. 

the  freight  payable  to  them  or  thi 
assigns  at  the  port  of  discharge;  Hel 
that  he  had  exceeded  his  authority, 
improperly  interfering  with  the  ahi 
owner's  lien  on  the  unpaid  freigl 
Reynold*  and  another  r.  Jem,  86. 


MARRIAGE  FEB. 
Sea  Cutlmt,  lit.,  Vni. 

MARSHALLING  ASSETS. 

In  1854  judgment  waa  ohtuoi 
againat  a  party,  who  died  inteatate 
18G1.  In  Febrvary,  1863,  the  plaint 
registered  the  judgment,  and  proceedi 
by  writ  of  revivor  against  the  admini 
trator,  who  before  the  judgment  w 
registered  had  eshauBted  the  asset* 

a'ment  of  the  simple  contract  debb 
d,  that  by  force  of  stat.  23Sc2*Vk 
c.  38.  f.  3.  the  defendant  was  protect! 
agamst  the  Judgment.  Kray  v.  tPa 
dingkam  and  another,  adrntnittrafort,  30 

MASTER  AND  SERVANT. 

I.  'ilie  defendants  sent  a  barge  nnd 
the  management  of  their  lighterman 

a  wharf  for  the  purpose  of  being  loadec 
he  waa  unable  to  get  up  to  it  in  con» 
quence  of  a  barge  belonging  to  tl 
plaintitTs  lying  in  the  way  without  ai 
one  in  charge  of  it;  the  foreman  ' 
(he  wharf  told  him  to  shove  the  atb< 
barge  away  as  it  had  no  business  ther 
and  to  bring  his  alongside  ;  he  th< 
moved  the  plaintilT's  barge  from  tt 
wbarf,  and  made  it  fast  to  a  pile  in  ll 
river.  When  the  tide  went  down  tt 
plaintiff's  barge  settled  upon  a  projei 
tion  in  the  bed  of  the  rirer,  and  waa  ii 
jured  :  held,  that  the  defendants  wei 
responsible,  as  the  lighterman,  in  dwn 
the  act  complained  of,  was  acting  ( 
their  servant.  Page  and  another  ^ 
Dories  and  another,  137. 

II.  Lamb  v.  Lady  Elitahetk  Fob 
9C.^P.  621,  overruled.     Id. 

III.  A  cutler,  who  had  coutncte 
to  serve  cutlery  manufactnrera  for  tw 
years,  was  summoned  under  stat  4  O.  i 


MASTER  AND  SERVANT.  965 

c.  34.  s.  3.  for  absenting  himself  from  was  present  and  gave  the  directions  in 
his  service  without  lawful  excuse.  At  execution  of  which  the  plaintiff  was 
the  hearing  before  the  justice  he  refused  injured.  Held  that  the  defendant  was 
to  return,  saying  that  ne  would  sooner  not  liable,  for  (1),  assuming  the  foreman 
go  to  prison  and  so  break  his  agreement,  was  guilty  of  negligence,  he  was  not  the 
He  was  committed  to  prison  for  twenty^  representative  of  the  master,  but  only  a 
one  days,  &c.,  and  his  wages  abated  fellow  servant  of  the  plaintiff^  with  su- 
during  that  time.  After  the  imprison-  perior  authority ;  (2),  there  was  no  evi- 
ment,  but  before  the  term  of  service  dence  of  personal  negligence  in  the  de- 
had  expired,  he  refused  to  return,  on  fendant.  Id. 
the  ground  that  the  agreement  was 
broken  and  at  an  end  by  his  going  to       yi.  By  an  Order  of  CouncU  made 

Wlu  .?®^^'.Pu!?^''*^^.*5'^P'^  under  stot.  U   &  12  Vict.  c.  107 .  s.  4, 
JJ.,  that  he  might  be  convicted  of  a  se-  inspector  has  power  to  cause  to  be 

sond  offence  under  that  section    as  the  cleansed  and  disinfected  premises  in 

contract  continued  notwithstanding  the  ^^ich  animals  labouring  under  the  cat- 

first  conviction  and  imprisonment,  and  ^j^     ,  ^^^^  ^^^^  *,  l,e,  and 

his  bonAfidebehef  that  the  contract  was  eveiyowneroroccupierof  such  premises 

at  an  end,  though  it  should  operate  m  jg  ^^^^ey  any  order  given  by  thi  inspec- 

mitigation  of  punishment,  did  not  con-  ^^  ^^  ^^^^  purpose  under  a  penalty  of 

sUtute  a  lawful  excuse :  5Aee  J.  assent-  20/.    An  inspector  gave  an  orSer  to  the 

ing  only  upon  the  authority  of  the  ma-  fo^^^^^  ^^  ^{^  appellant,  who  resided  at 

jonty  of  the  Judges  m  preceding  cases.  ^  ^^^^^^^  ^  ^j^^^^  ^^^  disinfect  cer- 

l/iiiwii  anJo/Aw,  appellants.  C/ar*,  res-  j^^  premises,  which  order    was  dis- 

pondent,  400.  obeyed.    Sembk,  that  the  appellant  was  . 

TTT    A  t,  t.  '    s.  not  liable  for  the  disobedience  of  the 

IV.  A  servant  cannot  recover  against  ^^^^^  ^y  his  foreman,  per  Cocibum  C.  J. 
his  master  for  injuries  sustained  m  hi.  g^j^f       ^  per  Jtf*Bor  J.    Seark, 
service  from  the  nqghgence  of  the  fore-  ^u^'nt  RegnolZ,  respondent.  704. 
man  or  manager,  whose  lawful  directions      ^^         »      j         »       r 

the  servant  was  bound  to  obey.    Felt- 

ham  V.  England,  676.  VII.  The  proprietor  of  works  not  in 

themselves  injurious    is  liable  to    be 

V.  The  defendant  was  a  maker  of  indicted  for  a  public  nuisance  caused  by 
locomotive  engines,  employing  a  great  the  acts  of  his  workmen  in  carrying  on 
number  of  men.  In  the  course  of  the  the  works.  7^  Queen  v.  Stephens,  710. 
work  a  travelling  crane  was  used  to 

hoist  the  engines  and  conveythem  to  VHI.  On  an  indictment  for  working 
tenders  for  their  carriages.  The  crane  a  stone  quarry  on  the  margin  of  a  public 
moved  on  a  tramway  resting  on  beams  navigable  river  so  as  to  allow  the  rubbish 
of  timber,  and  supported  by  piers  of  from  it  to  fall  into  the  river  and  obstruct 
brickwork ;  the  piers  had  been  recently  the  navigation,  it  was  proposed  on  be- 
partly  repaired  and  partly  rebuilt,  and  half  of  the  defendant,  who  did  not  per- 
the  brickwork  was  fresh.  At  the  time  sonally  attend  to  the  business,  to  shew 
of  the  accident  the  piers  first  gave  way,  that  he  gave  directions  to  conduct  it  in 
and  then  the  beams  broke  from  the  a  proper  manner,  and  provided  proper 
strain  thus  cast  upon*them.  The  acci-  places  for  depositing  the  rubbish ;  the 
dent  occurred  on  the  first  occasion  of  Judge  havinff  excluded  the  evidence  as 
using  the  crane,  and  it  was  the  first  immaterial :  Held,  that  he  was  right,  as 
time  that  the  plaintiff  had  been  employed  the  defendant  was  liable  for  the  acts  of 
upon  it  There  was  no  evidence  that  his  servants,  though  done  without  his 
there  was  any  defect  in  the  crane,  or  knowledge  and  in  disregard  of  his 
negligence  in  the  mode  in  which  it  was  orders.  Id. 
used,  or  that  the  engine  was  of  unrea- 
sonable or  improper  weight,  nor  of  any  IX.  Qutere  of  the  observations  of  Lord 
personal  privity  or  intedierence  by  Uie  CampbeU  in  Reg,  v.  Russell,  '6  E.  ^  B. 
defendant,  but  his  foreman  or  manager  942.  947.    Id. 


MASTERS. 
Directiooa  to.    See  Co*!*,  V.,  VI. 

MEASURE. 
Of  daraagcB.    See  Statute  of  Fraud*. 

MEMORANDA. 

jmeA.  Tern),  1865,  109. 
aiiok.  Vic.  1B65,  133. 
Trim.  Vie.  1866,837. 

MEMORANDUM. 

See  Warranty. 

MENS  REA. 
See  Mtuter  and  StrDont.  III. 

METERS. 
See  Rate,  Poor,  I.,  II. 


MarugemeDt 

WbcD  a  veitrj'  or  distrirt  board  of 
works  DnderKCL  105  of  The  Metropolis 
Management  Act,  1865.  18  &  19  licf. 
C.  130.,  bare  re«oived  that  a  oei*  Btreet 
ahall  be  paved,  and  proceed  under  sect. 
77  of  I'he  Metropolis  AlanafEemeDt 
AmeodtDeDt  Act,  IS6-2,  25  &  96  T'icf. 
e.  103.,  toapportion  the eipenseG  among 
the  ownere  of  the  adjoining  properly, 
thtj  CBonot  divide  the  street  into  sec- 
tiona  and  charge  the  eipeoGes  of  paving 
each  section  on  the  owners  abutting  or 
it;  bin  there  should  be  one  estimate  o< 
the  expense*  of  paving  the  wbole  road, 
and  one  apportionment  of  those  cx- 
pcntea  among  all  the  owners  of  pro- 
perty abntUng  on  it.  WkitckMrci,  ap- 
pellant, Tke  Board  of  WorkM  for  lie 
FVkam  Dittriet,  respondents,  SI2. 


METROPOLIS. 

Police  of. 

I,  Stat.  3  &  3  Viet.  e.  47.  «.  66.  «" 
powera  a  MeUopoltlan  Police  conaUl 
ID  stop,  learcb,  and  detain  any  vean 
boat,  cart,  or  carriage,  in  or  upon  whii 
there  shaU  be  reason  to  suspect  th 
any  thing  stolen  or  nnlawfoUy  obtaini 
may  be  found,  and  also  any  person  «l 
may  be  reasonably  suspected  of  baTU 
conveying  in  any  manner  any  thii 
...jlen  or  onlawfully  obuined.  Sc 
2  t  3  Vict.  c.  71  ».  34.  Every  per* 
who  shall  be  "brought  before"  ai 
Metropolitan  magistrate  charged  wi 
having  in  his  possession  or  conveyii 
in  any  manner  any  thing  which  m 
be  reasonably  snspectrd  of  being  stol 
or  unlawfully  obtained,  and  who  sh 
not  give  an  account  to  the  satisfacti 
of  the  magistrate  how  be  came  by 
shall  be  deemed  guilty  of  a  mtsdemeai 
and  be  liable  to  a  penalty  or  imprisd 
ment  Sect.  36.  When  any  person  sh 
be  brought  before  any  such  magistn 
charged  with  having  or  conveying  a 
thing  stolen  or  nnlawfully  obtained,  a 
shall  declare  that  he  received  the  sai 
from  aome  other  person,  or  that  he  « 
employed  as  a  carrier,  agent,  or  sem 
to  convey  the  same  for  some  other  p 
son,  the  magistrate  is  to  cause  cvi 
such  person,  4c.  to  be  brought  befi 
him  and  examined,  and  examine  a 
nesses  touching  the  same ;  and  if 
shall  appear  that  any  person  bad  p 
session  of  such  thing,  and  had  reast 
able  cause  to  believe  the  same  to  hi 
been  stolen  or  unlawfully  oblaiued, 
shall  be  liable  to  a  penalty  or  imprist 
ment.  By  sect.  55  of  c.  "1,  that  a 
the  former  Act  are  to  be  constmed 
gether  as  one  Act.  Held,  that  the  Jul 
diction  of  the  magistrate  under  c 
s.  34,  was  confined  to  cases  in  whic! 
constable  could  arrest  under  c.  47.  •-  f 
which  applies  to  persons  having  or  ei 
veying  things  in  the  streets,  and  not 
persons  having  possession  of  things 
a  house  or  other  building.  HadUy  t 
otkert,  appellants.  Peril  amd  atioll 
respondents,  375. 

II.  Semblt.  per  BiacUiaru  J.,  tl 
aecL  36  of  sUt  3  St  3  Vtet.  e.  71. 
confined  to  cases  in  which  the  thii 
have  been  actually  stoleD  or  nnlavfu 
(^>tained.    Id. 


MIDDLE  LEVEL. 


NEW. 
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IIL  Upon  informations  against  the 
appellants  charging  that  they  unlaw- 
fully had  in  their  possession,  and  con- 
trary to  the  statute,  a  numher  of  sacks 
the  property  of  the  respondents,  and 
which  were  reasonably  suspected  of 
being  stolen  and  unlawfully  obtained, 
the  magistrate  issued  summonses  to 
the  appellants  to  appear  before  him  to 
answer  the  informations  &c. ;  they 
appeared  accordingly  and  were  con- 
victed :  the  sacks  were  found  at  the 
steam  flour  mills  of  the  appellants. 
Held, 

( 1 .)  That  the  appellants  were  "  brought 
before"  the  magistrate  within  the 
meaning  of  stat.  2  &  3  Vict.  c.  71* 
s,  24. ;  but 
(2.)  That  they  had  not  possession  of 
the  sacks  within  that  section,  and 
therefore  the  conviction  could  not 
be  supported.    Id. 

MIDDLE  LEVEL. 
Of  the  Fens.    See  PubUc  Body,  III. 

MODERN  USER. 
See  Custom,  L,  II.,  IV.,  V.,  VI.,  VII. 

MODUS  DECIMANDI. 
See  Custom,  VII. 


MONEY. 

Payment  of,  under  compulsion  of  law. 
bee  Compulsion  of  Law. 


MUNICIPAL  CORPORATION. 
See  PubUc  Health,  II.,  III.,  IV. 

MUSICAL  COMPOSITION. 
See  Copyright,  III. 

NAVIGABLE. 
Tidal  river.    Sec  Parish,  II.,  III. 

NEGLIGENCE. 

The  plaintiff,  lawfully  passing  over  a 


ship  then  lying  in  dock  under  the  charge 
of  a  shipkeeper,  in  order  to  reach  the 
uuay  from  his  own  vessel,  which  lay  on 
the  other  side,  fell  through  an  unsecured 
hatchway  and  sustained  considerable 
injury.  In  an  action  against  the  de- 
fendant for  negligence,  the  only  evidence 
to  connect  him  with  the  shipkeeper  was 
the  production  of  the  ship's  register,  in 
which  he  was  described  as  owner,  ilie 
learned  Judge  was  of  opinion  that  there 
was  not  evidence  to  fix  the  defendant 
with  liability,  but  left  to  the  jury  ques- 
tions as  to  the  fact  of  negligence  and  of 
contributory  negligence.  The  jury  found 
for  the  plaintiff.  Held,  per  Blackburn 
and  Lush  JJ.,  MeUor  J.  dissentiente, 
that  the  re|^ster  was  evidence  which 
would  have  justified  the  jury  in  finding 
that  in  fact  the  defendant  employed  the 
shipkeeper.    Hibhs  v.  Ross,  655. 

See  New  Trial,  II. 


NEW. 
Design.     See  Copyright,  II. 

Street,  paving.  See  Metropolis^  Manage- 
ment. 

Trial. 

I.  In  an  action  by  an  administratrix 
under  stat.  9  &  10  Vict.  c.  93.,  for  com- 
pensation for  loss  sustained  in  conse- 
ouence  of  the  death  of  the  intestate, 
tne  questions  being  whether  there  was 
negligence  in  the  defendant  or  con- 
tributory negligence  in  the  deceased, 
the  jury  found  a  verdict  for  the  plaintiff, 
damages  40s,,  W.  for  the  widow,  and 
10«.  for  each  of  the  children :  the  Court 
granted  a  new  trial  without  saying  any 
thing  about  costs,  on  the  ground  that 
the  jury  had  shrunk  from  their  duty  of 
deciding  the  issue.  Springett,  AdmmiS" 
tratrix  qf  fVilUam  Sprtngett,  deceased,  v. 
Baas,  477. 

IL  In  actions  of  tort,  where  the  jnrj 
have  made  a  compromise,  and,  instead 
of  deciding  the  issue  of  guilty  or  not 
guilty,  have  agreed  to  find  for  the  plain- 
tiff without  substantial  damages,  or 
have  evaded  the  duty  of  applying  their 
minds  to  the  consideration  ot  the  amount 
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NISI  PWUS. 


NOTICE. 


of  damages,  so  that  there  has  been  no 
real  assessment  of  them,  the  Court  will 
grant  a  new  trial.  Kelly  v.  Sherlock, 
480. 

III.  In  an  action  for  a  series  of  libels 
in  a  newspaper,  the  defendant  pleaded 
not  guilty,  and  gave  notice  under  stat. 
6  8c  7  Vict.  c.  96.  s.  1.  of  his  intention 
to  give  in  evidence  in  mitigation  of 
damages  an  apology  which  he  had 
offered  to  the  plaintiff.  The  libels  were 
of  a  gross  and  offensive  character,  ex- 
tending over  a  long  period,  the  latter 
reiterating  imputations  which  had  been 
satisfactorily  explained ;  but  the  con- 
duct of  the  plaintiff  afforded  matter  of 
mitigation.  There  was  no  proof  of 
actual  pecuniary  damage ;  but  the  apo- 
logy was  tardy  and  meagre.  The  jury 
gave  a  verdict  for  the  plaintiff,  with  one 
farthing  damages.  On  a  rule  for  a  new 
trial,  on  the  ground  that  the  damages 
were  inadequate :  held,  per  Blackburn 
and  MeUor  JJ.,  Shee  J.  dissentiente, 
that  it  was  a  question  for  the  jury  what 
compensation  in  damages  the  plaintiff 
was  entitled  to,  and  the  case  not  being 
within  any  exception  to  the  general  rule 
the  Court  would  not  interfere.  Id, 

IV.  The  Common  Law  Procedure 
Act.  1854,  17  &  18  VicU  C.  125.  8.  35., 
which  gives  an  appeal  on  motions  for  a 
new  trial,  does  not  apply  to  indictments. 
The  Queen  v.  Stephens,  710. 

See  Court,  County, 

NISI  PRIUS. 
See  Judge, 

NOISE. 

Injury  from.     See  Lands  Clauses  Con- 
soUdation  Act,  I. 

NON. 
Corporate  borough.     See  Public  Health, 

Delivery    of   goods.     See    Statute   of 
Frauds. 

Feazance.    See  Public  Body, 


NOTICE. 

See  Compulsion  of  Law.  Lands  Clauu 
Consolidation  Act,  II..  III..  IV.,  VII 
Vin.,IX.    Public  HeaUh,!. 

To  dispute.    See  Ejectment,  I. 
Of  trial.    See  Court,  County^  II. 

NUISANCE. 

See  Master  and  Servant,  VI.,  VII.,  VIII 
IX. 

OCCUPATION. 
Of  docks.    See  Parish,  II.,  III. 

OFFICE. 

Articled  clerk  holding.  See  Artich 
Clerk. 

Corporate.     See  Quo  Warranto. 

OPERA. 
See  Copyright,  III. 

ORDER. 

In  Council.     See  Public  HeaUh,  I. 

And  disposition  of  bankrupt.  Se 
Bankrupt,  I. 

On  garnishee.    See  Bankrupt,  II. 

Of  Judge.  See  Bankrupt^  II.  Com 
pulsion  of  Law. 

OWNER. 

Apparent.     See  Bankrupt,  I. 

PARISH. 

I.  An  estuary  or  arm  of  the  sea 
primft  facie  extra-parochial;    but  th 
presumption    may    be    rebutted.     Ti 
Ipswich  Dock  Commissioners,  appellant 


PARISH. 
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The  Overseers  of  the  Parish  of  St.  Peter, 
Ipswich,  Teaytoudenis,  310. 

JI.  A  wet  dock  was  constructed  on  a 
portion  of  land  reclaimed  from  the  ooze 
or  bed  of  a  navigable  tidal  river.  In 
order  to  prove  that  it  was  not  part  of 
the  adjoining  parish  evidence  of  peram- 
bulations of  tnat  parish  and  of  others 
abutting  on  other  portions  of  the  re- 
claimed land  was  given,  which  seemed 
to  shew  that  the  rights  of  those  parishes 
extended  onlv  to  high  water  mark. 
Against  this,  however,  it  appeared  that 
in  each  of  the  parishes  considerable 
tracts  were  reclaimed  from  the  ooze  or 
bed  of  the  river,  and  rated  to  the  poor 
rate.  Held,  that  the  presumption  of 
parochiality  arising  from  payment  of 
these  rates  outweighed  the  contrary 
presumption  arising  from  the  perambu- 
lations.   Id, 

III.  On  appeal  against  a  poor  rate 
by  the  Commissioners  of  the  Ipswich 
Docks,  it  appeared  that  by  stat.  45  6. 3. 
c.  ci.,  for  rendering  more  commodious 
the  port  of  Ipswich,  Commissioners 
were  appointed  for  improving  part  of 
the  river  OrweU,  within  the  l>orough 
of  Ipswich;  and  sect.  14  enacted  that 
certain  duties  should  be  paid  to  them 
by  the  owners  and  masters  of  vessels 
belonging  to  or  coming  to  the  port 
between  Stohe  Bridge  and  Levington 
Creeh,  a  distance  of  about  eight  miles, 
and  by  the  owners  of  all  goods,  wares, 
merchandise,  and  commodities  exported 
from  or  imported  into  the  port  of 
Ipswich  within  those  limits,  ana  for  all 
ships  coming  into  the  river  within  those 
limits.  By  stat.  55  6.  3.  c.  xxvi., 
paving  Commissioners  for  the  town  of 
Ipswich  were  empowered,  in  addition  to 
rates  on  houses  and  land,  to  levy  a 
certain  duty  on  all  coals  which  should 
be  imported  or  brought  into,  landed  or 
delivered  within  the  river  OrweU  or 
town  of  Ipswich,  or  the  harbour  thereof. 
In  1837  the  paving  Commissioners  ob- 
tained another  Act,  omitting  the  sec- 
tions by  which  they  were  empowered  to 
levy  the  coal  duty,  in  pursuance  of  an 
arrangement  by  which  the  river  Com- 
missioners, in  consideration  of  the 
paving  Commissioners  giving  up  that 


duty,  took  upon  themselves  the  debts 
of  the  latter.     In  the  same  year  the 
river  Commissioners    obtained  stat.  7 
FT.   4    &    1    Vict     c.   Ixxxiv.,    which 
repealed  stat.  45  6.  3.  c.  ci.,  and  ap- 
pointed   the    Ipswich    Dock    Commis- 
sioners.    Under  that  and   subsequent 
Acts  a  wet  dock  was  constructed  and 
had  since   been    maintained;   and  by 
sect.  39  the  wharfs,  &c.,  and  so  much 
of  the  channel  and  ooze  or  mud  of  the 
river    OrweU  as    would    be    enclosed 
within  the  area  of  the  dock,  &c.,  was 
vested  in  them.   The  Ipswich  Dock  Act, 
1852,  15  &  16  Vict.  c.  cxvi.  s.  40.,  re- 
enacted  sect.  14  of  stat  45  G.  3.  c.  ci. 
By  sect  42  vessels  navigating  the  river 
above  Levington  Creek  shall  be  deemed 
to  be  within  the  river  of  the  port  as  if 
they  had  come  into  the  dock.    By  sect. 
43  vessels  remaining  in  the  dock  for 
•more   than  two  months  shall  pay  an 
additional  duty  per  month.    Sect  52 
continues   to    the  Commissioners  the 
duty  of  Is,  per  ton,  and  the  further 
duty  of  6<i.  per  ton  given  by  former 
Acts,  for  eveiy  ton  of  coal  which  should 
be  imported  or  landed  within  the  river 
Orwell  or  town  of  Ipswick,  or  the  har- 
bour thereof,  otherwise  brought  or  de- 
livered within  the  limits  of  the  Act,  in 
addition  to  all  other  duties.    All  the 
moneys  raised    under   the  Acts  were 
expended  on  the  dock  and  on  improve- 
ments in  the  river,  in  pursuance   of 
the  requirements  of  those  Acts.    The 
wet  dock  consists  of  a  portion  of  the 
ooze  and  tidal  channel  of  the  OrweU, 
which  is  about  twelve  miles  in  length, 
and  lies  between  the   town  of  Harwich 
towards  the  south  on  the  coast,  and  the 
town  of  Ipswich  inland  to  the  north. 
The  river  Gf.  falls  into  the  OrweU  at  its 
northernmost  extremity  at  or  near  Stoke 
Bridge.    The  flow  of  the  tide  reaches  a 
point  upwards  of  a  mile  beyond  Stote 
Bridge.    The  channel  of  the  OrweU  is 
always  covered  at  low  water.    Evidence 
of  perambulations,  consisting  of  entries 
in  a  book  produced  from  the  chest  of 
the  respondent  parish,  of  the  earlier  of 
which  the  handwriting  could  not  be 
identified,  the  later  of   which  were  in 
the    handwriting   of   deceased   vestnr 
clerks,  tended  to  shew  that  the  OrweU 
below    high    water   mark  was   extra- 
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parochial.  Od  the  other  hand  evidence 
was  Kiven  that  between  17S7  and  1S11 
tract!  of  land  were  reclaimed  from  the 
lied  of  the  OmeB  an  the  side  of  the 
respondent  and  other  pariahea,  and  that 
ia  thoio  caaes  penona  who  reclaimed 
thein  were  rated  to  the  poor  rate  without 
opposition. 

(1.)  QtMere,  whether  the  site  of  the 
wet  dock  was  an  eatuar;  or  arni  of 
the  sear 
(2.1.  Held,  that  the  wet  dock  was  pa 

rochial;  and 

(3.)  That  the    Commiaaionera  were 

rateable  for  the  revenoe    derived 

from   the   dutiea   paid   by   vessels 

which  naviKated  the  river  above 

LtvingliM  Creek,  thouoh  tbef  did 

not  actually  enter  the  dock ;  bat 

(4.)  That  thej  were  not  rateable  in 

respect  of  the  coal  dntiea,  as  they 

were  not  attached  to  or  connected 

with  the  occupation  of  the  docka. 

(G.)  Qiifre,  whether  the  earlier  entries 

in  the  pariah  book  were  admiiaible 

in  erideoce.  Id, 

IV.  With  respect  to  the  preaumption 
of  eztn-parocbiality,  there  it  no  dis- 
tinctioD  between  the  sea  shore  and  the 
shore  of  a  tidal  nver.  TA«  Tnateet  i^f 
lie  D%ie  of  Bridipiiater,  appellants. 
The  StmegOTt^HiphwagtforlheTovm' 
ehip  qfBoolttaim  Ltnacre,  respondents. 


T.  Semble,  per  Mellor  J.,  that  Ha*  t. 
Tie  Inhabitante  qfLanda^k,  1 M.  ^  Rob. 
3S3,ia  not  correctly  reported.  Id. 

See  CWfom,  I..  II.,  Vlll.     HwAuoy, 
n.,IV^V.,VI.    Lmalie. 

House.    See  Jutliee  qf  Ike  Peace,  Juris- 
diction  ^,111. 


Lmutie.    See  Iumglie. 


PAWN. 

A  person  to  whom  property  ii  i 
livered  bf  way  of  pawn  as  a  aecur 
for  the  payment  of  money  doea  not, 
delivering  it  to  a  sabpawnee  aa  seeur 
for  a  debt  of  his  own,  although  of 
greater  amount  than  that  for  which 
was  pledged  to  himself,  and  althou 
the  condition  on  which  it  waa  pledg 
to  him  is  not  broken,  put  an  end  to  I 
original  contract  and  hia  right  to  I 
poiseaaion,  so  as  to  enable  the  pawr 
to  recover  the  property  in  an  action 
detinue,  unless  there  are  special  circu: 
stances  shewing  damage  ;  per  Coclbt 
C.  J.,  Blaekbam  and  Mettor  JJ. ;  diss< 
tiente  Shet  1.    Donald  r.  SnekHag.  T 


PAYMENT. 

Note.     fVamaUf. 

To  agent.    See  SaU  qf  Ooodt. 

Under  compulsion  of  law.     See   Ce 
puUioH  of  Law. 

PECUNIARY. 


PENALTY. 
See  Public  HeaUh,  II. 

PERAMBULATIONS. 
See  Parith,  II.,  lU. 

PERFORMANCE. 
Public.     See  Public  Performanee. 

PETITION. 
In  formt  pauperia.    See  Baaknpt,  V 

PIANO. 

Forte  score.    See  Ccpfrigkl,  III. 


PLACE. 


PROBATE. 


971 


PLACE. 

Of  public  resort.  See  Public  Perform" 
once, 

PLAYS. 
See  Public  Performance. 

PLEA. 

On  equitable  grounds.  See  Equitable 
Grounds,  Plea  on. 

POLICE. 
See  Metropolis,  Police  of. 

POOR. 
Law  Union.    See  Corporation. 
Rate.    See  Rate,  Poor,  III. 

POSSESSION. 
See  Pawn. 

Unlawful.     See  Metropolis,  Police  of. 

PRACTICE. 
See  Costs. 

PREMISES. 

Compensation  for  injury  to.  See  Lands 
Clauses  Consolidation  Act,  I.,  II., 
VU.,  VIII.,  IX. 

PRESCRIPTION. 
See  Custom. 

PRESUMPTION. 

See  Custom,  IV..  V.,  VI.,  VII.    High- 
way, UL    Parish. 

PRIOR  ACTION. 
See  Ejectment,  II.,  III. 


PROBATE. 
See  Elfectmenip  L 

PROMISSORY  NOTE. 

Instrument  as  follows :  "  On  demand 
I  promise  to  pay  to  the  trustees  of  the 
Wesleyan  Chapel,  Harrogate^  or  their 
treasurer  for  the  time  being,  100/.  in 
four  eoual  instalments,  &c.,  for  value 
receivea."  Held  a  promissory  note,  as 
the  payees  were  certain  at  the  time  of 
the  making,  the  treasurer  being  simply 
agent  of  the  trustees  to  receive  payment. 
Holmes  and  others  v.  Jacques^  357* 

PROMOTERS  OF  COMPANY. 

See  Lands  Clauses  Consolidation  Act,  L, 
II.,  VII.,  VIU. 

PROPERTY. 
See  Pawn. 

PROTECTION. 
See  Bankrupt,  II.,  IV.,  V.,  VI. 

PUBLIC. 
Body. 

I.  A  public  body,  bound  to  discharge 
a  public  duty  without  reward  and  with- 
out funds,  are  responsible  for  the  negli- 
gence of  those  whom  they  employ.  By 
the  Exchequer  Chamber,  reversing  the 
judgment  of  the  Queen's  Bench,  5B  SfS. 
440,  and  following  the  decision  of  the 
House  of  Lords  in  The  Mersey  Doch  and 
Harbour  Board  Trustees  v.  Gibbs,  and 
Same  v.  Penhallow,  L  R.  1  H.  L.  C.  93 ; 
35  L.  J.  Exch.  225.  Coe  v.  Wise,  Clerk 
to  the  Middle  Level  Drainage  Commis^ 
sioners,  831. 

n.  Semble,  however,  that  in  such  a 
case  if  a  peculiar  remedy  for  compensa- 
tion is  given  by  statute  for  the  *'  act"  of 
which  the  plaintiff  complains,  the  right 
of  action  at  common  law  is  taken  away. 
Id. 

III.  The  Act  for  improving  the  drain- 
age and  navigation  of  the  Middle  Level 
of  the  Fens,  7  &  8  Vict,  e.  cvi.»  sect.  21 7» 
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enacts  that  "If  any  person  or  body,  at 
any  time  after  the  said  drainage  Com- 
missioners, &c.,  shall  have  begun  to 
carry  this  Act  into  execution,  shall  hap- 
pen to  sustain  any  damage  or  injury  in 
nis  lands,  &c.,  by  or  in  consequence  of 
any  act  of  the  said  Commissioners  for 
drunage,  or  their  agents,  workmen,  or 
aervants,  ...  for  which  no  recompence 
or  satisfaction  is  hereby  otherwise  pro- 
▼idedf"  he  may  proceed  for  compen- 
sation. Semble,  that  this  section,  if  it 
stood  alone,  might  apply  to  unauthorized 
as  well  as  to  authorized  acts  of  the 
Commissioners,  on  the  principle  that 
omission  to  act  may  in  some  sense  be 
said  to  be  an  act;  but  held,  that  the 
whole  statute  taken  together  repelled 
this  conclusion.    Id, 

Company. 

ByTlie  Companies  Clauses  Consoli- 
dation Act,  1845,  8  &  9  Vict,  c,  16. 
s,  16.,  "  no  shareholder  shall  be  entitled 
to  transfer  any  share,  after  any  call  shall 
have  been  made  in  respect  thereof,  until 
he  shall  have  paid  such  call,  nor  until 
he  shall  have  paid  all  calls  for  the  time 
being  due  on  every  share  held  by  him." 
In  1847  the  holder  of  original  shares  in 
a  railway  Company,  on  which  he  had 
paid  calls,  had  allotted  to  him  in  respect 
of  his  shares  new  preference  shares: 
these  shares  were  all  paid  up.  During 
1848  and  1849  five  calls  were  made  on 
the  original  shares,  and  were  not  paid. 
While  the  first  and  second  calls  were 
unpaid  he  sold  twenty  of  the  new  shares, 
and  the  transfer  was  registered.  In 
January 1 1856,  the  remaining  new  shares 
were  converted  into  stock.  In  May, 
1856,  he  sold  to  the  plaintiff  a  portion 
of  the  stock,  and  executed  a  transfer 
deed.  Held,  that  sect.  16  applied  only 
to  shares  on  which  a  call  could  be  made, 
and  therefore  the  Company  was  bound 
to  register  the  transfer  deed,  though  the 
calls  on  the  original  shares  were  unpaid. 
Hubbersty  v.  The  Manchester^  Sheffield 
and  Lincolnshire  Railway  Company ^  54. 

See  Lands  Clauses  Consolidation  Act, 

,  Gas.    See  Rate,  Poor, 

,  Railway. 

On  appeal  by  The  Great  Eastern 


Railway  Company  against  a  poor  rate  d 
the  parish  of  H.,  it  appeared  that  the  lii 
of  the  appellants  ran  through  the  paris 
of  H.  with  two  branches,  one  leading 
B.  and  the  other  to  N.  There  was  a  st 
tion  in  H: :  the  principal  trafiSc  was  th 
passing  over  the  railway  in  H.  from  i 
m  the  direction  towards  London  ai 
back,  and  from  N,  in  the  same  directic 
and  back ;  there  was  also  considerab 
traffic  passing  over  the  railway  from  J 
to  N,  and  back.  The  local  traffic  orig 
nating  or  ending  in  H,  was  small.  Tl 
rateable  value  of  the  railway  in  H.  was  ai 
certained  by  an  arbitrator  to  whom  tl 
appeal  had  been  referred  by  taking  tl 
gross  earnings  in  the  parish  and  msSdn 
the  usual  deductions  for  working  e] 
penses  applicable  to  those  parts  of  tl 
railway  and  works  which  were  in  tl 
parish,  the  method  adopted  being  i 
deduct  the  expense  of  the  whole  joumc 
from  the  gross  earnings  of  the  who 
journey  and  to  distribute  the  profit  rat 
ably  to  the  various  parishes  traverse<] 
ana  he  made  allowance  for  depreciatic 
of  rolling  stock  thus:  in  the  items  fi 
locomotive  expense  and  carriage  an 
waggon  expenses  a  full  allowance  wi 
made  for  tne  annual  repairs  of  the  rol 
ing  stock  taken  upon  an  average  < 
several  years ;  and  as  this  stock  woul 
after  a  certain  number  of  years  be  woi 
out  a  specified  sum  was  allowed  as  tl 
proportional  part  of  a  fund  for  tl 
renewal  of  the  stock  worn  out.    Held, 

1.  That  the  fact  that  owing  to  tl 
increased  traffic  near  London  the  worl 
ing  expenses  of  the  railway  in  oth( 
parishes  over  which  the  traffic  passic 
through  H.  passed  was  diminished  vn 
not  to  be  taken  into  account,  as  lessenir 
the  average  expenses  over  the  who 
transit,  and  so  enhancing  the  rateab 
value  of  the  occupation  of  the  hi 
inH. 

2.  That  it  could  not  be  contended  i 
matter  of  law  that  the  allowance  fi 
depreciation  in  the  rolling  stock  ougl 
to  have  been  the  difference  between  tl 
value  of  the  stock  at  the  beginning  ai 
what  a  new  tenant  would  give  at  tl 
end  of  the  year,  but  was  a  question 
fact  in  what  way  the  hypothetical  tena 
from  year  to  year,  in  considering  wh 
rent  he  could  afford  to  give,  would  ca 
culate  the  depreciation  upon  the  prob 
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bilitjT  of  his  tenancy  continoing  for 
more  than  a  year.  J%e  Great  Eastern 
Railway  Company^  appellants.  The  Over- 
seers  of  the  Parish  of  Haughley,  res- 
pondents, 624. 

-,  Waterworks.     See  Justice  qf 


the  Peace  Interested, 

Health. 

I.  SUt.  20  &  21  Vict.  c.  81.  s  23. 
empowers  the  Queen  in  council,  upon 
the  representation  of  a  Secretary  of 
State,  "  from  time  to  time  to  order  such 
acts  to  be  done  by  or  under  the  direc- 
tions of  the  churchwardens  or  such 
other  persons  as  may  have  the  care  of 
any  vaults  or  places  of  burial,  for  pre- 
venting them  from  becoming  dangerous 
or  injurious  to  the  public  health ;"  and 
such  churchwardens  or  other  persons 
shall  do  all  acts  ordered,  and  the  ex- 
penses incurred  shall  be  paid  out  of  the 
poor  rates  of  the  parish,  provided  that 
no  representation  shall  be  made  until 
ten  days  notice  of  the  intention  to  make 
it  shall  have  been  given  to  the  church- 
wardens or  other  persons  having  the 
care  of  the  vaults  or  places  of  burial. 
From  1679»  when  the  land  in  question 
was  waste  ground,  the  governors  of 
Bridewell  Hospital  held  it  under  leases 
granted  from  time  to  time  by  the  free- 
holder, the  last  of  which  expired  at 
Lady  Day  1844 ;  and  until  Lady  Day 
1855  thay  continued  as  tenants  from 
year  to  year.  During  the  continuance 
of  the  leases  a  portion  of  the  land  was 
used  in  the  first  instance  as  a  burial 
ground  for  the  inmates  of  Bridewell 
Hospital  who  died  there,  and  afterwards 
occasionaUy  for  other  persons,  some 
inhabitants  and  others  not  inhabitants 
of  the  precinct  of  Bridewell,  and  burials 
had,  as  far  back  as  living  memory  went, 
been  conducted  according  to  the  forms 
and  ceremonies  and  discipline  of  the 
Church  of  England;  but  there  is  no 
record  among  the  archives  of  the  dio- 
cese of  Lon(hn  that  the  land  had  ever 
been  consecrated.  During  the  leases  a 
strip  on  the  east  side  of  the  land  was 
fenced  off  from  the  rest  by  a  wooden 
paling,  for  which  in  1828  was  substi- 
tuted a  wall  and  iron  paling;  but  in 
the  leases  the  whole  was  described  as 
burial   ground.    No  burial  had  taken 


place  in  the  land  since  1844.  In  1854 
an  order  in  council  was  made,  under 
Stat.  15  &  16  Vict.  c.  85.,  that  burials 
"  in  the  precinct  of  BrideweW  should 
be  discontinued.  In  1857  the  freeholder 
demised  the  land  to  S.  for  ninety-nine 
years,  and  in  1859  S,  demised  it  to  the 
plaintiff  for  fifty  years.  On  the  23rd 
July,  1859,  the  Secretary  of  State,  under 
Stat.  20  &  21  Vict,  c.  81.,  issued  a  no- 
tice of  his  intention  to  represent  to  the 
Queen  in  council  that,  for  the  purpose 
of  preventing  the  burial  ground  of  "  the 
precinct  of  Bridewell,  Blackfriars,'*  (by 
which  name  the  land  in  question  was 
known)  from  becoming  or  continuing 
dangerous  or  injurious  to  the  public 
health,  an  order  should  be  issued  for 
the  adoption  of  certain  measures  therein 
specified.  The  notice  was  addressed  to 
"  the  person  or  persons  having  the  care 
of  the  burial  ground  of  the  precinct  of 
Bridewell,  BUckfriarSy^  and  was  de- 
livered to  the  beadle  of  the  precinct, 
but  within  two  or  three  days  reached 
the  plaintiff.  On  the  12th  August  an 
order  was  made  by  the  Queen  in  coun- 
cil which  recited  a  representation  of  the 
Secretary  of  State  stating  his  opinion 
that  for  the  purpose  of  preventing  the 
place  of  burial  from  becoming  or  con* 
tinning  dangerous  or  injurious  to  the 
public  health  an  order  should  be  made 
for  the  adoption  of  the  measures  speci- 
fied, and  proceeded  to  order  the  adoption 
of  those  measures.  The  order  not  being 
complied  with,  the  Secretary  of  State, 
in  pursuance  of  the  power  given  by 
Stat.  22  Vict,  c,  1.  5.  1.,  directed  the 
churchwardens  of  St,  Bride,  in  which 
parish  the  burial  ground  was  situate, 
to  do  the  acts  in  the  order  mentioned, 
which  they  accordingly  did.  In  an 
action  of  trespass  against  them :  Held, 

1.  That  Stat.  20  &  21  Vict,  c,  81.  s.  23. 
applied  only  to  those  places  of  burial 
which  were  consecrated  or  vested  in 
trustees  for  purposes  of  burial,  or  which 
were  in  the  care  of  persons  as  places  of 
burial  at  the  time  tne  Act  passed ;  and 
therefore 

2.  That  the  order  of  the  Secretary 
of  State  made  under  stat.  22  Vict.  c.  1. 
s.  1.  was  invalid,  and  did  not  protect  the 
defendants. 

3.  That  the  notice  of  the  Secretary 
of  State  under  stat.  20  &  21  Vict.  c.  81. 


«.  13.  wu  ■nffidentlf  "given"  to  the 
pLuDtiff. 

4.  That  the  repreeentatioi)  bf  the 
Secntuj  of  State  recited  in  the  order 
of  conDcil  of  the  13th  Augutt,  statiag 
hii  opinion,  wm  inffident  ground  for 
the  order. 

5.  That  this  Court  could  not  review 
the  repregentation  of  the  Secretaiy  of 
State  or  the  order  io  council,  for  the 
pnrpove  of  leeing  whether  the  meaBurei 
Bpecified  weot  heyond  the  protection  of 
the  pnblic  health.  Foiter  v.  Dodd  and 
wmther,  140. 

II.  Bt  The  Public  Health  Act,  19*8, 
11  b  13  Viet.  e.  63.  «.34„if  the  number 
of  peraoDt  nomiuated  for  the  office  of 
member  of  the  Local  Board  of  Health 
exceed  the  number  to  be  elected,  the 
chairman  ahall  cause  rotio);  papers,  in 
the  form  contained  in  Schedule  I  A.},  to 
be  prepared  and  filled  up,  and  shall 
insert  tlierein  the  names  of  all  the  per- 
•ODB  nominated  in  the  order  in  which 
the  nomination  papers  were  received ; 
and  shall,  three  dayi  before  the  day  of 
election,  cause  ooe  of  auch  voting  papers 
to  be  delivered  by  tb?  persona  appointed 
for  that  purpose  to  the  address  in  the 
parte  for  which  the  election  is  to  be  held 
of  each  owner  and  proiy,  and  at  the 
residence  of  each  ratepayer  entitled  to 
vote  thereio.  The  form  in  Schedule  CA.) 
has  columns  beaded  "  No.  of  votioK 
paper."  "Name  and  address  of  voter." 
"  Namber  of  votes.  As  owner.  As 
ratepayer."  By  sect.  23  each  voter  shall 
write  his  initials  in  the  voting  paper 
delivered  to  hiui  asrainst  the  name  of 
every  person  for  whom  he  intends  to 
vote,  and  shall  sign  the  votinK  paper. 
By  sect.  28,  if  the  chairman  iball  neg- 
lect or  refuse  to  comply  with  any  of  the 
provisions  of  the  Act  he  shall  be  liable 
to  a  penalty  not  exceeding  51)1  On  a 
motion  for  a  quo  warranto  information 
against  persons  elected  at  an  election  of 
members  of  a  local  Board  it  appeared 
that  the  voting  papers  delivered  to  the 
electors  were  not  lilted  up  with  the 
number  of  votes  to  u-hich  each  was 
entitled,  ivhetheras  owner  or  ratepayer, 
and  the  nnrober  of  votes  was  not  in- 
serted in  the  voting  papers  either  before 
or  after  the  election.  It  also  appeared 
that  the  chajraian  omitted  to  fill  in  the 


number  of  vot«s  on  the  advice  of 
legal  adviser ;  that  after  the  election 
examined  the  voting  papers  with 
rate  book  and  owner*'  claims,  and 
termined  the  number  of  rotei  each  v 
was  entitled  to,  and  certified  the  nnni 
of  valid  votes  given  for  each  candid 
and  the  names  of  the  per«ODa  elocl 
that  the  relator,  who  was  a  candid 
had  been  a  member  of  the  Board  t 
its  formatioo,  and  waa  elected  ii 
similar  manner  to  that  pursued  at 
election  in  question,  and  that  he  rt 
at  that  election,  and  did  not  Tain 
question  of  the  validity  of  the  vol 

Spers    until    after    he    was    defea 
eld, 

1.  That  the  relator  waa  duqoali 
from  acting  as  sncb- 

2.  Per  Blacibvn  and  MeOor  . 
Shea  J.  disseotieate,  that  the  omisi 
to  fill  up  the  voting  paper*  with 
number  of  votes  did  not  render 
voting  papers  null  so  as  to  avtnd 
election. 

3.  Per  Blaeibtni  and  MtOor  JJ.,  I 
the  chairman  was  liable  to  a  pen 
under  sect.  2S  for  the  omiaaion. 
Queea  v.  Lo/lhoutt  <md  Wiltom.  447. 

III.  Slat.  20  ft  21  Viei.  c.  50.,  wl 
is  to  be  construed  with  Stat.  &  &  6  H 
c.  76  ,  by  sect.  1  repeals  sect.  75  of  i 

with  some  alterations,  the  trustees  . 
iog  under  any  Act  for  paving,  lighti 
supplying  with  water  or  gas,  or  cleE 
ieg,  watchine,  regulating  or  improv 
or  for  providing  or  maintaining  a  ce 
tery  or  market  in  and  for  any  boro 
(whether  mentioned  in  the  achedule 
Stat.  5  &  6  W.i.  c.  76.,  or  subseque: 
incorporated  under  that  Act  or  oti 
wise),  or  any  part  of  such  borough, 
whether  the  powers  of  auch  trustees 
or  do  not  extend  beyond  the  limit 
such  borough,  may  by  indenture  < 
made  transfer  to  the  body  corporab 
such  boroU;;h  their  powers,  prop 
and  liabilities;  and  the  body  corpo 
of  such  borough  shall,  on  such  Iran 
being  made,  be  the  trustees,  by 
council  of  such  borough,  for  carr] 
any  such  Act  into  operation ;  anil 
the  property  of  the  tiustees  shall  vei 
the  Dody  corporate  of  the  borough, 
all  the  liabilities  of  the  trustees  shal 
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borne  by  the  body  corporate  from  the 
time  of  the  transfer.  The  interpretation 
clause,  sect.  142,  of  stat.  5  &  6  TF.  4. 
c.  76,  defines  **  trustees"  to  mean  •'  trus- 
tees, commissioners  or  directors,  or  the 
persons  charged  with  the  execution  of  a 
trust  or  public  duty,  by  whatever  name 
they  are  designated."  By  a  provisional 
order  of  the  General  Board  of  Health, 
confirmed  by  the  Public  Health  Supple- 
mental Act,  1851,  No.  2,  14  &  15  Vict, 
c.  98.,  a  Local  Board  of  Health  was 
constituted  under  The  Public  Health 
Act,  1848,  11  &  12  Vict.  c.  63.,  for  the 
parish  of  St.  J.,  Af.,  comprising  the 
town  of  M.  and  also  a  rural  district : 
by  the  order  their  rating  powers  were  in 
the  first  instance  confined  to  an  area 
conterminous  with  the  town,  though 
power  was  given  them  from  time  to  time 
to  extend  the  rating  area  so  as  to  bring 
into  it  the  rest  of  the  district,  and  the 
members  of  the  Local  Board  were  to  be 
elected  by  the  owners  and  ratepayers 
for  the  time  being  within  the  rating  area, 
and  the  Board  were  made  commissioners 
for  executing  certain  local  Acts  in  the 
town.  Afterwards,  the  town  of  Af.  was 
incorporated.  The  Local  Board  then 
professed,  by  indenture  dated  2nd  Feb- 
ruary, 1858,  under  stat.  20  &  21  Vict, 
e.  50.  ss.  2  and  3,  to  transfer  their 
DOwers  to  their  corporation  of  the 
Dorouffh,  which  subsequently  sought  to 
extend  its  powers  to  part  of  the  rural 
district,  ana  made  a  general  district  rate 
on  all  the  rateable  property  in  the  parish 
aa  well  without  as  within  the  town. 
Held,  that  the  common  council  of  the 
borough  of  M.  had  not  power  to  make 
the  rate,  inasmuch  as 

(1).  The  transfer  by  the  Local  Board 
to  the  corporation  was  invalid,  for  stat. 
20  &  21  Vict,  c.  50.  #.  2.  applies  only 
to  bodies  charged  with  the  duty  of  exe- 
cuting local  and  personal  Acts  of  the 
kind  mentioned  in  the  enactment,  and  a 
Local  Board  of  Health  constituted  under 
The  Public  Health  Act,  1848,  11  &  12 
Vict.  e.  63.,  are  not  trustees  acting 
under  an  Act  for  paving,  Sec,  within 
the  meaning  of  that  enactment. 

(2).  Stat.  21  &  22  Vict.  c.  98.  s.  26. 
does  not  render  valid  a  transfer  b^  a 
Local  Board  of  Health  to  the  council  of 
a  corporate  borough  where  the  districts 
of   the  Board    and  of    the  corporate 
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borough  are  not  identical.    Swii{ford  v. 
Keble,  573. 

IV.  The  chairman  of  a  Local  Board 
of  Health  in  a  non-corporate  district 
being  absent  during  an  annual  election 
of  members  under  The  Public  Health 
Act,  1848,  11  &  12  Vict.  c.  63.,  and 
being  bv  reason  of  defect  in  his  eyesight 
unable  bv  personal  examination  to  as- 
certain the  validity  of  the  votes,  or  to 
cast  them  up,  conducted  the  election  by 
two  persons  appointed  by  the  Local 
Boara  before  the  election  to  assist  and 
attend  upon  him  for  that  purpose,  and 
ascertained  the  validity  of  the  votes  by 
their  examination,  conducted  in  pursu- 
ance of  his  directions,  and  nothing  oc- 
curred in  the  examination  which  had 
not  been  provided  for  by  his  direction s, 
or  which  required  his  presence.  On  a 
quo  warranto  information  against  one 
of  thepersons  so  elected :  Held, 

1.  Tnat  the  election  was  void. 

2.  That  the  relator  was  not  entitled 
to  costs  under  stat.  9  Ann.  c.  20.  s.  6. 
Tlie  Queen  v.  Backhouse,  91 1. 

See  Local  Oovemment. 

Nuisance.  See  Master  and  Servant,  VII., 
VIII.,  LX. 

Performance. 

Bv  sect.  2  of  stat.  6  &  7  Vict.  c.  68.  it 
shall  not  be  lawful  for  any  person  "  to  have 
or  keep  any  house  or  other  place  of  public 
resort  "  for  the  public  performance  of 
stage  plays"  without  legal  authority. 
By  sect.  1 1  every  person  who  for  hire 
shall  act  or  present,  or  cause,  permit,  or 
suffer  to  be  acted  or  presented,  any  part 
in  any  stage  play  in  any  place  not  auly 
licensed,  is  subject  to  a  penalty.  The 
appellants  hired  a  public  room  for  the 
public  performance  of  stage  plays  for 
six  consecutive  nights :  the  room  was 
not  licensed.  Held,  that  they  did  not 
*'  have  or  keep''  a  place  for  the  perform* 
ance  of  stage  plays  within  sect.  2,  but 
might  be  liable  under  sect.  11.  7*he 
Qiten  v.  Stru^nM,  124. 

Race. 

I.  Stat  6  G.  4.  c.  81.,  wbicb  imposes 
a  duty  on  an  excise  license  for  the  sale 
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of  beer,  Bod  a  penalty  for  not  taking 
oat  that  licence,  and  by  sect.  11  enacts 
that  nothing  therein  contained  ihall  ex- 
tend to  prohibit  any  persoD  duly  licensed 
to  (b11  beer  by  retail  from  seltins  it  in 
booths,  tents  or  other  places,  at  &e  time 
and  place,  and  within  the  limits  of  hold- 
ing any  lawful  fair,  or  any  public  races, 
does  not  exempt  from  the  penalty  in  stat. 
35  O.  3.  c.  113.  (.  1.  for  selling  beer 
without  a  magiatrates'  licence.  Ath, 
appellant,  Lynn,  respondent,  355. 

II.  Quart,  whether  Etpublic  regatta  is 
within  tbe  exemption  in  slat.  6  Q.  4. 
c.81.«.  Hi    Id. 

Regatu.    See  Public  Race. 

PUBLICATION. 
Day  of.    See  Copyrit/hl,  VI. 

PUMP. 
Use  of.    See  Devite,  I. 

PURCHASER. 
Se«  Statute  of  FVaudt. 


PURIFIERS. 
See  Rati,  Poor,  II. 

QUARTER  SESSIONS. 

Conceasum  that  on  the  hearing  of  an 
appeal  at  the  Quarter  i^essions  againiit 
an  order  of  justices,  it  Is  competent  to 
either  party  to  produce  evidence  in  sup- 
port of  hia  case  addilional  to  that  given 
before  tbem.     Tke  Queen  t.  Halt,  642. 


See  Lunatic.     Salmi 


QUEEN'S  BENCH. 
Jurisdiction  of.     SeeCosts,  I.,  111.,  IV. 


QUO  WARRANTO. 


QUO  WARRANTO. 

Where  a  person  wrongfully  electei 
a  corporate  office  and  admitted  inti 
resiKns,  and  bis  resignation  is  accept 
another  candidate  trho  claims  to  b: 
been  duly  elected  and  to  be  admit 
into  the  office  is  entitled  to  ■  quo  « 
ranto.     The  Queen  v.  BHxard,  922. 

SeePB6KeH«ifli.II.,IV. 


RAILWAY  COMPANY. 
See  PabHe  Company.    Rmbeag. 

RANKNESS. 
See  Outom,  VI.,  VIII. 


RATE. 
Highway.    See  Uigiway.  L,  IL,  III. 
Poor. 

I.  In  assessing  to  the  poor  rate  pi 
pertyconsigtingof  buildings,  machine 
&c,,  no  deduction  ought  to  be  allon 
in  respect  of  things  which,  though  i 
pable  of  being  removed,  are  so 
attached  to  the  freehold  as  that  it  a 
intended  that  they  should  remain  p 
manently  connected  with  it  as  esseni 
to  the  purpose  for  which  the  huitdic 
were  erected ;  and  the  fact  that,  : 
cording  to  the  practice  and  course 
business  in  letting  such  property,  I 
tenant  would  have  to  take  to  and  G 
capital  for  tbe  purchase  of  those  thini 
makes  no  difference.  The  Queen  v.  7 
Inhabitanti  of  the  Parith  qf  Lee,   1B8. 

II.  A  gas  Company  were  rated 
respect  of  tbe  occupation  of  land 
thejr  pipes,  end  on  appeal  claim 
deductions  from  the  amount  at  whi 
the  ratesble  value  of  their  property  •* 
assessed  in  respect  of  (I)  meters,  | 
retorts.  (3J  purifiers,  (4}  steam  engin 
and  boilers,  (5)  gas  holdera,  and  (€j  tra 
Gxtnres.  (1).  Themetersare  placed 
the  premises  of  the  consumers,  bei 
used  for  the  distribulion  of  gaa  and  t 
earning  of  profits :  they  are  soldered 
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the  service  pipes,  but  might  be  so  placed 
as  to  remain  m  position  without  being 
fixed  in  any  way :  the  service  pipes  be- 
long to  the  Company  for  the  first  twenty- 
five  feet  from  the  main ;  bevond  the 
twenty-five  feet  they  are  laid  aown  and 
repaired  at  the  expense  of  the  consumer. 
The  meters  are  not  in  all  cases  at  so 
great  a  distance  as  twenty-five  feet  from 
the  main.  (2).  Retorts  are  instruments 
in  which  the  coals  are  carbonized  and 
the  gas  produced,  and  they  consist  of 
circular  pieces  of  clav,  to  which  the  heat 
is  applied,  arches  which  contain  them, 
pipes  which  permit  the  gas  to  ascend 
from  them,  their  iron  faces,  and  pipes 
over  the  arches  which  convey  the  gas 
from  them  through  the  purifiers  to  the 
tanks  where  it  is  received  by  the  gas- 
holders. All  these  are  above  the  floor 
le^'el,  and  are  distinct  and  severable 
from  the  basement  floor,  i(nd  are  not 
attached  to  it  by  mortar  or  cement,  but 
are  packed  with  fire  clay,  which  hardens 
by  the  action  of  heat,  and  holds  them 
in  their  place.  They  are  very  perishable, 
and  require  to  be  renewed  every  two 
years,  and  are  therefore  so  constructed 
as  to  be  removable  without  difficulty 
and  without  injury  to  the  basement. 
(3).  Purifiers  are  massive  iron  vessels, 
standing  on  a  brick  base,  but  not  fixed 
thereto ;  they  are  however  connected  on 
the  one  side  with  the  pipes  passing 
through  the  soil  from  the  retorts 
by  screwed  bolts  fastened  into  the 
plates  of  the  purifier,  and  on  the  other 
with  main  pipes  similarly  attached  pas- 
sing through  the  soil  to  the  tanks  and 
gasholders.  (4).  Steam  engines  are 
used  for  driving  the  machinery,  pumpR, 
&c.,  and  are  fastened  by  screw  bolts  to 
a  stone  base  fixed  in  the  soil :  by  un- 
screwing the  bolts  the  engines  can  be 
detached.  The  boilers  are  set  in  brick 
work,  which  is  fixed  in  the  soil.  (5). 
Gas  holders  are  hollow  cylindrical  vessels 
of  plate  iron,  open  at  the  bottom,  but 
roofed  in  with  the  same  material :  they 
are  not  fixed  in  any  way,  but  so  placed 
that  they  rise  and  fall  in  circular  tanks 
excavated  beneath  the  surface  of  the  soil, 
into  which  the  gas  passes  through  the 
purifiers  from  the  retorts ;  around  the 
edges  of  these  tanks  are  placed  iron 
columns.  The  gas  holders  are  fitted  on 
their  upper  rim  or  edge  with  wheels, 
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which  run  on  the  columns  and  guide  the 
gasholder  in  its  ascent :  they  are  easily 
taken  down  without  injury  to  the  foun- 
dation or  any  part  of  the  structure.  (6). 
Trade  fixtures,  such  as  pumps  and  ex- 
hausters, which  are  fixed  to  the  freehold, 
but  under  such  circumstances  and  in 
such  a  manner  that  they  would  be  re- 
movable as  tenant's  fixtures.  Held,  that 
a  deduction  ought  to  be  allowed  in  res- 
pect of  the  cost  of  the  meters,  but  not 
m  respect  of  the  retorts,  purifiers,  steam 
engines  and  boilers,  gasholders,  or 
trade  fixtures.    Id, 

III.  In  1682  the  manor  of  B.,  with  aU 
its  rights,  members,  liberties  and  appur- 
tenances, and  all  wastes, ....  fowlings, 
hawkings,  huntings,  mines  of  coal  and 
lead  &c.,  was  conveyed  to  trustees  in 
trust  to  permit  certain  persons,  their 
heirs  and  assigns  (being,  as  determined 
by  a  suit  in  Chancery  in  1841,  all  the 
owners  of  ancient  tenements  in  the 
manor),  to  have  and  convert  to  their 
own  uses  the  proportion  of  the  ancient 
yearly  rents  of  the  messuages,  lands  and 
tenements,  and  of  the  moneys  by  them 
respectively  paid  for  the  purchase  of  the 
premises,  under  an  Act  passed  in  1766, 
B.  Moor,  parcel  of  B.  manor,  excepting 
about  11,000  acres,  was  inclosed.  The 
right  to  depasture  upon  that  moor  was 
then  vested  in  ana  exercised  by  the 
owners  of  ancient  lands  and  tenements, 
being  the  persons  entitled  to  the  mano- 
rial rights  under  the  deed  of  1682. 
Under  a  provisional  order  made  by  the 
inclosure  Commissioners  in  1856,  con- 
firmed by  Stat.  20  Vict,  c,  5.,  the  moor 
was  converted  into  a  stinted  or  regulated 
pasture ;  each  freeholder  had  allotted  to 
him  a  proportionate  number  of  stints 
according  to  the  value  of  his  property, 
and  361  stints  were  awarded  to  the 
trustees  or  lords  in  trust  of  the  manor, 
which  stints  they  held  in  trust  for  the 
freeholders  entitled  to  the  manorial 
rights  and  profits  under  the  trust  deed, 
and  the  profits  derived  from  these  stints 
formed  an  item  in  the  trustees'  annual 
account  of  receipts  and  expenditure. 
Many  of  these  freeholders  occupied  their 
own  lands  and  stints ;  others  let  their 
lands  to  tenants  either  together  with,  or 
separately  from,  the  stints.  The  order 
containea   the  following    reser^mtion : 
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''That  the  right  and  interest  in  all  mines, 
minerals,  stones,  and  other  substrata 
under  the  lands  to  be  enclosed,  and  also 
the  right  of  all  manner  of  game  upon 
the  said  lands,  be  not  in  any  way  affect- 
ed oHnterfered  with  by  this  inclosure : 
and  that  all  persons  entitled  to  such 
mines,  minerals,  substrata  and  game 
have  the  same  rights  of  entry  and  other 
rights  as  heretofore  used  and  enjoyed." 
On  appeal  against  the  valuation  list  for 
the  township  of  JB.  made  in  pursuance 
of  The  Union  Assessment  Committee 
Act,  1862,  25  &  26  Vict.  c.  103.,  held, 
that  the  effect  of  the  order,  the  reserva- 
tion in  which  was  recognised  by  stat. 
8  &  9  Vict.  c.  118.  s.  II6.,  was  to  vest  the 
soil  of  the  stints  in  the  lord  of  the  manor 
and  the  freeholders  as  tenants  in  com- 
mon, and  to  sever  the  right  of  shooting 
from  the  soil,  so  that  it  became  an  incor- 
poreal right  in  gross,  and  therefore  not 
rateable  to  the  poor  rate,  nor  to  betaken 
into  account  as  enhancing  the  value  of 
the  stints,  whether  held  by  the  trustees 
or  in  the  occupation  of  the  stint  holders. 
The  Overseers  qf  the  Township  of  HUton 
and  Walkerjield,  in  the  Teesdale  Union, 
appeUantSf  The  Overseers  of  the  Township 
of  Bowes  and  others,  respondents,  223. 

See  Highway,  U. 

Under  Public  Health  Acts.     See  Public 
Health,  III. 


RATIONE. 
Tenurs  repair.    See  Highway,  I. 

REGATTA. 
See  Public  Race. 

REGISTER. 
Of  copyright.     See  Copyright,  J.,   II., 

Of  ships.     See  Negligence. 

REGISTRAR. 
Of  Bankruptcy.    See  Bankrupt,  IV.,  V., 

It. 


REGISTRATION. 

See  Copyright,  I.,  II.,  IV.,  V^  VL  P» 
Company. 

Of  judgment.    See  MarshaBing  Ask 

REGULifi  GENERALES. 

Mich.  Vac.  1865,  134. 
rftii.T.  1867,399. 

RELATION. 
See  Banknq)t,  V. 

RELATOR 
See  Public  Health,  U.,IV. 

REPAIR. 
See  Highway,  L,  IV.,  V.,  VL 

RESCINDING. 

Notice.  See  Lands  Clauses  Consolidai 
Act,  IL,  IV.,  VIL 

RESERVATION. 
Of  game.    See  Rate,  Poor,  HI. 

RESIGNA'HON. 
See  Quo  Warranto. 


RESPONDENT. 
See  Begin,  Right  to. 


RETAINER. 
See  Counsel. 


RETORTS. 
See  Rate,  Poor,  II. 


REVIVOR. 


SCORE. 
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REVIVOR. 

See  Marshalling  Assets. 

RIGHT. 
To  possession.    See  Pavm, 

Of  shooting.     See  Rate,  Poor,  III. 

RIVER. 

See  Highway,  III. 
Tidal.    See  Parish,  II.,  III. 

ROLLING  STOCK. 
See  Public  Company,  Railway. 

SALE. 

Bill  of.    See  Bankrupt,  V. 

Of  goods. 

Declaration  for  goods  sold.  Plea: 
that  the  plaintiff  sold  the  goods  by  D. 
his  agent,  and  that  the  defendant  pur- 
chased them  of  D.  not  as  the  agent  of 
the  plaintiff,  but  as  himself  being  the 
vendor  on  his  own  account,  and  the 
defendant  had  no  notice  or  knowledge 
that  D.  was  an  agent  until  after  he  had 
paid  for  the  goods,  and  the  defendant 
paid  for  them  bonft  fide  believing  that 
X).  was  the  vendor  of  the  goods  on  his 
own  account,  and  entitled  to  receive 
payment.  Held,  no  answer.  Draktford 
V.  Piercy,  615. 

SALMON  FISHERY. 

I.  Where,  under  The  Salmon  Fishery 
Act,  1865,  28  &  29  Vict.  c.  121.,  the 
Secretary  of  State  on  application  of  the 
Quarter  Sessions  of  a  county  grants  his 
certificate  for  the  formation  of  a  fishery 
district,  he  has  a  discretionary  power  to 
fix  its  limits,  and  is  not  bound  to  adopt 
those  applied  for.  The  Queen  v.  Sir 
George  Grey,  Bart.  Tees  Fishery  Dw- 
trict,  434. 


II.  Semble,  perBlackbum  J.,  that  where 
such  an  application  to  the  Secretary  of 
State  is  about  to  be  made  by  the  Quarter 
Sessions  it  is  proper,  though  perhaps 
not  compulsory,  on  them  to  hear  on  the 
subject  any  person  interested  in  the 
application.    Id. 

SCORE. 

See  Copyright,  III. 

SEA. 
Arm  of  the.    See  Parish,  I. 
Shore.    See  Highway,  III. 

SEAL. 
Of  Probate  Court.    See  Ejectment,  I. 

Contract  under.     See  Corporation. 

SECRETARY  OF  STATE. 

See  Public  Health,  I.   Local  Crovernment. 
Salmon  Fishery, 

SECURITY. 
For  costs.    See  Ejectment,  II.,  III. 

SERVANT. 
See  Master  and  Servant. 

SERVICE. 
See  Articled  Clerk. 

Of  summons.    See  Justice  of  the  Peace, 
Jurisdiction  of,  IIL 

SETTLEMENT. 
See  Lunatic. 

SHAREHOLDERS. 
See  Public  Company. 

SHARES. 
Calls  on.    See  Public  Company. 


SHERIFF. 
S«e  Bankn^t.  IV. 

SHERIFF  AND  JURY. 

Inquiry  before.  See  Lmdt  Ctatuet  Cim- 
toSdatiom  Aet.  I.,  II..  V.,  VII. 

SHIP. 

Keeper.    See  NegUgmtet. 

Owner.   See  Marifytu  Lme.  NegligeiKe, 

SHOOTING. 
lUgbt  of.    See  Rale,  Poor,  III. 

SIGNATURE. 


Sec  Jwlgt,  Obierealimu  by  at  Nisi  Priut. 
Interrogatoritt. 


SPECIAL  CASE. 
See  Begin,  Right  to. 

STAGE  PLAYS. 
See  Pablie  Performanee. 

STATUTE  OF  FRAUDS. 

By  booglit  and  sold  notes  signed  by 
brokers  acting  both  for  the  plaintiff  ana 
the  defendant,  tbe  last  of  wbich  was 
dated  April  25th,  the  plaintiff  bought  of 
the  defeodant  500  torn  of  iron,  the  de- 
Kvery  to  extend  over  three  moDths.  None 
of  the  iron  was  delivered  by  tbe  SSUi 


STEAM  ENGINE. 

July.  A  eoTrespondence  enaaed  between 
the  brokera  and  the  defendsnt'a  agent 
undl  Febntary  following,  from  which  a 
jurv  miftbt  pioperlv  come  to  the  condu- 
Bioii  that  the  plaintiff  waited  for  the 
delivery  of  the  iron  at  <h*  reqneit  of 
tbe  defendant;  be  then  went  into  the 
market  and  booght,  the  price  of  iroo 
bdng  higher  than  at  the  end  of  Jalg. 
Held  ibat,  aa  the  plaintiff  bad  not 
bound  himaelf  to  wait,  there  was  no 
alteration  of  the  contract  within  the 
Statute  of  Frauds,  39  Car.  2,  e.  3.  *.  17» 
and  therefore  in  an  action  for  breach  of 
contract  he  migbt  recover  from  tbe  de- 
fendant the  difference  between  the  con- 
tract price  of  tbe  iron  and  tbe  market 
price  in  Febnary,      Ogle  v.  Earl  Vmt, 


STEAM  ENGINE. 
See  Rale,  Poor,  II. 

STEWARD. 
Of  manor.    See  Articled  Ckrk. 

STINTED  PASTURE., 
See  Rate,  Poor,  III. 

STOCK. 
Transfer  of.     See  PaMie  Company. 
Rolling.    See  PvbUe  Company,  Railoag. 

STREFT. 
Paving   new.    See  Mttropolis  Manage- 

SUBPAWN. 
See  Pawn. 

SUFFICIENCY. 

Of  notice  nnder  Landa  Claniies  Con* 
aolidation  Act.  See  Landt  Cltautt 
ConiolidatiimAel,  II„  IV  ,  VII,  VIII., 


»- 


SUMMONS. 


TRADE. 
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SUMMONS. 

See  Justice   of  the  Peace,  Jurisdiction 

qf.lU. 


SUPERFLUOUS  LANDS. 
See  Lands  Clauses  Consolidation  Act,  VL 

SUSPICION. 

See  Metropolis  Police  qf. 


TAXATION. 

Of  costs.    See  Costs,  IL,  V.,  VI.   Lands 
Clauses  Consolidation  Act,  VII. 


TENANT. 

From  year  to  year.  See  Devise,  I.  Lands 
Clauses  Consolidation  Act^  VIII.,  IX. 


TERRIER. 
See  Easter  Offerings^  II. 

THREATS. 

See  Workmen,  Illegal  Condnnation  qf. 

TIDAL. 
River.    See  Parish,  II.,  III. 

TIME. 

Immemorial.      See  Custom,  I.,  II.,  IV., 
v.,  VI.,  VIIL 

For  notice.    See  Lands  Clauses  ConsoH- 
dation  Act,  II.,  VII. 

TITLE. 

Claim  of.      See  Justice  of  the  Peace, 
Jurisdiction  of, 

TORT. 
Action  of.     See  New  Trial,  I.,  II.,  III. 


TRADE. 
Fixtares.    See  Rate,  Poor^  II. 

TRAFFIC. 
See  Public  Company,    Railway. 

TRANSFER. 
Of  stock.    See  PubUc  Company, 

TREAT. 

Notice  to.  See  Lands  Clauses  ConsoUdO' 
tion  Act,  n.,  m.,  IV.,  VII.,VUI.,  IX. 

TRUL. 
See  Court,  County,  Judge. 

New.    See  New  Trial. 

Notice  of.    See  Court,  County^  II. 

Writ  of.    See  Costs,  V. 

TRUSTEES. 

See  Lands  Clauses  Consolidation  Act, 
'    III.,  IV.    Promissory  Note.     Public 
Health.  DI. 

TURNPIKE. 

By  a  local  turnpike  Act,  16  &  17  Vict. 
0.  cxii.  s.  24.,  all  moneys  coming  to  the 
hands  of  the  trustees  by  virtue  of  the 
Act  were  to  be  applied,  first,  in  paying 
the  expenses  of  obtaining  the  Act ;  se- 
condly, in  defraying  the  expenses  of 
management,  not  exceeding  m  any  one 
year  300/.,  exclusive  of  payments  to  toll 
collectors  and  of  the  costs  of  prosecuting 
or  defendin^f  actions  or  suits ;  thirdly, 
in  maintaining  and  repairing  the  roada, 
&C.,  the  amount  not  to  exceed  1600/.  in 
any  one  year  ;  fourthly,  in  paying  with- 
out interest  the  sums  due  on  the  credit 
of  the  tolls ;  lastly,  in  maintaining,  re- 
pairing and  improving  the  roads.  The 
annual  revenue  exceeded  1600/.,  and 
the  expenses  of  management  and  main- 
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tainiog  the  roids  fell  short  of  it,  to  that 
there  nas  a  small  Hurplua  applicable  to 
tlie  reduction  of  the  debt,  llie  tnisteei, 
thinking  It  proper  to  apply  a  larf;er  sum 
to  redocinR  the  debt,  obtained  an  order 
from  the  justice*,  under  itat.  4  &  5  Viet, 
c.sg.t.  1., reqnirinR  the  HiKhnay  Board 
to  defray  part  of  die  expensea  of  the 
rouDtenanceof  the  roada,  on  the  ground 
that  the  funds  of  the  turnpike  trust 
were  not  sufficient  for  that  purpose. 
Held,  that  the  tmateea  were  bound  to 
apply  their  funds  in  the  order  provided 
by  tneir  Act,  which  was  subaeauent  to 
ttat.  4  &  5  Viet.  c.  59.,  aud  tuerefore 
the  order  of  justices  could  not  be 
supported.  TieWeardale  Dittriet  High, 
way  Board,  appta.,  Baxnbridgt,  CUrk  to 
th*  Tnuteu  ^lU  AUto*  Roadi,  respt., 
504. 

UNION. 

See  HighBOg,  II.    LuMOtic.    Safe,  Poor. 

UNLAWFUL. 

Possession.    See  Metropolig  Police, 

USER. 


VALUATION. 
Lost.     See  Rate,  Poor,  III. 

VENDOR. 
See  Slatult  of  Frauds. 

VERDICT. 
Trial,  U 


VOTING  PAPER. 


VOTING  PAPER 
See  Public HedUk.U.,rV. 

WARRANTY. 

The  seller  of  a  horse  siipied  the  fa 
lowing  document:  "Mr.  C,  bought  i 
Mr.  a.  O.  a  brown  horse,  six  years  ol 
warranted  sound,  for  the  tarn  of  1B( 
O.  O.  Warranted  sound  for  one  moni 
O.  G."  The  buyer  sent  the  seller 
cheque  payable  to  order,  with  the  fo 
lowing  memorandum  written  on  tt 
back:  "This  cheque  is  received  by  n 
for  a  bay  horse,  price  90i.,  which  I  w» 
rant  sound  for  one  month  from  the  da 
of  delivery."  The  seller  indorsed  ll 
cheque,  but  did  not  sign  the  mcmorai 
dum.    Held, 

1 .  That  the  words  "  warranted  soon 


the  sale. 

a.  That  the  memorandum  on  ill 
cheque  was  no  part  of  the  cooLrsc 
Ch^man  v.  Guflher,  417. 

WASTE. 
See  Rate,  Poor. 

WATERWORKS. 


WAYWARDEN. 

See  HighKO!/,  I..  V,,  VI. 

WILLS  ACT. 

See  Devise,  IL,  HI. 

WITHDRAWING. 


WITNESS. 
Competent.    See  Aecompliet 


WORKMEX. 


WORKS. 
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WORKMEN. 

See  Master  and  Servant,  III. 

gdl  combination  of. 

^rtain  members  of  an  association,  of 
cb  A.  and  B.  were  respectively  cbair- 
1  and  secretary,  were  in  the  employ- 
it  of  C.  Early  in  October,  without 
ce  to  him,  two  of  his  workmen  who 

been  seen  in  conversation  with  JB. 
denly  left  his  service ;  he  inquired 
3.  why  the  men  left,  and  B.  said  he 
It  know  it  was  on  account  of  his 
rentices.  Most  of  his  men  having 
>ped  soon  after,  he  wrote  to  the  secre- 

to  ask  the  reason  why  his  men  were 
m  away  from  him.  At  a  meeting  of 
association  at  which  A.  and  JB.  were 
lent,  a  letter  was  written  by  B,  to 

respondent  communicating  a  pre- 
18  resolution  of  the  association  that 
member  of  it  would  work  for  him 
il  he  parted  with  some  of  his  appren- 
3,  and  stating  how  many  he  would 
lUowed,  and  that  there  would  be  so 
;h  expense  to  pay  before  any  mem^ 
of  the  society  would  work  for  him. 

an  information  under  stat.  6  O,  4. 
29.  8»  3.  against  A*  and  B.  for  forcing 
ndeavouring  to  force  the  respondent 
imit  the  number  of  his  apprentices, 
justices  convicted  them.    Held, 


1 .  That,  as  the  justices  had  not  drawn 
the  inference  that  the  communication  of 
the  resolution  in  answer  to  the  inquiry 
of  the  respondent  was  intended  as  a 
threat,  the  evidence  was  not  suflScient 
to  support  the  conviction. 

2.  Qu€ere,  whether  the  combination  of 
the  workmen  and  the  resolution  were 
illegal  ? 

3.  Quare,  whether  a  conviction  of  A. 
and  B.  for  a  joint  threat  can  be  sup- 
ported against  A.  by  proof  of  a  threat 
by  him  only.  Wood  and  Barrow,  appts., 
Bowron,  respt.,  93). 

WORKS. 

Board  of.   See  Lands  Clauses  ConsoHda- 
turn  Act^  II. 

Gas.    See  Rate,  Poor,  II. 

Injurious.      See  Master  and  Servant. 
VII.,  VIII.,  IX. 

■ 

WRIT. 

Of  trial.    See  Costs,  III.,  IV.     Court, 
County. 

YEARLY. 

Tenant.    See  Devise,  I.    Lands  Clauses 
ConsoUdation  Act,  VIII.,  IX. 


THE    END. 


KAYXEk   AXD    H01)fJE8,    PHTNTEBS,   KKTTER  I.AXE,    E.G. 


CORRIGENDA. 

Fags   23,  for  "  Marriage  v.  TU  Baaltm  Cauntia  and  ZV  London   and  Blaeheall 
Bailwau  Companv,"  tranapoM  the  names. 

25,  note  fa)  for  "23  L.  J.  q:  il.  3ol,"  read  "33  L.  J.  ft  B.  25I.'' 

26,  last  hoe  but  ono  for  "  EatUm,"  read  "  Staffordtkirc." 
101,  line  18,  for  "  eunuhee"  read  "  exacutioo  creditor," 
161,  line  6,  dele  "First." 

900,  line  IS,  for  "  Rtx^'  Ksd  "  Btgina." 
250,  in  nutfoin,  for  "  7\ittday."  read  "  Thuriday." 
2W,  note  (i)  for  "  Wrigit,"  read  "  WrigliUoK,''^ 
WO,  lino  5,  for  "  B^."  read  ■'  Ra." 
ax,  line  10,  from  bottom,  dele  "  is." 
Id.  line  6,  &om  bottom,  for  "deed,"  read  ''judgment.'' 
336,  note  (/)  for  "  890,"  read  "  900." 
346,  iMt  Ime  of  t«»t,  for  '■  249,"  read  "  247.- 
447,  line  II,  from  bottom,  for  "being  relator,"  read  "acting  an  sach." 

4ft!l    1lha  R    fnn  <>  Jfrv  v     V^tn^rrti  "  «u*.4  ■<  Pah    u     VjuriArt  " 


493,  line  6^  for  "  Bex  v.  Xeatim,"  read  " 
496,  note  (a)  line  7,  for  "Ths  last  case, 
fl    aulAoritiea,  pL  22,  however  adda." 
683,  Tine  13  of  head  note,  inaen  a  oomma  after  "  Queen's  Bench." 
728  is  wrenglj  printed  928. 

734  note  (i),  for  "  2  C.  .V.  #  B-"  read  "  1  C.  ,V.  #  fi,'' 

735  n. -  ^   ..   . -  . 


Id,  line  15,  dele  the  semicolon  after  "  bargain."  and  for  "  which," 
750,  note  (o),  for  "25  £a.  3.  c.  1.  *.  L'^^renl  "25  Brf.  3.  st.  1 


.     ,  tt  for  "  Mire,"  read  "  Mara," 

804.  note  (o)  for  "  Alt."  read  "  1  Alk." 

VoL  4,  p.  9T.  for  "  Haantn,"  read  "  Hannag." 


*  *     " 


4     ?^      .      J.- 


